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Request for Opinions 
RQ-0835-GA 
Requestor: 
Dr. Carl A. Montoya 
Chairman of the Texas School Safety Center Board 
Brownsville Independent School District 
1900 Price Road 
Brownsville, Texas 78521-2417 
Re: Authority of the board of directors of the Texas School Safety 
Center under various provisions of subchapter G, chapter 37, Texas 
Education Code (RQ-0835-GA) 
Briefs requested by December 9, 2009 
RQ-0836-GA 
Requestor: 
The Honorable Geoffrey I. Barr 
Comal County Criminal District Attorney 
150 North Seguin Avenue, Suite 307 
New Braunfels, Texas 78130 
Re: Whether a county commissioner, by virtue of article XVI, section 
65, Texas Constitution, automatically resigns his seat under particular 
circumstances (RQ-0836-GA) 
Briefs requested by December 9, 2009 
For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-200905182 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: November 9, 2009 
ATTORNEY GENERAL November 20, 2009 34 TexReg 8087 
♦ ♦ ♦ 
Advisory Opinion Request 
AOR-551. The Texas Ethics Commission has been asked to consider 
whether a communication that a city is considering placing on its web-
site complies with §255.003 of the Election Code. 
The Texas Ethics Commission is authorized by §571.091 of the Gov­
ernment Code to issue advisory opinions in regard to the following 
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov­
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305, 
Government Code; (5) Chapter 2004, Government Code; (6) Title 15, 
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter 
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064, 
Government Code; and (11) Section 2155.003, Government Code. 
Questions on particular submissions should be addressed to the Texas 
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas 
78711-2070, (512) 463-5800. 
TRD-200905206 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission 
Filed: November 10, 2009 
TEXAS ETHICS COMMISSION November 20, 2009 34 TexReg 8089 
♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 180. TEXAS PHYSICIAN HEALTH 
PROGRAM AND REHABILITATION ORDERS 
22 TAC §180.4 
The Texas Medical Board (Board) adopts on an emergency basis 
new §180.4, concerning Operation of Program. 
The addition of new §180.4 is proposed as an emergency rule 
under §2001.034 of the Government Code due to the require­
ments of state law, specifically, passage of Senate Bill 292 of 
the 81st Legislative Session that went into effect September 1, 
2009. 
New §180.4 establishes the requirements for eligibility, referrals, 
drug-testing, and fees for the Physician Health Program. 
Elsewhere in this issue of the Texas Register, the Board contem­
poraneously proposes new §180.4 on a permanent basis. 
The new rule is adopted on an emergency basis under 
§2001.034 of the Government Code. 
§180.4. Operation of Program. 
(a) Referrals. 
(1) The program shall accept a self-referral from a licen
sure applicant or licensee, or a referral from an individual, a physician 
health and rehabilitation committee, a physician assistant organization, 
a state physician health program, a state acupuncture program, a hos­
pital or hospital system licensed in this state, a residency program, the 
medical board, physician assistant board, or the acupuncture board. 
(2) In addition to confidential referrals to the program, the 
medical board, physician assistant board, and acupuncture board may 
publicly refer an applicant or licensee to the program after a contested 
case hearing or through an agreed order. Unless good cause is found, 
an applicant or licensee that has been subject to disciplinary action in 
another state based on alcohol or substance abuse related violations 
shall be referred to the program through a public referral. 
(b) Eligible Program Participants. An individual who has or 
may have mental or physical impairment or an alcohol/substance use 
disorder is eligible to participate in the program unless the person: 
(1) has violated the standard of care as a result of drugs or 
alcohol; 
(2) committed a boundary violation with a patient or a pa
tient’s family; or 
(3) has been convicted of, placed on deferred adjudication 
community supervision or deferred disposition for a felony. 
­
­
(c) Drug Testing. 
(1) The program’s drug testing shall be provided under 
contract for services with the vendor used by the Texas Medical Board. 
(2) The program shall adopt policies and protocols for 
drug-testing that are consistent with those of the agency in effect on 
December 31, 2009. 
(3) The agency may monitor the test results for all program 
participants, provided that the identities of the program participants are 
not disclosed to the agency. 
(d) Reports to the Agency. 
(1) If an individual who has been referred by the agency 
or a third party to the program and does not enter into an agreement 
for services or is found to have committed a substantive violation of 
an agreement, the governing board shall report that individual to the 
agency for possible disciplinary action. 
(2) A positive drug screen that is not attributed to a pre­
scription by a physician, shall be determined to be substantive violation 
of an agreement by the program participant. 
(3) After receiving the report, the agency may refer the in­
dividual back to the program or may pursue disciplinary action through 
the agency’s disciplinary process. 
(e) Fees. 
(1) Program participants shall pay an annual fee of $1,200. 
This fee is in addition costs owed by program participants for medical 
care, primary treatment, continuing care, and required evaluations to 
include costs for drug testing associated with a program participant’s 
Physician Health Program agreement. 
(2) The governing board may waive the annual fee for an 
applicant upon a showing of good cause. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and  found to be within the  
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on November 9, 
2009. 
TRD-200905137 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective Date: November 9, 2009 
Expiration Date: March 8, 2010 
For further information, please call: (512) 305-7016 
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TITLE 1. ADMINISTRATION 
PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 352. QUALITY ASSURANCE FEE 
1 TAC §§352.1 - 352.9 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The Texas Health and Human Services Commission (HHSC) 
proposes the repeal of Chapter 352, §§352.1 - 352.9, concern­
ing Quality Assurance Fee. 
Background and Justification 
This chapter includes rules regarding the assessment and col­
lection of a provider tax, also known as a quality assurance fee 
(QAF), from Intermediate Care Facilities for Persons with Men­
tal Retardation (ICF-MR). This chapter is being repealed so that 
these rules can be transferred from Health and Human Services 
Commission (HHSC) agency rules to Department of Aging and 
Disability Services (DADS) agency rules. HHSC is responsible 
for determining Medicaid payment rates. These QAF rules do 
not determine payment rates, but instead describe the assess­
ment and collection of the QAF, which is the responsibility of 
DADS. Therefore, these rules will be transferred to DADS. DADS 
is proposing the QAF rules simultaneously with this repeal in Ti­
tle 40, Part 1, Chapter 11. 
Section-by-Section Summary 
This chapter and the rules contained in this chapter are repealed. 
Fiscal Note 
Gordon E. Taylor, Chief Financial Officer for DADS, has deter­
mined that during the first five-year period the repeal is in effect 
there will be no additional cost to the state for each state fiscal 
year the repeal of these rules is implemented. The proposed re­
peal will not result in any fiscal implications for local health and 
human services agencies. Local governments will incur no ad­
ditional costs. 
Small Business and Micro-business Impact Analysis 
HHSC has determined that there is no adverse economic effect 
on small businesses or micro-businesses as a result of enforcing 
or administering the repeal of these rules. The repeal of these 
rules and the subsequent proposal of these same rules by DADS 
do not result in any fiscal impact and will not require any changes 
in practice or any additional cost to any small businesses. 
HHSC does not anticipate that there will be any economic cost to 
persons who are required to comply with the repeal. The repeal 
will not affect local employment. 
Public Benefit 
Kevin Nolting, Interim Director of Rate Analysis, has determined 
that, for each year of the first five years the repeal is in effect, the 
expected public benefit is that these rules will be appropriately 
assigned as DADS agency rules since DADS has the respon­
sibility for the implementation and enforcement of the require­
ments in the rules. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule the  
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Public Comment 
Questions about the content of this proposal may be directed 
to Sarah Hambrick in the HHSC Rate Analysis Department 
by telephone at (512) 491-1431 or by facsimile at (512) 
491-1998. Written comments on the proposal may be submitted 
to Ms. Hambrick by facsimile, by e-mail to sarah.ham­
brick@hhsc.state.tx.us, or by mail to HHSC Rate Analysis, Mail 
Code H-400, P.O. Box 85200, Austin, Texas 78708-5200, within 
30 days of publication of this proposal in the Texas Register. 
Statutory Authority 
The repeal is proposed under Texas Government Code, 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out the commission’s 
duties; Texas Human Resources Code, §32.021 and Texas 
Government Code, §531.021(a), which provide HHSC with the 
authority to administer the federal medical assistance (Medicaid) 
program in Texas; and Texas Government Code, §531.021(b), 
which establishes HHSC as the agency responsible for adopting 
reasonable rules governing the determination of fees, charges, 
and rates for medical assistance payments under Texas Human 
Resources Code, Chapter 32. 
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♦ ♦ ♦ 
The proposed repeal affects Texas Government Code, Chapter 
531 and Texas Human Resources Code, Chapter 32. No other 
statutes, articles, or codes are affected by this proposal. 
















§352.9. Appeal of an Informal Review Decision.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
CHAPTER 353. MEDICAID MANAGED CARE 
SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §353.4 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §353.4, in Title 1, Part 15, Chapter 353, Sub­
chapter A, General Provisions, concerning Managed Care Or­
ganization Requirements Concerning Out-of-Network providers. 
Background and Justification 
Sections 2.203 and 2.35 of H.B. 2292, 78th Legislature, Reg­
ular Session, 2003, directed HHSC to take a number of steps 
to increase the participation of providers in Medicaid managed 
care. H.B. 2292 included a requirement that HHSC establish a 
reasonable reimbursement methodology for Medicaid managed 
care organizations (MCOs) to use when paying for services ren­
dered by out-of-network, in area providers. The rule contain­
ing this provision, 1 TAC §353.4, became effective January 22, 
2006. 
The rule requires that Medicaid MCOs reimburse out-of-network, 
in area providers no less than the Medicaid fee-for-service rate 
minus three (3) percent. This requirement encourages provider 
participation in Medicaid managed care since the in-network re­
imbursement rate is generally higher than the out-of-network 
rate. The rule also encourages Medicaid MCOs to increase ac­
cess to network providers by tightening out-of-network utilization 
standards. 
In the 2010-11 General Appropriations Act (Article II, Health and 
Human Services Commission, Rider 59, S.B. 1, 81st Legisla­
ture, Regular Session, 2009), the Legislature directed HHSC to 
achieve $107.1 million General Revenue cost savings in Medic­
aid. Rider 59 outlined a number of strategies for HHSC to con­
sider in order to achieve these savings, including efforts to in­
crease provider participation in managed care networks. Reduc­
ing the minimum MCO rate for out-of-network, in area providers 
is one way to achieve some of the required cost savings while 
encouraging provider participation in Medicaid managed care. 
Section-by-Section Summary 
This proposed rule makes technical corrections to the title and 
to subsection (h) to clarify applicability. 
Proposed subsection (c) changes the minimum out-of-network, 
in area provider reimbursement rate to be used by Medicaid 
MCOs from the fee-for-service rate minus three (3) percent to 
the fee-for-service rate minus five (5) percent. 
Proposed subsection (e) reduces the out-of-network utilization 
standards with which MCOs must comply as follows: out-of-net­
work inpatient admissions are reduced from no more than 25 
percent of total admissions to no more than 15 percent; out-of­
network emergency room visits are reduced from no more than 
30 percent of total emergency room visits to no more 20 per­
cent; and other out-of-network outpatient services are reduced 
from no more than 30 percent of total dollars billed for such ser­
vices to no more than 20 percent.  
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial 
Services, has determined that during the first 5-year period the 
amended rule is in effect there will be a cost savings to state 
government. The reimbursement rate reduction will result in 
savings to state government of $937,440 for State Fiscal Year 
(SFY) 2010; $1,159,710 for SFY 2011; and $1,272,240 each 
year for SFY 2012, 2013, 2014, and 2015. The proposed rule 
will not result in any fiscal implications for local health and 
human services agencies. Local governments will not incur 
additional costs. 
Small and Micro-business Impact Analysis 
This rule change may adversely impact small or micro-busi­
nesses that provide out-of-network services in Medicaid 
managed care areas. For various reasons, these providers have 
opted to provide services out-of-network instead of contracting 
with the Medicaid MCO(s) in their area. HHSC does not collect 
data regarding the number of out-of-network providers who are 
small or micro-businesses, and does not have a way to estimate 
how many small or micro-businesses may be impacted. 
Medicaid MCOs reimburse out-of-network providers for emer­
gency services and, in some cases, for medically necessary 
non-emergency services that are not available through the 
MCO’s network. Most out-of-network services are related to 
emergencies. Out-of-network providers include hospital emer­
gency departments, hospital-affiliated physicians, individual 
physicians and physician groups, laboratories, and related 
ancillary services. 
HHSC considered three alternatives to the proposed rule: (1) 
no change; (2) imposing a ten percent discount on MCO out-of­
network, in area reimbursements; and (3) an across the board 
provider rate decrease. The first alternative was rejected inas­
much as the Legislature’s savings goal could not be realized ab­
sent some adjustment to the out-of-network reimbursement rule. 
The second alternative was deemed as unnecessary in light of 
34 TexReg 8094 November 20, 2009 Texas Register 
estimated additional savings that could be realized through the 
combination of other Rider 59 initiatives. The third alternative 
would not encourage provider participation in Texas Medicaid 
and may cause some providers to withdraw from the program. 
Retaining a robust statewide Medicaid provider network is a pri­
ority of the Legislature and the Texas Medicaid program. 
Adopting a Medicaid managed care out-of-network reimburse­
ment rule that requires that rates paid be no less than the prevail­
ing fee-for-service rate minus five percent is the only approach of
the three considered above that complies with the Legislature’s
dual purposes of creating an incentive for providers to contract
with MCOs while achieving savings. 
Public Benefit 
Chris Traylor, Associate Commissioner for Medicaid/CHIP, has
determined that for each year of the first five years the section






tion. The anticipated public benefit, as a result of enforcing the 
section, will be the increased participation of providers in Texas 
Medicaid managed care programs. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule  the  
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 
Public Comment 
Written comments on the proposal may be submitted to Gary 
Young, Texas Health and Human Services Commission, Health 
Plan Operations, P.O. Box 85200, Mail Code H-320, Austin, 
Texas 78708-5200; by fax to (512) 491-1972; or by e-mail to 
gary.young@hhsc.state.tx.us within 30 days of publication of 
this proposal in the Texas Register. 
Public Hearing 
A public hearing is scheduled for December 16, 2009 from 2:30 
p.m. to 3:30 p.m. (central time) in the John H. Winters Build­
ing, Public Hearing Room, 125-E, located at 701 W. 51st Street, 
Austin, Texas. Persons requiring further information, special as­
sistance, or accommodations should contact Leigh Van Kirk at 
(512) 491-2813. 
Statutory Authority 
The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to propose and adopt rules governing the determina­
tion of Medicaid reimbursements. 
The proposed amendment affects the Human Resources Code, 
Chapter 32, and the Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§353.4. Managed Care Organization Requirements [of STAR and 
STAR+PLUS Programs] Concerning Out-of-Network Providers. 
(a) Network adequacy. The Health and Human Services 
Commission (HHSC) is the state agency responsible for overseeing 
and monitoring the Medicaid managed care program. The managed 
care organizations (MCOs) participating in the Medicaid managed 
care program must offer a network of providers that is sufficient to 
meet the needs of the Medicaid population who are MCO members. 
HHSC will monitor MCO members’ access to an adequate provider 
network through reports from the MCOs and complaints received from 
providers and members. The reporting requirements are discussed in 
paragraph (d) of this section. 
(b) MCO requirements concerning treatment of members by 
out-of-network providers. 
(1) The MCO shall allow referral of its member(s) to an 
out-of-network provider, shall timely issue the proper authorization for 
such referral, and shall timely reimburse the out-of-network provider 
for authorized services provided when: 
(A) Medicaid covered services are medically necessary 
and these services are not available through an in-network provider; 
(B) A provider currently providing authorized services 
to the member requests authorization for such services to be provided 
to the member by an out-of-network provider; and 
(C) The authorized services are provided within the 
time period specified in the MCO’s authorization. If the services are 
not provided within the required time period, a new request for referral 
from the requesting provider must be submitted to the MCO prior to 
the provision of services. 
(2) An MCO may not refuse to reimburse an out-of-net­
work provider for emergency or post-stabilization services provided as 
a result of the MCO’s failure to arrange for and authorize a timely trans­
fer of a member. 
(3) MCO requirements concerning emergency services. 
(A) The MCO shall allow its members to be treated by 
any emergency services provider for emergency services and/or for ser­
vices to determine if an emergency condition exists. 
(B) The MCO is prohibited from requiring an autho­
rization for emergency services or for services to determine if an emer­
gency condition exists. 
(4) MCOs may be required by contract with HHSC to allow 
members to obtain services from out-of-network providers in circum­
stances other than those described above. 
(c) Reasonable Reimbursement Methodology 
(1) The MCO shall reimburse an out-of-network, in area 
service provider no less than the prevailing Medicaid Fee-For-Service 
(FFS) rate less 5 [3] percent. The Medicaid Fee-For-Service rates are 
defined as those rates for providers of services in the Texas Medicaid 
Program for which reimbursement methodologies are specified in the 
Texas Administrative Code (TAC) at Title 1, Part 15, Chapter 355, ex­
clusive of the rates and payment structures in Medicaid Managed Care. 
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(2) The MCO shall reimburse an out-of-network, out-of­
area service provider at no less than 100 percent of the Medicaid Fee-
For-Service rate. 
(3) In accordance with Subsections 533.005 (a)(12) and 
(b) of the Government Code, all post stabilization services provided 
to a member by an out-of-network provider must be reimbursed by 
the MCO at the rates for providers of services in the Texas Medicaid 
Program for which reimbursement methodologies are specified in the 
Texas Administrative Code (TAC) at Title 1, Part 15, Chapter 355 
until the MCO arranges for the timely transfer of the member, as 
determined by the member’s attending physician, to a provider in the 
MCO’s network. 
(d) Reporting requirements 
(1) Each MCO that contracts with HHSC to provide health 
care services to members in a health care service region must submit 
quarterly information in its Out-of-Network quarterly report to HHSC. 
(2) Each report submitted by an MCO must contain infor­
mation about members enrolled in each HHSC Medicaid managed care 
program provided by the MCO. The report shall include the following 
information: 
(A) The types of services provided by out-of-network 
providers for members of the MCO’s Medicaid managed care plan. 
(B) The scope of services provided by out-of-network 
providers to members of the MCO’s Medicaid managed care plan. 
(C) Total number of hospital admissions, as well as 
number of admissions that occur at each out-of-network hospital. 
Each out-of-network hospital must be identified. 
(D) Total number of emergency room visits, as well as 
total number of emergency room visits that occur at each out-of-net­
work hospital. Each out-of-network hospital must be identified. 
(E) Total dollars billed for other outpatient services, as 
well as total dollars billed by out-of-network providers for other out­
patient services. 
(F) Any additional information required by HHSC.  
(3) HHSC will determine the specific form of the report 
described above and will include the report form as part of the Medicaid 
managed care contract between HHSC and the MCOs. 
(e) Utilization 
(1) Upon review of the reports described in paragraph (d) 
of this section that are submitted to HHSC by the  MCOs, HHSC may  
determine that an MCO exceeded maximum Out-of-Network usage 
standards set by HHSC for out-of-network access to health care ser­
vices during the reporting period. 
(2) Out-of-Network Usage Standards 
(A) Inpatient Admissions: No more than 15 [25] per­
cent of an MCO’s total hospital admissions, by service delivery area, 
may occur in out-of-network facilities. 
(B) Emergency Room Visits: No more than 20 [30] per­
cent of an MCO’s total emergency room visits, by service delivery area, 
] 
percent of total dollars billed to an MCO for "other outpatient services" 
may be billed by out-of-network providers. 
may occur in out-of-network facilities. 
(C) Other Outpatient Services: No more than 20 [30
(3) Special Considerations in Calculating MCO 
Out-of-Network Usage of Inpatient Admissions and Emergency Room 
Visits. 
(A) In the event that an MCO exceeds the maximum 
Out-of-Network usage standard set by HHSC for Inpatient Admissions 
or Emergency Room Visits, HHSC may modify the calculation of that 
MCO’s Out-of-Network usage for that standard if: 
(i) The admissions or visits to a single out-of-net­
work facility account for 25% or more of the MCO’s admissions or 
visits in a reporting period; and 
(ii) HHSC determines that the MCO has made all 
reasonable efforts to contract with that out-of-network facility as a net­
work provider without success. 
(B) In determining whether the MCO has made all rea­
sonable efforts to contract with the single out-of-network facility de­
scribed above in Subparagraph (A) of this paragraph, HHSC will con­
sider at least the following information: 
(i) How long the MCO has been trying to negotiate 
a contract with the out-of-network facility; 
(ii) The in-network payment rates the MCO has of­
fered to the out-of-network facility; 
(iii) The other, non-financial contractual terms the 
MCO has offered to the out-of-network facility, particularly those re­
lating to prior authorization and other utilization management policies 
and procedures; 
(iv) The MCO’s history with respect to claims pay­
ment timeliness, overturned claims denials, and provider complaints; 
(v) The MCO’s solvency status; and 
(vi) The out-of-network facility’s reasons for not 
contracting with the MCO. 
(C) If the conditions described in subparagraph (A) 
of this paragraph are met, HHSC may modify the calculation of the 
MCO’s Out-of-Network usage for the relevant reporting period and 
standard by excluding from the calculation the Inpatient Admissions 
or Emergency Room Visits to that single out-of-network facility. 
(f) Provider Complaints. 
(1) HHSC will accept provider complaints regarding reim­
bursement for or overuse of out-of-network providers and will conduct 
investigations into any such complaints. 
(2) When a provider files a complaint regarding out-of-net­
work payment, HHSC will require the relevant MCO to submit data to 
support its position on the adequacy of the payment to the provider. 
The data will include at a minimum a copy of the claim for services 
rendered and an explanation of the amount paid and of any amounts 
denied. 
(3) Not later than the 60th day after HHSC receives a 
provider complaint, HHSC shall notify the provider who initiated the 
complaint of the conclusions of HHSC’s investigation regarding the 
complaint. The notification to the complaining provider will include: 
(A) A description of the corrective actions, if any, re­
quired of the MCO in order to resolve the complaint; and 
(B) If applicable, a conclusion regarding the amount of 
reimbursement owed to an out-of-network provider. 
(4) If HHSC determines through investigation that an 
MCO did not reimburse an out-of-network provider based on a rea­
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sonable reimbursement methodology as described within subsection 
(c) of this section, HHSC shall initiate a corrective action plan. Refer 
to subsection (g) of this section for information about the contents of 
the corrective action plan. 
(5) If, after an investigation, HHSC determines that addi­
tional reimbursement is owed to an out-of-network provider, the MCO 
must: 
(A) Pay the additional reimbursement owed to the out­
of-network provider within 90 days from the date the complaint was 
received by HHSC or 30 days from the date the clean claim, or infor­
mation required that makes the claim clean, is received by the MCO, 
whichever comes first; or, 
(B) Submit a reimbursement payment plan to the out­
of-network provider within 90 days from the date the complaint was 
received by HHSC. The reimbursement payment plan provided by the 
MCO must provide for the entire amount of the additional reimburse­
ment to be paid within 120 days from the date the complaint was re­
ceived by HHSC. 
(6) If the MCO does not pay the entire amount of the addi­
tional reimbursement within 90 days from the date the complaint was 
received by HHSC, HHSC may require the MCO to pay interest on the 
unpaid amount. If required by HHSC, interest accrues at a rate of 18 
percent simple interest per year on the unpaid amount from the 90th 
day after the date the complaint was received by HHSC, until the date 
the entire amount of the additional reimbursement is paid. 
(7) HHSC will pursue any appropriate remedy authorized 
in the contract between the MCO and HHSC if the MCO fails to comply 
with a corrective action plan under subsection (g) of this section. 
(g) Corrective Action Plan. 
(1)  A  corrective action plan is required by HHSC  in  the  
following situations: 
(A) The MCO exceeds a maximum standard estab­
lished by HHSC for out-of-network access to health care services 
described in subsection (e) of this section; or 
(B) The MCO does not reimburse an out-of-network 
provider based on a reasonable reimbursement methodology as de­
scribed within subsection (c) of this section. 
(2) A corrective action plan imposed by HHSC will require 
one of the following: 
(A) Reimbursements by the MCO to out-of-network 
providers at rates that equal the allowable rates for the health care 
services as determined under Sections 32.028 and 32.0281, Human 
Resources Code, for all health care services provided during the 
period: 
(i) the MCO is not in compliance with a utilization 
standard established by HHSC; or 
(ii) the MCO is not reimbursing out-of-network 
providers based on a reasonable reimbursement methodology, as 
described in subsection (c) of this section. 
(B) Initiation of an immediate freeze by HHSC on the 
enrollment of additional recipients in the MCO’s managed care plan 
until HHSC determines that the provider network under the managed 
care plan can adequately meet the needs of the additional recipients; 
(C)  Education by the MCO of recipients enrolled in the 
managed care plan regarding the proper use of the provider network 
under the health care plan; or 
(D) Any other actions HHSC determines are necessary 
to ensure that Medicaid recipients enrolled in managed care plans pro­
vided by the MCO have access to appropriate health care services and 
that providers are properly reimbursed by the MCO for providing med­
ically necessary health care services to those recipients. 
(h) The requirements of this rule apply to an MCO contract 
with HHSC that is in effect on or after September 1, 2006. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 2. MEDICAID VISION CARE 
PROGRAM 
1 TAC §354.1015, §354.1017 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend Title 1, Part 15, Chapter 354, Subchapter A, 
Division 2, §354.1015, Benefits and Limitations and §354.1017, 
Specifications for Eyewear, relating to the Medicaid Vision Care 
Program. 
Background and Justification 
HHSC proposes to amend the non-surgical vision policy for 
adults to mirror the Medicaid state plan for certain vision ser­
vices provided to the under 21 population and align with current 
standard of care practices. 
The Health and Human Services Commission, in conjunction 
with the Department of State Health Services and the Texas 
Medicaid & Healthcare Partnership, periodically assesses ben­
efits provided by the Medicaid program in Texas. As a result of 
this assessment, recommendations were made to update the vi­
sion care program benefits for recipients 21 years old or older. 
Section-by-Section Summary 
Section 354.1015(c)(2)(A) is amended to allow recipients age 21 
and older more than one eye exam within a 24-month period if 
medically necessary for diagnostic purposes and/or treatment of 
the eye for medical conditions. 
Section 354.1015(c)(2)(B) is amended to specify that recipients 
are eligible for prosthetic eyewear if prescribed for a congenital 
abnormality or defect, or an acquired condition as a result of 
trauma or cataract removal. 
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Sections 354.1015(c)(2)(B)(v) and (c)(2)(C)(iii) are amended to 
clarify that minor repairs on prosthetic and non-prosthetic eye-
wear for which the cost of materials is $2 or less are the respon­
sibility of the provider, are not separately reimbursable, and the 
provider may not bill the recipient for these repairs. The cost of 
these repairs is included in the rate for the eyewear. 
Section 354.1017(2) is amended to include metal frames or 
metal/zylonite combination frames as a benefit. 
Section 354.1017(3) is amended to include metal frames or 
metal/zylonite combination frames in the selection of frames 
providers are required to show eligible recipients. 
Section 354.1017(8) is amended to correct a typographical error 
by  changing 7%6125 to 7/25.  
Section       
when repair materials can be billed to Texas Medicaid. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial 
vices, has determined that during the first 5-year period the 
354.1017(10) is amended to clarify the language for 
Ser­
pro­
posed rule amendments are in effect, there will be no fiscal im­
pact to state government. The proposed amended rules will 
not result in any fiscal implications for local health and human 
services agencies. Local governments will not incur additional 
costs. 
Small and Micro-business Impact Analysis 
Ms. Rymal has also determined that there will be no effect 
on small businesses or micro businesses that are Medicaid 
providers. Providers will not be required to alter their business 
practices as a result of the amendments. There are no signif­
icant other costs to persons who are required to comply with 
the proposed amendments. There is no anticipated negative 
impact on local employment. 
Public Benefit 
Chris Traylor, Associate Commissioner for Medicaid and CHIP, 
has determined that for each year of the first five years the pro­
posed amendments are in effect, the public will benefit from the  
adoption of the rules. The anticipated public benefit of enforcing  
the proposed amendments will be improved vision care services 
for Medicaid-eligible adults. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the  
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 
Public Comment 
Written comments on the proposal may be submitted to JoAnne 
Talavera, Senior Policy Analyst, Medicaid/CHIP Division, Health 
and Human Services Commission, at P.O. Box 13247, Mail Code 
H-390, Austin, Texas 78711; by fax to (512) 249-3725; or by e-
mail to joanne.talavera@hhsc.state.tx.us within 30 days of pub­
lication of this proposal in the Texas Register. 
Public Hearing 
A public hearing is scheduled for December 16, 2009 from 1:30 
p.m. to 2:30 p.m. (central time) in the John H. Winters Build­
ing, Public Hearing Room, 125-E, located at 701 W. 51st Street, 
Austin, Texas. Persons requiring further information, special as­
sistance, or accommodations should contact Leigh A. Van Kirk 
at (512) 491-2813. 
Statutory Authority 
The amendments are proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), which 
provide HHSC with the authority to administer the federal medi­
cal assistance (Medicaid) program in Texas. 
The proposed amendments affect Texas Human Resources 
Code Chapter 32, and Texas Government Code Chapter 531. 
No other statutes, articles, or codes are affected by this pro­
posal. 
§354.1015. Benefits and Limitations. 
(a) Except as specified in §354.1023, Optometric Services 
Provider, the services addressed in this subchapter are those optomet­
ric services available to Medicaid recipients who are 21 years old or 
older. Services are available to Medicaid recipients under 21 years old 
through the Early and Periodic Screening, Diagnosis, and Treatment 
(EPSDT) Program, Benefits and Limitations, described in 1 TAC 
[T.A.C.] §363.502. 
(b) The amount, duration, and scope of optometric services 
available through the Texas Medicaid Program are established accord­
ing to applicable federal regulations, the Texas state plan for medical 
assistance under Title XIX of the Social Security Act, state law, and 
Commission rules. Information regarding benefits and limitations is 
available to providers of these services through the Texas Medicaid 
Provider Procedures Manual issued to each provider upon enrollment 
in the Texas Medicaid Program. 
(c) The benefits and limitations applicable to optometric ser­
vices available through the Texas Medicaid Program to eligible recip­
ients who are 21 years old or older are as follows: 
(1) Provider eligibility. A provider must be a physician or 
optometrist and enrolled in the Texas Medicaid Program at the time 
the service is provided in order to be eligible for reimbursement by the 
program. 
(2) Reimbursable services. 
(A) Examination. One examination of the eyes by re­
fraction may be provided to each eligible recipient every 24 months. 
This limit does not apply to diagnostic or other treatment of the eye for 
medical conditions. 
(B) Prosthetic eyewear. Prosthetic eyewear, including 
contact lenses and glass or plastic lenses in frames, is a program ben­
efit provided to an eligible recipient if the eyewear is prescribed for a 
congenital abnormality or defect, or an acquired condition as a result of 
trauma or cataract removal [post-cataract surgery, congenital absence 
34 TexReg 8098 November 20, 2009 Texas Register 
♦ ♦ ♦ 
of the eye lens, or loss of an eye lens because of trauma]. The follow­
ing benefits and limitations apply to prosthetic eyewear: 
(i) Medically necessary temporary lenses are 
reimbursed during post-surgical cataract convalescence. The conva­
lescence period is considered to be the four-month period following 
the date of cataract surgery.  
(ii) Only one pair of permanent prosthetic lenses 
may be dispensed as a program benefit. 
(iii) Replacement of prosthetic eyewear is reim­
bursed when the eyewear is lost, stolen, or damaged beyond repair. 
(iv) Prosthetic eyewear is reimbursed when the eye-
wear is required due to a change in visual acuity of .5 diopters or more. 
(v) Repairs to prosthetic eyewear are reimbursable 
if      
materials is $2.00 or less [costing less than $2.00] are not separately 
reimbursable, but are the responsibility of the provider and are included 
in the rate for eyewear. The [and the] provider may not bill the recipient 
for these services. 
the cost of materials exceeds $2.00. Repairs  for which the cost of 
(C) Non-prosthetic eyewear. Non-prosthetic eyewear 
includes contact lenses and glass or plastic lenses in frames. Non-pros­
thetic eyewear is a program benefit when the eyewear is medically nec­
essary to correct defects in vision. This eyewear is provided to an eli­
gible recipient only once every 24 months unless the recipient experi­
ences a visual acuity change of .5 diopters or more. A new 24-month 
benefit period for eyewear begins with the replacement of non-pros­
thetic eyewear due to a change in visual acuity of .5 diopters or more. 
(i) Contact lenses require prior authorization by the 
Commission or its designee. Prior authorization decisions are based on 
the provider’s written documentation supporting the need for contact 
lenses as the only means of correcting the vision defect. 
(ii) Non-prosthetic eyewear that is lost or stolen is 
not reimbursed by the program. 
(iii) Repairs to non-prosthetic eyewear for which the 
cost of materials exceeds $2.00 are not reimbursable [by the Texas 
Medicaid Program]. Repairs for which the cost of materials is $2.00 
or less are not separately reimbursable, but are the responsibility of the 
provider and are included in the rate for eyewear. The provider may 
not bill the recipient for repairs for which the cost of materials is $2.00 
or less. 
§354.1017. Specifications for Eyewear. 
The provider must ensure that eyewear meets the following specifica­
tions. 
(1) Lenses are clear glass or plastic, meet federal and state 
specifications, and meet all standards of the American standard pre­
scription requirements for first quality glass and plastic lenses dress 
eyewear. 
(2) Frames are zylonite, metal, or combination metal/zy
lonite. 
(3) Standard sizes of the frames are dispensed at no cost to 
the eligible recipient. An eyeglass supplier must show each eligible 
recipient a choice of: three styles of zylonite, metal, or a combination 
of zylonite/metal frames appropriate for male and female in a choice 
of three colors. 
(4) Frames are only those manufactured in the United 
States of America, unless foreign-made frames are comparable in 
quality to and less expensive than American made-frames. Lenses 
are only those manufactured in the United States of America, unless 
­
foreign-made lenses are comparable in quality to and less expensive 
than American-made lenses. 
(5) Frames are serviceable and meet prescription quality 
standards. 
(6) Lenses and frame materials are new. 
(7) Bifocal lenses are a minimum kryptoc 22 MM flat top 
lens or equivalent. 
(8) Trifocal lenses are a minimum flat top 7/25 [7%6125] 
lens or equivalent. 
(9) Supplies are at least equivalent in quality to program 
eyewear provided under this chapter at no cost to the eligible recipients. 
(10) All repair materials billed to Texas Medicaid must be 
[Repair materials for which a charge is made are] new and at least 
equivalent to the original item and meet the specifications for pros­
thetic eyewear cited in these provisions. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 354. MEDICAID HEALTH 
SERVICES 
The Health and Human Services Commission (HHSC) pro­
poses the repeal of Subchapter D, §§354.1530, 354.1531, 
and 354.1533, concerning Presumptive Medicaid for Pregnant 
Women; Subchapter E, Medically Needy and Children and Preg­
nant Women Programs, consisting of Division 1, §354.1550, 
concerning definitions; Division 2, §§354.1555 - 354.1563, con­
cerning Medically Needy Program requirements; and Division 
3, §§354.1574 - 354.1582, concerning Children and Pregnant 
Women Program requirements; Subchapter G, §354.2101 and 
§354.2103, concerning emergency Medicaid for aliens ineligible 
for regular Medicaid; Subchapter H, §354.2120 and §354.2125, 
concerning medical assistance for breast and cervical cancer; 
and Subchapter L, Medicaid for Transitioning Foster Care Youth, 
consisting of Division 1, §§354.2451 - 354.2453, concerning 
overview and purpose; Division 2, §§354.2461 - 354.2466, 
concerning eligibility requirements; Division 3, §354.2481 and 
§354.2482, concerning certification and coverage; and Division 
4, §354.2491, concerning appeals, in Chapter 354, Medicaid 
Health Services. 
Background and Purpose 
The purpose of the repeals is to remove the existing rules 
governing Medicaid programs for women, children, youth, and 
needy families from Chapter 354 and place them in their own 
chapter. Repeal of the existing rules will allow the simultaneous 
adoption of new rules in Chapter 366 that are updated with 
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correct agency names and rule cross-references and are easier 
to find and use. 
HHSC is proposing the new rules governing these Medicaid pro­
grams in Chapter 366 elsewhere in this issue of the  Texas Reg-
ister. 
Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (the 
Administrative Procedure Act). HHSC has reviewed all sections 
in Subchapters D, E, G, H, and L of Chapter 354 and has deter­
mined that, although the reasons for adopting rules continue to 
exist, the rules need updating and would be better located in an­
other chapter of the Texas Administrative Code with similar rules. 
As a result of this review, HHSC is proposing these repeals. 
Section-by-Section Summary 
The proposed repeals delete Subchapters D, E, G, H, and L in 
their entirety. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial Ser­
vices, has determined that, for the first five years after the re­
peals, there are no foreseeable implications relating to costs or 
revenues of state or local governments. 
Small Business and Micro-Business Impact Analysis 
Ms. Rymal has also determined that the proposed repeals will 
have no adverse economic effect on small businesses or mi­
cro-businesses, because the repeals do not require them to al­
ter their business practices. There are no anticipated economic 
costs to persons who are required to comply with the proposed 
rules. There is no anticipated negative impact on local employ­
ment. 
Public Benefit 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
after the repeals, the public benefit expected as a result of re­
pealing the sections is that the repealed sections will be replaced 
with new rules that provide the public with current information 
and are easier to use. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Regina 
Perez, Health and Human Services Commission, Office of Fam­
ily Services, MC 2039, 909  West  45th  Street, Austin, TX 78751, 
or by e-mail to gina.perez@hhsc.state.tx.us, within 30 days after 
publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on December 11, 2009, at 2:00 
p.m. (Central Time) to receive public comment on the proposal. 
The hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
SUBCHAPTER D. PRESUMPTIVE MEDICAID 
FOR PREGNANT WOMEN PROGRAM 
1 TAC §§354.1530, 354.1531, 354.1533 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.1530. Client Eligibility Requirements.
 
§354.1531. Eligibility Requirements for Medical Providers.
 
§354.1533. Monitoring Medical Providers.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
SUBCHAPTER E. MEDICALLY NEEDY 
AND CHILDREN AND PREGNANT WOMEN 
PROGRAMS 
DIVISION 1. DEFINITIONS 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
1 TAC §354.1550 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the T exas Register  
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.1550. Definitions. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
DIVISION 2. MEDICALLY NEEDY PROGRAM 
REQUIREMENTS 
1 TAC §§354.1555 - 354.1563 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 





§354.1557. Income Eligibility Requirements.
 
§354.1558. Eligibility Requirements Other Than Income.
 
§354.1559. Medicaid Eligibility Dates.
 
§354.1560. Information from Other Agencies.
 
§354.1561. Requirement to Report Changes.
 
§354.1562. Right to Appeal.
 
§354.1563. Availability of Funding. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
DIVISION 3. CHILDREN AND PREGNANT 
WOMEN PROGRAM REQUIREMENTS 
1 TAC §§354.1574 - 354.1582 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 





§354.1576. Income Eligibility Requirements.
 
§354.1577. Eligibility Requirements Other Than Income.
 
§354.1578. Medicaid Eligibility Dates.
 
§354.1579. Information from Other Agencies.
 
§354.1580. Requirement to Report Changes.
 
§354.1581. Right to Appeal.
 
§354.1582. Availability of Funding.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
PROPOSED RULES November 20, 2009 34 TexReg 8101 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
SUBCHAPTER G. EMERGENCY MEDICAID 
FOR ALIENS INELIGIBLE FOR REGULAR 
MEDICAID 
1 TAC §354.2101, §354.2103 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 





This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
SUBCHAPTER H. MEDICAL ASSISTANCE 
FOR BREAST AND CERVICAL CANCER 
1 TAC §354.2120, §354.2125 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.2120. Client Eligibility Requirements. 
§354.2125. Right to Appeal. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
SUBCHAPTER L. MEDICAID FOR 
TRANSITIONING FOSTER CARE YOUTH 
DIVISION 1. OVERVIEW AND PURPOSE 
1 TAC §§354.2451 - 354.2453 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the  Texas  
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 







This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
DIVISION 2. ELIGIBILITY REQUIREMENTS 
1 TAC §§354.2461 - 354.2466 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
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♦ ♦ ♦ 
♦ ♦ ♦ 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.2461. Eligible Group. 
§354.2462. Age Requirement. 
§354.2463. Citizenship Requirement. 
§354.2464. Resource Requirements. 
§354.2465. Income Eligibility. 
§354.2466. Residency Requirements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 






Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
♦ ♦ ♦ 
DIVISION 3. CERTIFICATION AND 
COVERAGE 
1 TAC §354.2481, §354.2482 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.2481. Initial Certification. 
§354.2482. Medicaid Eligibility Dates. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
DIVISION 4. APPEALS 
1 TAC §354.2491 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 
§354.2491. Right to Appeal. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
CHAPTER 366. MEDICAID ELIGIBILITY FOR 
WOMEN, CHILDREN, YOUTH, AND NEEDY 
FAMILIES 
The Health and Human Services Commission (HHSC) proposes 
new Subchapter B, concerning the Presumptive Medicaid for 
Pregnant Women Program, consisting of Division 1, General, 
§366.201 and §366.203; Division 2, Eligibility Requirements, 
§§366.211, 366.213, 366.215, 366.217, 366.219, 366.221, 
366.223, 366.225, 366.227, 366.229, 366.231, 366.233, 
366.235, 366.237, 366.239, 366.241, 366.243, and 366.245; 
and Division 3, Provider Requirements, §366.251 and §366.253; 
Subchapter C, concerning Pregnant Women’s Medicaid, con­
sisting of §§366.301, 366.303, 366.305, 366.307, 366.309, 
366.311, 366.313, 366.315, 366.317, 366.319, 366.321, 
366.323, 366.325, 366.327, 366.329, 366.331, 366.333, 
366.335, 366.337, 366.339, 366.341, and 366.343; Subchap­
ter D, concerning Medicaid for Breast and Cervical Cancer, 
consisting of §§366.401, 366.403, 366.405, 366.407, 366.409, 
366.411, 366.413, 366.415, 366.417, 366.419, and 366.421; 
Subchapter E, concerning Children’s Medicaid, consisting of 
§§366.501, 366.503, 366.505, 366.507, 366.509, 366.511, 
366.513, 366.515, 366.517, 366.519, 366.521, 366.523, 
366.525, 366.527, 366.529, 366.531, 366.533, 366.535, 
366.537, 366.539, 366.541, 366.543, 366.545, 366.547, 
366.549, 366.551, and 366.553; Subchapter F, concerning 
Medicaid for Transitioning Foster Care Youth, consisting of 
PROPOSED RULES November 20, 2009 34 TexReg 8103 
§§366.601, 366.603, 366.605, 366.607, 366.609, 366.611, 
366.613, 366.615, 366.617, 366.619, 366.621, 366.623, 
366.625, 366.627, 366.629, 366.631, 366.633, 366.635, 
366.637, 366.639, 366.641, 366.643, 366.645, and 366.647; 
Subchapter G, concerning TANF-level medical assistance, 
consisting of §§366.701, 366.703, 366.705, 366.707, 366.709, 
366.711, 366.713, 366.715, 366.717, 366.719, 366.721, 
366.723, 366.725, 366.727, 366.729, 366.731, 366.733, 
366.735, 366.737, 366.739, 366.741, 366.743, 366.745, 
366.747, 366.749, 366.751, 366.753, 366.755, 366.757, 
366.759, and 366.761; Subchapter H, concerning the Medically 
Needy Program, consisting of §§366.801, 366.803, 366.805, 
366.807, 366.809, 366.811, 366.813, 366.815, 366.817, 
366.819, 366.821, 366.823, 366.825, 366.827, 366.829, 
366.831, 366.833, 366.835, 366.837, 366.839, 366.841, 
366.843, 366.845, 366.847, 366.849, 366.851, 366.853, 
366.855, and 366.857; and Subchapter I, concerning emer­
gency medical services for aliens ineligible for regular Medicaid, 
consisting of §366.901 and §366.903, in new Chapter 366, 
Medicaid Eligibility for Women, Children, Youth, and Needy 
Families. 
Background and Justification 
The existing rules that govern the criteria HHSC uses to deter­
mine a person eligible for various Medicaid programs for women, 
children, youth, and needy families are currently found in Title 1 
of the Texas Administrative Code (TAC), Chapters 354 and 374. 
Many of the eligibility requirements in Chapter 354 and Chapter 
374 cite to requirements of the Temporary Assistance for Needy 
Families Program (TANF), which now are found in Chapter 372. 
Proposals to repeal the existing rules governing Medicaid pro­
grams for women, children, youth, and needy families in Chap­
ter 354 and Chapter 374 appear elsewhere in this issue of the 
Texas Register. Repeal of the existing rules will allow the simul­
taneous adoption of new rules in Chapter 366. 
The new rules are proposed to update agency names made ob­
solete during the consolidation of health and human services 
agencies in 2004, incorporate current policies, and de-link the 
Medicaid program rules from the TANF rules. Having the spe­
cific eligibility requirements for each program in each program’s 
rules, rather than citing to another program’s rules, will make 
the requirements for the Medicaid programs for women, children, 
youth, and needy families easier to find and use. 
The new rules are also proposed to implement provisions of 
the federal Children’s Health Insurance Program Reauthoriza­
tion Act of 2009 (CHIPRA 2009), specifically those provisions 
concerning continuous Medicaid eligibility for newborns and al­
lowing Medicaid coverage for additional qualified aliens 18 years 
of age and under. 
Further, the new rules incorporate a revised income exclusion 
regarding payments under the Workforce Investment Act of 1998 
(WIA), so that HHSC will exclude all income a person receives 
under WIA, in accordance with 29 U.S.C. §2931(a)(2). 
Unless otherwise indicated in this proposal, the new rules do not 
impose any new requirements that are not already in policy and 
in use. 
Section-by-Section Summary 
Subchapter B is entitled Presumptive Medicaid for Pregnant 
Women Program and is further divided into three divisions. 
Division 1 is entitled General and contains §366.201 and 
§366.203. These sections set out the purpose and scope of 
the subchapter and the definitions of words and terms used in 
the subchapter. Division 2 is entitled Eligibility Requirements 
and contains §§366.211, 366.213, 366.215, 366.217, 366.219, 
366.221, 366.223, 366.225, 366.227, 366.229, 366.231, 
366.233, 366.235, 366.237, 366.239, 366.241, 366.243, and 
366.245. These sections set out HHSC’s rules governing 
eligibility for the Presumptive Medicaid for Pregnant Women 
Program, which provides limited medical coverage, for a limited 
time, to pregnant women presumed to be eligible by a qualified 
provider to ensure early access to prenatal care. Proposed new 
§366.217 provides coverage under this program for a qualified 
alien 18 years of age and under, as allowed under Section 214 
of CHIPRA 2009 (§1903(v)(4) of the Social Security Act (42 
U.S.C. §1396b(v)(4)). Proposed new §366.233(6) removes 
the specific income exclusion for on-the-job training payments 
made to children under WIA, so that HHSC can exclude all pay­
ments under WIA. Division 3 is entitled Provider Requirements 
and contains §366.251 and §366.253. These sections set out 
HHSC’s rules governing the requirements medical providers 
must follow to provide services under the program. 
Subchapter C is entitled Pregnant Women’s Medicaid and con­
tains §§366.301, 366.303, 366.305, 366.307, 366.309, 366.311, 
366.313, 366.315, 366.317, 366.319, 366.321, 366.323, 
366.325, 366.327, 366.329, 366.331, 366.333, 366.335, 
366.337, 366.339, 366.341, and 366.343. These sections set 
out HHSC’s eligibility requirements for pregnant women who 
have income equal to or less than 185% of the Federal Poverty 
Income Limit to receive services under Medicaid. Proposed new 
§366.313 provides coverage under this program for a qualified 
alien 18 years of age and under, as allowed under Section 214 
of CHIPRA 2009 (§1903(v)(4) of the Social Security Act (42 
U.S.C. §1396b(v)(4)). Proposed new §366.329(6) removes 
the specific income exclusion for on-the-job training payments 
made to children under WIA, so that HHSC can exclude all 
payments under WIA. 
Subchapter D is entitled Medicaid for Breast and Cervical 
Cancer and contains §§366.401, 366.403, 366.405, 366.407, 
366.409, 366.411, 366.413, 366.415, 366.417, 366.419, and 
366.421. These sections set out HHSC’s eligibility requirements 
for a woman to receive medical assistance for treatment of 
breast and cervical cancer, a program that is operated coop­
eratively with the Texas Department of State Health Services. 
Proposed new §366.407(2) provides coverage under this pro­
gram for a qualified alien 18 years of age and under, as allowed 
under Section 214 of CHIPRA 2009 (§1903(v)(4) of the Social 
Security Act (42 U.S.C. §1396b(v)(4)). 
Subchapter E is entitled Children’s Medicaid and contains 
§§366.501, 366.503, 366.505, 366.507, 366.509, 366.511, 
366.513, 366.515, 366.517, 366.519, 366.521, 366.523, 
366.525, 366.527, 366.529, 366.531, 366.533, 366.535, 
366.537, 366.539, 366.541, 366.543, 366.545, 366.547, 
366.549, 366.551, and 366.553. These sections set out HHSC’s 
eligibility criteria and participation requirements for Children’s 
Medicaid, which provides medical assistance to eligible children 
18 years of age and under. Proposed new §366.513 provides 
coverage under this program for a qualified alien 18 years of 
age and under, as allowed under Section 214 of CHIPRA 2009 
(§1903(v)(4) of the Social Security Act (42 U.S.C. §1396b(v)(4)). 
Proposed new §366.535(6) removes the specific income exclu­
sion for on-the-job training payments made to children under  
WIA, so that HHSC can exclude all payments under WIA. 
Proposed new §366.539 provides continuous eligibility for a 
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newborn through the month of the newborn’s first birthday, as 
allowed under Section 2112 of CHIPRA 2009. 
Subchapter F is entitled Medicaid for Transitioning Foster Care 
Youth and contains §§366.601, 366.603, 366.605, 366.607, 
366.609, 366.611, 366.613, 366.615, 366.617, 366.619, 
366.621, 366.623, 366.625, 366.627, 366.629, 366.631, 
366.633, 366.635, 366.637, 366.639, 366.641, 366.643, 
366.645, and 366.647. These sections set out HHSC’s eligibility 
criteria for the Medicaid for Transitioning Foster Care Youth 
Program, which provides medical assistance to eligible youths 
as they leave foster care and transition into the community. 
Proposed new §366.617 provides coverage under this program 
for a qualified alien 18 years of age and under, as allowed under 
Section 214 of CHIPRA 2009 (§1903(v)(4) of the Social Security 
Act (42 U.S.C. §1396b(v)(4)). Proposed new §366.633(6) 
removes the specific income exclusion for on-the-job training 
payments made to children under WIA, so that HHSC can 
exclude all payments under WIA. 
Subchapter G is entitled TANF-level Medical Assistance and 
contains §§366.701, 366.703, 366.705, 366.707, 366.709, 
366.711, 366.713, 366.715, 366.717, 366.719, 366.721, 
366.723, 366.725, 366.727, 366.729, 366.731, 366.733, 
366.735, 366.737, 366.739, 366.741, 366.743, 366.745, 
366.747, 366.749, 366.751, 366.753, 366.755, 366.757, 
366.759, and 366.761. These sections set out HHSC’s eligibility 
criteria and participation requirements for TANF-level medical 
assistance, which provides Medicaid coverage to households 
eligible for TANF. Proposed new §366.713 provides coverage 
under this program for a qualified alien 18 years of age and un­
der, as allowed under Section 214 of CHIPRA 2009 (§1903(v)(4) 
of the Social Security Act (42 U.S.C. §1396b(v)(4)). Proposed 
new §366.737(6) removes the specific income exclusion for 
on-the-job training payments made to children under WIA, so 
that HHSC can exclude all payments under WIA. 
Subchapter H is entitled Medically Needy Program and contains 
§§366.801, 366.803, 366.805, 366.807, 366.809, 366.811, 
366.813, 366.815, 366.817, 366.819, 366.821, 366.823, 
366.825, 366.827, 366.829, 366.831, 366.833, 366.835, 
366.837, 366.839, 366.841, 366.843, 366.845, 366.847, 
366.849, 366.851, 366.853, 366.855, and 366.857. These 
sections set out HHSC’s eligibility criteria and participation 
requirements for the Medically Needy Program, which provides 
Medicaid benefits to eligible persons with high medical bills 
whose family income is too high to qualify for other Medicaid 
programs and who use their excess income to help pay unpaid 
medical bills. Proposed new §366.813 provides coverage under 
this program for a qualified alien 18 years of age and under, 
as allowed under Section 214 of CHIPRA 2009 (§1903(v)(4) 
of the Social Security Act (42 U.S.C. §1396b(v)(4)). Proposed 
new §366.835(6) removes the specific income exclusion for 
on-the-job training payments made to children under  WIA,  so  
that HHSC can exclude all payments under WIA. 
Subchapter I is entitled Emergency Medical Services for Aliens 
Ineligible for Regular Medicaid and consists of §366.901 and 
§366.903. These sections set out HHSC’s rules governing the 
program administered under Title XIX of the Social Security Act 
(42 U.S.C. §1396 et seq.) and 42 CFR §435.139, which re­
quire the state to provide medical services for the treatment of 
an emergency medical condition to an alien who is ineligible for 
regular Medicaid due to immigration status. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial 
Services, has determined that, for the first five years the rule 
changes are in effect, the proposed changes would have a cost 
to state government of $10.8 million General Revenue ($36.8 
million All Funds) in year one, $36.1 million General Revenue 
($129.3 million All Funds) in year two, $35.9 million General 
Revenue ($129.3 million All Funds) in years three, four and five. 
The changes do not have foreseeable implications relating to 
costs or revenues of local governments or local human service 
agencies except that those agencies that provide services to 
qualified alien children will now be eligible to receive Medicaid 
reimbursement for covered services. This rule only shows the 
Medicaid impact for the implementation of legal permanent 
residents and not the CHIP impact, which is anticipated to use 
federal funds instead of only general revenue. Those rules have 
not been finalized for consideration. 
Small Business and Micro-business Impact Analysis 
Ms. Rymal has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause the rules do not require them to alter their business prac­
tices. There are no anticipated economic costs to persons who 
are required to comply with the proposed rules. There is no an­
ticipated negative impact on local employment. 
Public Benefit 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
the new sections are in effect, the anticipated public benefit ex­
pected as a result of enforcing the new sections is that HHSC’s 
rules governing Medicaid eligibility for women, children, youth, 
and needy families will be easier for the public to find and use. 
The new provisions resulting from CHIPRA 2009 will allow more 
children in Texas to receive needed medical services. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule the  
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Regina 
Perez, Health and Human Services Commission, Office of Fam­
ily Services, MC 2039, 909 West 45th Street, Austin, TX 78751, 
or by e-mail to gina.perez@hhsc.state.tx.us, within 30 days after 
publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on December 11, 2009, at 2:00 
p.m. (Central Time) to receive public comment on the proposal. 
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The hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
SUBCHAPTER B. PRESUMPTIVE MEDICAID 
FOR PREGNANT WOMEN PROGRAM 
DIVISION 1. GENERAL 
1 TAC §366.201, §366.203 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.201. Purpose and Scope. 
(a) This subchapter establishes the criteria: 
(1) for a pregnant woman to receive medical care under the 
Presumptive Medicaid for Pregnant Women Program; and 
(2) for a medical provider to provide services under the 
Presumptive Medicaid for Pregnant Women Program. 
(b) In accordance with 42 U.S.C. §1396r-1, the Presumptive 
Medicaid for Pregnant Women Program provides medical coverage as 
described in subsection (c) of this section, for a limited time, to ensure 
early access to prenatal care to pregnant women presumed to be eligible 
by a qualified provider. The Texas Health and Human Services Com­
mission administers the program through contracts with third-party 
medical providers, as provided in §366.251 of this subchapter (relat­
ing to Eligibility Requirements for Medical Providers). 
(c) Medicaid coverage for presumptive eligibility covers, for 
a limited time, medically necessary services, except labor, delivery, in­
patient services, and Texas Health Steps services. 
(d) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.203. Definitions. 
In this subchapter, the following words and terms have the following 
meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under the Pre­
sumptive Medicaid for Pregnant Women Program who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Authorized representative--A person whom a budget 
group authorizes to apply for Medicaid benefits on behalf of a certi­
fied group but who is not included in the certified group. 
(3) Budget group--Members of a household whose needs, 
income, resources, and medical expenses are considered in determining 
eligibility for Medicaid. The budget group may include both members 
who are eligible for Medicaid and those who are not. 
(4) Certified group--Members of a budget group who are 
eligible for and receiving Medicaid. 
(5) Child--A household member under 19 years of age. 
(6) CFR--Code of Federal Regulations. 
(7) Countable income--The receipt of cash or its equiva­
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
(8) Earned income--Compensation received from employ­
ment or job training, including military and flight pay, allowances for 
housing and food, and receipts from self-employment (but not receipts 
from ownership of property involving less than 20 hours of work per 
week, which are unearned income). 
(9) Eligible group--A category of people who are eligible 
for the Presumptive Medicaid for Pregnant Women Program. In other 
Medicaid programs, an eligible group may be called a coverage group. 
(10) Federal Poverty Income Limit (FPIL)--The household 
income guidelines issued annually and published in the Federal Reg-
ister by the U.S. Department of Health and Human Services. Percent
ages of these guidelines are used to determine income eligibility for 
the Presumptive Medicaid for Pregnant Women Program and certain 
other public assistance programs. In other programs, the FPIL may be 
referred to as the Federal Poverty Level or the Federal Poverty Guide
lines. 
(11) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(12) Person acting responsibly--A person, other than a 
provider, who may apply for Medicaid on behalf of an individual who 
­
­
is incompetent or incapacitated if the person is determined by the 
Texas Health and Human Services Commission (HHSC) to be acting 
responsibly on behalf of the applicant. 
(13) Qualified provider--A health care practitioner, institu­
tion, or other entity enrolled in the medical assistance program and au­
thorized to submit claims for payment or reimbursement of medical 
assistance. 
(14) Recipient--A person receiving Presumptive Medicaid 
for Pregnant Women Program services. 
(15) Texas Works Handbook--An HHSC manual con­
taining policies and procedures used to determine eligibility for 
SNAP food benefits, TANF, and Medicaid programs for children 
and families. The Texas Works Handbook is found on the Internet at 
www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks. 
(16) Third-party resource--A person or organization, other 
than HHSC or a person living with the applicant, who may be liable as 
a source of payment of the applicant’s medical expenses (for example, 
a health insurance company). 
(17) Unearned income--Income that is not earned income. 
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(18) U.S.C.--United States Code. 
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 2. ELIGIBILITY REQUIREMENTS 
1 TAC §§366.211, 366.213, 366.215, 366.217, 366.219, 
366.221, 366.223, 366.225, 366.227, 366.229, 366.231, 
366.233, 366.235, 366.237, 366.239, 366.241, 366.243, 
366.245 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.211. General Eligibility Requirements. 
To be eligible for benefits under the Presumptive Medicaid for Pregnant 
Women Program, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.213 of this division (relating to Eligible Group); 
(2) comply with the application requirements in this divi
sion; and 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.213. Eligible Group. 
To qualify for the Presumptive Medicaid for Pregnant Women Pro
gram, an applicant must be a pregnant woman with countable income 
­
­
less than or equal to 185% of the Federal Poverty Income Limit. 
§366.215. Application Requirements and Processing. 
(a) An applicant, authorized representative, or someone acting 
responsibly for the applicant (if the applicant is incompetent or inca­
pacitated) applies at a qualified provider site. 
(b) A qualified provider certifies an eligible applicant for 
the month of determination and the following month, as required by 
§1920(b)(1) of the Social Security Act (42 U.S.C. §1396r-1(b)(1)). 
(c) The qualified provider then submits the application for as­
sistance to the Texas Health and Human Services Commission for an 
eligibility determination for regular Medicaid. 
(d) A recipient is limited to one eligibility period per preg­
nancy. 
§366.217. Citizenship. 
In accordance with 42 CFR §435.406, to be eligible for the Presumptive 
Medicaid for Pregnant Women Program, a person must be: 
(1) a citizen of the U.S.; 
(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
(3) an alien who legally entered the U.S. on or after August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated              
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
the same as an alien who entered and remained in the U.S. with
(E) the alien meets the 40 qualifying quarters require­
ments in the Texas Works Handbook, Item A-354, Verifying 40 "Qual­
ifying Quarters," and five years have passed since the alien’s legal date 
of entry; or 
(4) an alien child 18 years of age or under who meets the 
definition of a qualified alien at 8 U.S.C. §1641(b). 
§366.219. Social Security Number. 
An applicant must provide or apply for a social security number (SSN) 
(including children referred to the Children’s Health Insurance Pro­
gram (CHIP)), except that the Texas Health and Human Services Com­
mission: 
(1) refers a Medicaid-eligible mother directly to the Social 
Security Administration to obtain an SSN for her newborn, if her new­
born was certified for Medicaid as a result of a notice from an autho­
rized medical provider (for example, a hospital or clinic); and 
(2) requests, but does not require, budget group members 
who are not eligible for Medicaid to provide or apply for an SSN. 
§366.221. Residence. 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.223. Child Support and Medical Support. 
If an applicant volunteers to receive services provided by the Office 
of Attorney General of Texas (OAG), the Texas Health and Human 
Services Commission must collect absent parent information and refer 
the child’s case to the OAG. 
§366.225. Resources. 
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The Texas Health and Human Services Commission does not request 
or verify resources for the Presumptive Medicaid for Pregnant Women 
Program. 
§366.227. Income Limit. 
To be eligible for benefits under the Presumptive Medicaid for Preg­
nant Women Program, an applicant must meet the income requirement 
established in §366.213 of this division (relating to Eligible Group). 
§366.229. Determining Whose Income Counts. 
To determine income eligibility for the Presumptive Medicaid for Preg­
nant Women Program, the Texas Health and Human Services Commis­
sion (HHSC) counts the income of: 
(1) the members of the certified group (that is, the appli
cant); 
(2) the applicant’s siblings under 19 years of age, if the ap
plicant is a minor; 
(3) the applicant’s children under 19 years of age; 
(4) the applicant’s spouse; 
­
­
(5) stepparents living with the certified group, if the appli­
cant is a minor; 
(6) in the case of an unmarried minor parent recipient, par­
ents of the minor who live with the minor; and 
(7) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
§366.231. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income for each employed person whose needs are included in 
the budget group or certified group or who is a disqualified member; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for the 
actual costs of unreimbursed payments if the person incurs an expense 
for the care of a child or incapacitated adult (even when the child or 
incapacitated adult is not included in the certified group) or transporta­
tion of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments made by a member of the bud­
get group; and 
(6) up to $75 per month in regular child support disregard 
payments received per household, except HHSC counts all child sup­
port payments a household received if HHSC determines the household 
has violated an agreement to assign child support to the State. 
§366.233. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi­
ents; 
(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
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(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period that the payment is 
intended to cover); 
(31) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding that the money will be repaid, and the applicant 
or recipient reasonably explains to HHSC how the money will be re­
paid; and 
(32) crime victim’s compensation payments. 
§366.235. Third-party Resources. 
Medicaid is considered the payor of last resort for a person’s medical 
expenses. As a condition of eligibility, in accordance with 42 CFR 
§§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un­
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
§366.237. Medicaid Eligibility Effective Date. 
(a) The Medicaid eligibility effective date is the date the qual­
ified provider receives the application for presumptive eligibility and 
makes the presumptive eligibility determination. 
(b) In accordance with 42 U.S.C. §1396r-1(b)(1), coverage un­
der the Presumptive Eligibility for Pregnant Women Program ends with 
(and includes) the earlier of: 
(1) the date the Texas Health and Human Services Com­
mission makes an eligibility determination for regular Medicaid; or 
(2) the last day of the month after the month the qualified 
provider made the presumptive eligibility determination. 
§366.239. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.241. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.243. Requirement to Report Changes. 
(a) A recipient must report: 
(1) a change of address; and 
(2) termination of the pregnancy. 
(b) If a recipient reports a change described in subsection (a) of 
this section, the Texas Health and Human Services Commission takes 
appropriate action to adjust or deny Medicaid and sends a written notice 
of action taken to the recipient. 
§366.245. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de
cision to applicants and recipients. The action notice includes infor
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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DIVISION 3. PROVIDER REQUIREMENTS 
1 TAC §366.251, §366.253 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.251. Eligibility Requirements for Medical Providers. 
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(a) A medical provider that wishes to contract with the Texas 
Health and Human Services Commission (HHSC) to provide services 
under the Presumptive Medicaid for Pregnant Women Program must 
apply on the form prescribed by HHSC. The form is available from 
HHSC, Attn: Texas Works Policy, MC 2039, P.O. Box 12668, Austin, 
TX 78711-2668. 
(b) A medical provider applicant must: 
(1) be an eligible Medicaid provider; 
(2) offer services provided by outpatient hospitals, rural 
health clinics, or clinics, either provided or directed by physicians (clin­
ics may be administered by someone who is not a physician), as fur­
ther described in §1905(a)(2)(A) or (B) of the Social Security Act (42 
U.S.C. §1396d(a)(2)(A) or (B)), or §1905(a)(9) of the Social Security 
Act (42 U.S.C. §1396d(a)(9)), or both; and 
(3) receive funds from, or participate in, one of the follow­
ing programs: 
(A) health centers for medically underserved popula
tions providing primary health services, including migrant health cen
ters, under 42 U.S.C. §254b; 
(B) rural health outreach networks, under 42 U.S.C. 
§254c; 
(C) maternal and child health services block grant pro
grams, under 42 U.S.C. §701 et seq.); 
(D) the Indian Health Care Improvement Act, Public 




Law 94-437, as amended (25 U.S.C. §1651 et seq.);
(E) Special Supplemental Food Program for Women, 
Infants, and Children (WIC), under 42 U.S.C. §1786; 
(F) Commodity Supplemental Food Program of the 
Agriculture and Consumer Protection Act of 1973, Public Law 93-86, 
as amended (7 U.S.C. §612c note); 
(G) a state perinatal program; or 
(H) the Indian Health Service or a health program or 
facility operated by a tribe or tribal organization under the Indian Self-
Determination Act, Public Law 93-638, as amended (25 U.S.C. §450f 
et seq.). 
(c) A medical provider applicant must demonstrate the capa­
bility to make presumptive eligibility determinations and receive: 
(1) preliminary HHSC approval of the criteria in subsec­
tion (b) of this section; and 
(2) final HHSC approval, based on an operating plan as de­
scribed in subsection (d) of this section, which is developed with the 
HHSC regional director responsible for Medicaid programs for preg
nant women. 
(d) The operating plan contains the details of the operating 
­
procedures between the local HHSC office and the medical provider. 
The operating plan must specify how the medical provider will: 
(1) meet the basic intent of the Presumptive Medicaid for 
Pregnant Women Program; 
(2) provide access to prenatal care services as a part of the 
facility’s ongoing service package, with the following stipulations: 
(A) a provider not offering prenatal care services must, 
through a referral and tracking system, coordinate access to prenatal 
care services; and 
(B) a provider must ensure that services include a case 
management approach, which assists pregnant women during the Med­
icaid application process and prenatal care visits; 
(3) provide or assure verification of pregnancy; 
(4) ensure that prenatal care appointments are scheduled 
within 10 working days after a presumptive eligibility decision, un­
less HHSC gives an exception, in which case a provider must report 
quarterly on the provider’s progress toward meeting the requirement; 
(5) provide enough trained staff to interview and process 
the budget of each pregnant woman; 
(6) monitor the accuracy of presumptive eligibility deter
minations; 
(7) ensure that presumptive eligibility application packets 
are delivered to an HHSC service site within one working day after 
eligibility decisions; 
(8) ensure that medical provider staff are trained by HHSC 
on how to determine presumptive eligibility; 
(9) maintain a record of each presumptive eligibility ap




(10) submit required reports to the HHSC regional director 
responsible for Medicaid for pregnant women; 
(11) prepare an applicant for her HHSC interview by pro­
viding her with a list of HHSC-required documents and informing her 
as to what information HHSC must verify; 
(12) keep the financial information of applicants and recip­
ients confidential; and 
(13) provide services without discrimination on the 
grounds of race, color, national origin, age, sex, or disability. 
(e) HHSC may verify with a third-party agency that a medical 
provider applicant meets the criteria specified in subsections (b) - (d) 
of this section. 
(f) HHSC notifies a medical provider applicant of HHSC’s ap­
proval or disapproval of qualified provider status for the provider. 
§366.253.    
(a) The Texas Health and Human Services Commission 
(HHSC) monitors providers of presumptive Medicaid services. 
(b) HHSC may discontinue eligibility operating procedures 
with providers that fail to meet program requirements or to comply 
with the local operating plan. 
Monitoring Medical Providers.
(c) HHSC cancels the qualified provider status of providers 
that intentionally misrepresent program eligibility requirements or are 
negligent in determining eligibility. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905105 
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SUBCHAPTER C. PREGNANT WOMEN’S 
MEDICAID 
1 TAC §§366.301, 366.303, 366.305, 366.307, 366.309, 
366.311, 366.313, 366.315, 366.317, 366.319, 366.321, 
366.323, 366.325, 366.327, 366.329, 366.331, 366.333, 
366.335, 366.337, 366.339, 366.341, 366.343 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.301. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria and par­
ticipation requirements for Pregnant Women’s Medicaid, in accordance 
with 42 U.S.C. §1396d(a). 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.303. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under Pregnant 
Women’s Medicaid who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Authorized representative--A person whom a budget 
group authorizes to apply for Medicaid benefits on behalf of a certi­
fied group but who is not included in the certified group. 
(3) Budget group--Members of a household whose needs, 
income, resources, and medical expenses are considered in determining 
eligibility for Medicaid. The budget group may include both members 
who are eligible for Medicaid and those who are not. For Pregnant 
Women’s Medicaid, the needs of the applicant’s unborn child are in­
cluded in the budget group. 
(4) Certified group--Members of a budget group who are 
eligible for and receiving Medicaid. 
(5) CFR--Code of Federal Regulations. 
(6) Child--Any household member under 19 years of age 
unless the child is married or legally emancipated. 
(7) Continuous coverage--Uninterrupted eligibility for the 
extent of the certification period. 
(8) Countable income--The receipt of cash or its equiva­
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
(9) Earned income--Compensation received from employ­
ment or job training, including military and flight pay, allowances for 
housing and food, and receipts from self-employment (but not receipts 
from ownership of property involving less than 20 hours of work per 
week, which are unearned income). 
(10) Eligible group--A category of people who are eligible 
for Pregnant Women’s Medicaid. In other Medicaid programs, an eli­
gible group may be called a coverage group. 
(11) Federal Poverty Income Limit (FPIL)--The household 
income guidelines issued annually and published in the Federal Regis­
ter by the U.S. Department of Health and Human Services. Percentages 
of these guidelines are used to determine income eligibility for Preg­
nant Women’s Medicaid and certain other public assistance programs. 
In other programs, the FPIL may be referred to as the Federal Poverty 
Level or the Federal Poverty Guidelines. 
(12) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(13) 
provider, who may apply for Medicaid on behalf of an individual who 
is incompetent or incapacitated if the person is determined by the 
Texas Health and Human Services Commission (HHSC) to be acting 
responsibly on behalf of the applicant. 
(14) Recipient--A person receiving Pregnant Women’s 
Medicaid services. 
(15) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
(16) Temporary Assistance for Needy Families (TANF)--A 
program that provides temporary benefits (cash assistance) and work 
opportunities to families with needy dependent children, authorized un­
der Title IV of the Social Security Act. 
(17) Texas Works Handbook--An HHSC manual con­
taining policies and procedures used to determine eligibility for 
SNAP food benefits, TANF, and Medicaid programs for children 
and families. The Texas Works Handbook is found on the Internet at 
www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks. 
(18) Unearned income--Income that is not earned income, 
including dividends and withdrawals from excluded resources. 
(19) U.S.C.--United States Code. 
§366.305. General Eligibility Requirements. 
To be eligible for Pregnant Women’s Medicaid, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.307 of this subchapter (relating to Eligible Group); 
(2) comply with the Texas Health and Human Services 
Commission’s application requirements in this subchapter; and 
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Person acting responsibly--A person, other than a 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.307. Eligible Group. 
To be eligible for Pregnant Women’s Medicaid, an applicant must be a 
pregnant woman with countable income equal to or less than 185% of 
the Federal Poverty Income Limit. 
§366.309. Application Requirements. 
(a) To apply for Pregnant Women’s Medicaid benefits, an ap­
plicant, authorized representative, or someone acting responsibly for 
the applicant (if the applicant is incompetent or incapacitated) must: 
(1) use the application prescribed by the Texas Health and 
Human Services Commission (HHSC) and complete it according to 
HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone, Internet request, or other means; 
(B) online, using the application process available over 
the Internet; 
(C) over the telephone, through the State’s toll-free tele­
phone number; or 
(D) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(b) If someone helps an applicant, authorized representative, 
or person acting responsibly for the applicant complete the application 
for assistance, the name of the person completing the form must appear 
as requested on the application. 
(c) If HHSC sends an applicant, authorized representative, or 
person acting responsibly a request for missing information or verifi ­
cation documents, or both, the applicant, authorized representative, or 
person acting responsibly must provide the requested information to 
HHSC by the due date given in the request, or eligibility may be de­
nied. 
§366.311. Application Processing. 
(a) The Texas Health and Human Services Commission 
(HHSC) allows any office of a state health and human services agency 
to accept an initial application. 
(b) HHSC contracts with third parties to accept applications 
from hospital districts (including state-owned teaching hospitals), fed­
erally qualified health centers, and county health departments. 
(c) HHSC may conduct a personal interview with an initial ap­
plicant if HHSC has received conflicting information related to house­
hold membership, income, or assets that affects eligibility and the in­
formation cannot be verified through other means. 
(d) HHSC reopens a denied initial application, so long as the 
household complies with the missed requirements within 60 days after 
the date the application was submitted. HHSC otherwise requires the 
household to file a new application. 
(e) HHSC may reopen an application for three months prior 
coverage if: 
(1) within two years after the application was filed, the ap­
plicant requests that the application be reopened; and 
(2) a Medicaid eligibility determination was not previously 
made for the three-month prior period. 
(f) For an applicant who is potentially eligible but unable to 
provide proof of eligibility, HHSC: 
(1) postpones verifications and provides Medicaid cover­
age to ensure access to medical care within 30 days after the applica­
tion date; 
(2) continues the coverage of an applicant who provides 
postponed verification by the 30th day after the application date; and 
(3) denies the coverage of an applicant who fails to meet 
the 30-day deadline. 
§366.313. Citizenship. 
To be eligible for Pregnant Women’s Medicaid, an applicant must be: 
(1) a citizen or national of the United States (U.S.); 
(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
(3) an alien who legally entered the U.S. on or after August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated the same as an alien who entered and remained in the U.S. with 
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
(E) the alien meets the 40 qualifying quarters require­
ments in the Texas Works Handbook, Item A-354, Verifying 40 "Qual­
ifying Quarters," and five years have passed since the alien’s legal date 
of entry; or 
(4) an alien child 18 years of age or under who meets the 
definition of a qualified alien at 8 U.S.C. §1641(b). 
§366.315. Social Security Number. 
As a condition of eligibility, an applicant must provide or apply for 
her social security number within 30 days after the application date, in 
accordance with §366.311(f) of this subchapter (relating to Application 
Processing). 
§366.317. Residence. 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.319. Child Support and Medical Support. 
A pregnant woman receiving Medicaid must provide the name and last 
known address of the legal or biological father of her unborn child. 
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Applicants and recipients may volunteer to receive child support or 
medical support services. There is no penalty for noncooperation. 
§366.321. Resources. 
The Texas Health and Human Services Commission does not request 
or verify resources for Pregnant Women’s Medicaid. 
§366.323. Income Limits. 
To be eligible for Pregnant Women’s Medicaid, an applicant or recipi­
ent must meet the income requirement established in §366.307 of this 
subchapter (relating to Eligible Group). 
§366.325. Determining Whose Income Counts. 
(a) To determine income eligibility for Pregnant Women’s 
Medicaid, the Texas Health and Human Services Commission (HHSC) 
counts the income of: 
(1) the members of the budget group; 
(2) each parent of a child in the certified group who lives 
in the household; 
(3) each sibling, if included in the budget group, of a de­
pendent child in the certified group who lives in the household; 
(4) stepparents living with the certified group; 
(5) in the case of an unmarried minor parent recipient, par­
ents of the minor who live with the minor; and 
(6) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
(b) A child’s needs, income, and resources may be excluded 
when determining eligibility of the child’s siblings if the caretaker 
chooses not to apply for Medicaid for the excluded child. 
(c) HHSC does not count the applied income of stepparents or 
grandparents with whom the child lives if the income resulted in the 
denial of eligibility for Temporary Assistance for Needy Families. 
§366.327. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for the 
actual costs of unreimbursed payments if the person incurs an expense 
for the care of a child or incapacitated adult (even when the child or 
incapacitated adult is not included in the certified group) or transporta
tion of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments; and 
(6) up to $75 per month in regular child support payments, 
except HHSC counts all child support payments an applicant received 
if HHSC determines the applicant has violated an agreement to assign 
child support to the State. 
­
§366.329. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi­
ents; 
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(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) funds from educational assistance payments (but only 
during           
intended to cover); 
(31) loans, if the circumstances satisfy HHSC that there ex
ists an understanding that the money will be repaid, and the applicant 
or recipient reasonably explains to HHSC how the money will be re
paid; and 
(32) crime victim’s compensation payments. 
§366.331. Third-party Resources. 
Medicaid is considered the payor of last resort for a person’s medical 
expenses. As a condition of eligibility, in accordance with 42 CFR 
§§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
§366.333. Medicaid Eligibility Effective Date. 




The Texas Health and Human Services Commission (HHSC) deter­
mines the Medicaid eligibility effective date for an applicant as fol­
lows: 
(1) Medicaid coverage begins on the earliest day of the ap­
plication month on which the applicant meets all eligibility criteria. 
(2) Retroactive coverage may begin as early as three 
months before the application month. 
(3) A recipient has continuous coverage for Medicaid 
through the second month after the pregnancy terminates. 
§366.335. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.337. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.339. Information from Other Agencies. 
(a) Periodically, the Texas Health and Human Services Com­
mission (HHSC) and other state and federal agencies compare the in­
formation they have stored on computer files. 
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the recipient. 
§366.341. Requirement to Report Changes. 
(a) A recipient must report: 
(1) a change of address; and 
(2) termination of the pregnancy. 
(b) If a recipient reports a change described in subsection (a) of 
this section, the Texas Health and Human Services Commission takes 
appropriate action to adjust or deny Medicaid and sends a written notice 
of action taken to the recipient. 
§366.343. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
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Texas Health and Human Services Commission 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 424-6576 
SUBCHAPTER D. MEDICAID FOR BREAST 
AND CERVICAL CANCER 
1 TAC §§366.401, 366.403, 366.405, 366.407, 366.409, 
366.411, 366.413, 366.415, 366.417, 366.419, 366.421 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.401. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria and par­
ticipation requirements for Medicaid for treatment of breast and cervi­
cal cancer, as authorized by 42 United States Code §1396r-1b. 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.403. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under the Med­
icaid for Breast and Cervical Cancer Program (MBCC) who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) CFR--Code of Federal Regulations. 
(3) Creditable coverage--A health insurance plan that cov
ers any aspect of breast or cervical cancer treatment, including: 
(A) a group health plan; 
(B) health insurance coverage; 
(C) Medicare (Part A or B); 
(D) armed forces insurance; 
(E) a state health benefits risk pool; and 
(F) Medicaid coverage other than MBCC. 
­
(4) Eligible group--A category of people who are eligible 
for MBCC. In other Medicaid programs, an eligible group may be 
called a coverage group. 
(5) Medicaid--A state and federal cooperative program, au­
thorized under Title XIX of the Social Security Act and the Texas Hu­
man Resources Code, that pays for certain medical and health care costs 
for people who qualify. Also known as the medical assistance program. 
(6) Recipient--A person receiving MBCC services, includ­
ing a person who is renewing eligibility for MBCC. 
(7) Screen--A test for breast or cervical cancer conducted 
under the Centers for Disease Control and Prevention’s Breast and Cer­
vical Cancer Early Detection Program. 
(8) Texas Department of State Health Services (DSHS)-­
The state agency that identifies and refers applicants for MBCC. 
(9) Texas Works Handbook--A Texas Health and Human 
Services Commission manual containing policies and procedures used 
to determine eligibility for SNAP food benefits, TANF, and Medicaid 
programs for children and families. The Texas Works Handbook 
is found on the Internet at www.hhsc.state.tx.us/Programs/Pro­
grams.shtml#handbooks. 
(10) U.S.C.--United States Code. 
§366.405. Eligible Group. 
The eligible group consists of women screened and found to need treat­
ment for breast or cervical cancer through the Centers for Disease Con­
trol and Prevention’s National Breast and Cervical Cancer Early Detec­
tion Program, created by Public Law 101-354 and administered by the 
Texas Department of State Health Services as Breast and Cervical Can­
cer Services. 
§366.407. Eligibility Requirements. 
To be eligible for Medicaid for Breast and Cervical Cancer, an applicant 
must: 
(1) be a woman under 65 years of age; 
(2) be: 
(A) a citizen or national of the U.S.; 
(B) an alien who legally entered the U.S. before August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or 
(c); 
(C) an alien who legally entered the U.S. on or after 
August 22, 1996, and who meets the eligibility criteria in 8 U.S.C. 
§1612(b) and §1613, except that a legal permanent resident alien is 
eligible after residing in the U.S. for five years only if the alien meets 
one of the following eligibility requirements: 
(i) the alien is an honorably discharged veteran or 
active duty military personnel; 
(ii) the alien is a spouse, unmarried surviving 
spouse, or minor unmarried child of an honorably discharged veteran 
or active duty military personnel (if a surviving spouse of a deceased 
veteran or active duty military person, the surviving spouse must not 
have remarried); 
(iii) the alien entered the U.S. before August 22, 
1996, and remained continuously present in the U.S. (a single absence 
from the U.S. of more than 30 days or a combined absence of more 
than 90 days interrupts the "continuous presence") since at least 
August 21, 1996, until obtaining qualifying immigrant status (an alien 
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who entered the U.S. without proper documents or overstayed his or 
her visa, is treated the same as an alien who entered and remained in 
the U.S. with valid immigration documents); 
(iv) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
(v) the alien meets the 40 qualifying quarters re­
quirements in the Texas Works Handbook, Item A-354, Verifying 40 
"Qualifying Quarters," and five years have passed since the alien’s 
legal date of entry; or 
(D) an alien child 18 years of age or under who meets 
the definition of a qualified alien at 8 U.S.C. §1641(b); 
(3) be a resident of Texas, as determined by the Texas 
Health and Human Services Commission in accordance with 42 CFR 
§435.403; 
(4) provide or apply for a social security number before she 
is certified; 
(5) not be otherwise eligible for Medicaid; and 
(6) not have creditable coverage. 
§366.409. Application Requirements and Processing. 
(a) An applicant is identified through the Texas Department of 
State Health Services Breast and Cervical Cancer Services (BCCS). 
(b) A BCCS medical provider screens and diagnoses qualify­
ing medical conditions and either makes a determination of presump­
tive eligibility, or, if the medical provider is not enrolled as a Medicaid 
provider, makes a referral to a qualified entity for determination of pre­
sumptive eligibility. 
(c) BCCS Medicaid providers have been designated as quali­
fied entities for presumptive eligibility determinations. 
(d) A BCCS Medicaid provider, or a qualified Medicaid 
provider to whom a woman is referred, sends the applicant’s appli­
cation packet containing the provider’s determination of presumptive 
eligibility and an application for assistance to the Texas Health and 
Human Services Commission (HHSC) within five working days after 
the date the presumptive eligibility determination is made. HHSC 
determines eligibility no later than the end of the month following the 
month the presumptive eligibility determination is made. 
(e) The period of presumptive Medicaid eligibility is specified 
in 42 U.S.C. §1396r-1b(b)(1) as beginning with the date a qualified en­
tity determines eligibility under the State Plan, based upon preliminary 
information, and ends with (and includes) the earlier of: 
(1) the date an eligibility determination is made by the 
Texas Health and Human Services Commission (HHSC); or 
(2) the last day of the month following the month presump­
tive eligibility was determined. 
§366.411. Medicaid Eligibility Effective Date. 
The period of coverage begins no earlier than the day after screening 
and diagnosis of the qualifying medical condition, and lasts for the du­
ration of the cancer treatment or until the woman no longer meets all 
eligibility requirements, whichever is earlier. 
§366.413. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.415. Eligibility Renewal. 
(a) A recipient who returns a completed renewal application 
and all necessary documentation continues to receive ongoing Medic­
aid coverage. 
(b) The Texas Health and Human Services Commission re­
views a recipient’s Medicaid eligibility every six months. 
(c) A recipient’s certification ends before the end of her six-
month certification period if the recipient: 
(1) dies; 
(2) moves out of state; 
(3) reaches 65 years of age; 
(4) receives creditable coverage; or 
(5) is no longer receiving treatment. 
§366.417. Information from Other Agencies. 
(a) Periodically, the Texas Health and Human Services Com­
mission (HHSC) and other state and federal agencies compare the in­
formation they have stored on computer files. 
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the recipient. 
§366.419. Requirement to Report Changes. 
(a) A recipient must report to the Texas Health and Human 
Services Commission (HHSC) if she: 
(1) moves out of state; 
(2) receives creditable coverage; or 
(3) is no longer receiving treatment. 
(b) If a recipient reports a change that affects the recipient’s 
eligibility, HHSC takes appropriate action to adjust or deny Medicaid 
and sends a written notice of action taken to the recipient. 
§366.421. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. CHILDREN’S MEDICAID 
1 TAC §§366.501, 366.503, 366.505, 366.507, 366.509, 
366.511, 366.513, 366.515, 366.517, 366.519, 366.521, 
366.523, 366.525, 366.527, 366.529, 366.531, 366.533, 
366.535, 366.537, 366.539, 366.541, 366.543, 366.545, 
366.547, 366.549, 366.551, 366.553 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.501. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria and par­
ticipation requirements for Children’s Medicaid. 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.503. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under Chil­
dren’s Medicaid who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Authorized representative--A person whom a budget 
group authorizes to apply for Medicaid benefits on behalf of a certi­
fied group but who is not included in the certified group. 
(3) Budget group--Members of a household whose needs, 
income, resources, and medical expenses are considered in determining 
eligibility for Medicaid. The budget group may include both members 
who are eligible for Medicaid and those who are not. 
(4) Caretaker--An adult who is present in the home, who 
supervises and cares for a dependent child, and who meets relationship 
requirements in §366.519(b) of this subchapter (relating to Relation­
ship and Domicile). 
(5) Certified group--Members of a budget group who are 
eligible for and receiving Medicaid. 
(6) CFR--Code of Federal Regulations. 
(7) Child--Any household member from birth through the 
month of the member’s 19th birthday unless the child is married or 
legally emancipated. 
(8) Continuous coverage--Uninterrupted eligibility for the 
extent of the certification period. 
(9) Countable income--The receipt of cash or its equiva­
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
(10) Disqualified member--A person who normally would 
be considered a participating member of a household but whose needs 
are not considered because the person failed to meet or comply with a 
program requirement. 
(11) Earned income--Compensation received from em­
ployment or job training, including military and flight pay, allowances 
for housing and food, and receipts from self-employment (but not 
receipts from ownership of property involving less than 20 hours of 
work per week, which are unearned income). 
(12) Eligible group--A category of people who are eligible 
for Children’s Medicaid. In other Medicaid programs, an eligible group 
may be called a coverage group. 
(13) Fair market value--The amount of money an item 
would bring if sold in the current local market. 
(14) Federal Poverty Income Limit (FPIL)--The household 
income guidelines issued annually and published in the Federal Regis­
ter by the U.S. Department of Health and Human Services. Percentages 
of these guidelines are used to determine income eligibility for Chil­
dren’s Medicaid and certain other public assistance programs. In other 
programs, the FPIL may be referred to as the Federal Poverty Level or 
the Federal Poverty Guidelines. 
(15) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(16) Newborn--A child from birth through 12 months of 
age. 
(17) Person acting responsibly--A person, other than a 
provider, who may apply for Medicaid on behalf of an individual 
who is incompetent or incapacitated if the person is determined by 
the Texas Health and Human Services Commission to be acting 
responsibly on behalf of the applicant. 
(18) Recipient--A person receiving Children’s Medicaid 
services, including a person who is renewing eligibility for Children’s 
Medicaid. 
(19) Resources--Cash (or its equivalent) and property that 
is convertible to cash (or its equivalent). Resources include: 
(A) cash from income that is not obligated in the month 
of receipt; and 
(B) lump sum payments that may be received intermit­
tently and no more often than once annually. 
(20) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
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(21) Temporary Assistance for Needy Families (TANF)--A 
program that provides temporary benefits (cash assistance) and work 
opportunities to families with needy dependent children, authorized un­
der Title IV of the Social Security Act. 
(22) Texas Health Steps--Federally mandated Medicaid 
services that provide medical and dental check-ups, diagnosis, and 
treatment to eligible clients from birth through age 20. Federally, this 
program is known as the Early Periodic Screening, Diagnostic, and 
Treatment (EPSDT) Program. 
(23) Unearned income--Income that is not earned income, 
including dividends and withdrawals from excluded resources. 
(24) U.S.C.--United States Code. 
§366.505. General Eligibility Requirements. 
To be eligible for Children’s Medicaid, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.507 of this subchapter (relating to Eligible Groups); 
(2) comply with the Texas Health and Human Services 
Commission’s initial and renewal application requirements in this 
subchapter; and 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.507. Eligible Groups. 
(a) To be eligible for Children’s Medicaid, an applicant must 
be: 
(1) a newborn with countable income equal to or less than 
185% of the Federal Poverty Income Limit (FPIL); 
(2) a child one to five years of age with countable income 
equal to or less than 133% of the FPIL; 
(3) a child six to 18 years of age with countable income 
equal to or less than 100% of the FPIL; 
(4) a newborn whose birth mother was a Texas Medicaid 
recipient when the child was born; 
(5) a child born while the child’s mother was incarcerated 
in a Texas criminal justice facility as provided by the Texas Human 
Resources Code §80.003; or 
(6) a child who would be eligible for the Temporary Assis­
tance for Needy Families Program, except for the applied income of 
the stepparent or grandparents with whom the child lives. 
(b) A parent or caretaker may choose to exclude other siblings 
from the Medicaid budget group. If a child is excluded, the child must 
remain excluded for all Medicaid programs. A parent or caretaker may 
not exclude a child from the parent or caretaker’s budget group. If a 
child is excluded from his or her siblings’ budget group, the parent or 
caretaker of the excluded child cannot receive Medicaid. 
§366.509. Application Requirements. 
(a) To apply for Children’s Medicaid benefits, an applicant, au­
thorized representative, or someone acting responsibly for the applicant 
(if the applicant is incompetent or incapacitated) must: 
(1) use the application prescribed by the Texas Health and 
Human Services Commission (HHSC) and complete it according to 
HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone, Internet request, or other means; 
(B) online, using the application process available over 
the Internet; 
(C) over the telephone, through the State’s toll-free tele­
phone number; or 
(D) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(b) If someone helps an applicant, authorized representative, 
or person acting responsibly for the applicant complete the application 
for assistance, the name of the person completing the form must appear 
as requested on the application. 
(c) If HHSC sends an applicant, authorized representative, or 
person acting responsibly a request for missing information or verifi ­
cation documents, or both, the applicant, authorized representative, or 
person acting responsibly must provide the requested information to 
HHSC by the due date given in the request, or eligibility may be de­
nied. 
§366.511. Application Processing. 
(a) The Texas Health and Human Services Commission 
(HHSC) allows any office of a state health and human services agency 
to accept an initial application. 
(b) HHSC contracts with third parties to accept applications 
from hospital districts (including state-owned teaching hospitals), fed­
erally qualified health centers, and county health departments. 
(c) HHSC may conduct a personal interview with an initial ap­
plicant if HHSC has received conflicting information related to house­
hold composition, income, or resources that affects eligibility and the 
information cannot be verified through other means. 
(d) HHSC reopens a denied initial application, so long as the 
household complies with the missed requirements within 60 days after 
the date the application was submitted. HHSC otherwise requires the 
household to file a new application. 
(e) HHSC reopens a denied renewal application, so long as the 
household complies with the missed requirements within 30 days after 
the last benefit month. HHSC otherwise requires the household to file 
a new application. 
(f) HHSC may reopen an application for three months prior 
coverage if: 
(1) within two years after the application was filed, the ap­
plicant requests that the application be reopened; and 
(2) a Medicaid eligibility determination was not previously 
made for the three-month prior period. 
§366.513. Citizenship. 
To be eligible for Children’s Medicaid, an applicant must be: 
(1) a citizen or national of the United States (U.S.); or 
(2) an alien who meets the definition of a qualified alien at 
8 U.S.C. §1641. 
§366.515. Social Security Number. 
An applicant must provide or apply for a social security number (SSN) 
(including children referred to the Children’s Health Insurance Pro­
gram (CHIP)), except the Texas Health and Human Services Commis­
sion (HHSC): 
(1) does not require an SSN for a newborn until the earlier 
of six months after birth or when HHSC reviews Medicaid eligibility; 
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(2) refers a Medicaid-eligible mother directly to the Social 
Security Administration to obtain an SSN for her newborn, if her new­
born was certified for Medicaid as a result of a notice from an autho­
rized medical provider (for example, a hospital or clinic); and 
(3) requests, but does not require, budget group members 
who are not eligible for Medicaid to provide or apply for an SSN. 
§366.517. Residence. 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.519. Relationship and Domicile. 
(a) An applicant or recipient must live in a home with a care­
taker who is present in the home and supervises and cares for the ap­
plicant or recipient. A home is a family setting maintained or being es­
tablished, as evidenced by continuation of responsibility for day-to-day 
care of the applicant or recipient. 
(b) A caretaker must be the applicant’s or recipient’s: 
(1) father or mother; 
(2) grandparent, to the degree of a "great, great, great" 
grandparent; 
(3) brother or sister; 
(4) uncle or aunt, to the degree of a "great, great" uncle or 
aunt; 
(5) first cousin; 
(6) nephew or niece, to the to the degree of a "great, great" 
nephew or niece; 
(7) stepfather or stepmother; 
(8) stepbrother or stepsister; or 
(9) first cousin once removed. 
(c) A recipient who is in the group described in §366.507(a)(6) 
of this subchapter (relating to Eligible Groups) (that is, a child who 
would be eligible for the Temporary Assistance for Needy Families 
Program, except for the applied income of the stepparent or grandpar­
ents with whom the child lives) must live or be expected to live with a 
legal parent. 
(d) An independent child in a certified group may live alone 
or with a person who is not a parent or relative. An independent child 
is a child who does not live with a parent and who: 
(1) is able to apply for Medicaid on his or her own behalf; 
or 
(2) is eligible for Medicaid because a responsible person 
who is not within the degree of relationship required for eligibility in 
subsection (b) of this section applies on the child’s behalf. 
§366.521. Child Support and Medical Support. 
If a household applying only for Children’s Medicaid volunteers to re­
ceive services provided by the Office of Attorney General of Texas 
(OAG), the Texas Health and Human Services Commission will col­
lect absent parent information and refer the child’s case to the OAG. 
§366.523. Resources. 
(a) Resource limits. A household meets the resources eligibil­
ity requirement if the household’s countable resources are at or below: 
(1) $3,000 for a household with a member who is aged or 
disabled and meets relationship requirements, even if the aged or dis­
abled member is not part of the Medicaid budget group; or 
(2) $2,000 for all other households. 
(b) Value of a nonliquid resource. The Texas Health and Hu­
man Services Commission (HHSC) considers the value of a nonliquid 
resource, except for a vehicle, to be its equity value. HHSC determines 
the equity value by subtracting any money owed on the resource and 
any reasonable cost associated with selling or transferring the resource 
from the fair market value. 
§366.525. Vehicles. 
(a) The Texas Health and Human Services Commission 
(HHSC) considers the value of a vehicle to be its fair market value. 
(b) HHSC exempts the value of the highest valued countable 
vehicle from countable resources. 
(c) HHSC exempts the value of a vehicle from countable re­
sources, if: 
(1) it is income producing; 
(2) it is used for a disabled household member; 
(3) its equity value is equal to or less than $1,500; 
(4) it is used for long distance travel for employment; 
(5) it is used as the household’s home; or 
(6) it is necessary to carry fuel or water anticipated to be 
the primary source of fuel or water for the household during the certi­
fication period. 
(d) HHSC exempts for each adult budget group member up to 
$4,650 of the value of any vehicle not exempt under subsection (b) of 
this section. HHSC exempts any other licensed vehicle a minor (under 
18 years of age) drives to work, training, school, or to seek employment 
if the fair market value (FMV) is less than $4,650. HHSC counts the 
FMV in excess of $4,650 as a resource. 
§366.527. Exempt Resources. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following from countable resources: 
(1) funds in a retirement account (even if accessible, so 
long as the funds remain in the account); 
(2) balances in the Texas Guaranteed Tuition Plan (for­
merly called the Texas Tomorrow Fund) even if accessible, so long as 
the funds remain in the account; 
(3) crime victim’s compensation payments; 
(4) earned income tax credit (EIC) payments to applicants 
the month of receipt and the following month, and to recipients the 
month of receipt and the following 11 months, unless there is a break in 
certification of more than 30 days, in which case any remaining portion 
of the EIC payment is counted as a resource; 
(5) payments or allowances made under any federal law for 
the purpose of energy assistance; 
(6) federal disaster payments and comparable disaster as­
sistance provided by states, local governments, and disaster assistance 
organizations if the household is subject to legal penalties if the funds 
are not used as intended; 
(7) transitional living allowances; 
(8) any resource federal law excludes; 
(9) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(10) the cash value of life insurance policies; 
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(11) an amount up to $7,500 per person of prepaid burial 
insurance (or of a prepaid funeral plan); 
(12) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(13) personal possessions HHSC determines are essential 
for daily living, such as clothing, jewelry, furniture, livestock, and farm 
equipment; 
(14) burial plots; 
(15) the homestead and surrounding real property, includ­
ing: 
(A) any structure, including a houseboat or a motor 
home, the household uses as its primary residence; 
(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned 
by others; and 
(C) the homestead if it is temporarily unoccupied due 
to employment, training for future employment, illness, casualty, or 
natural disaster, as long as the household intends to return; 
(16) income-producing property (any real or personal 
property that generates income) that: 
(A) is essential to a household member’s employment 
or self-employment (such as tools of a trade, farm machinery, stock, 
and inventory), including: 
(i) during temporary periods of unemployment if the 
household member expects to return to work; and 
(ii) for farmers or fishers, the value of the land or 
equipment for one year after the date the self-employment ceases; 
(B) annually produces income consistent with a fair 
market value comparable in the community (as determined by HHSC 
through sources such as local realtors, tax assessors, and the Small 
Business Administration), even if used only on a seasonal basis such 
as rental property; or 
(C) is that portion of the property that is necessary for 
the maintenance or use of a vehicle exempted as income-producing or 
as necessary for transporting a physically disabled household member; 
(17) real property HHSC determines the household is mak­
ing a good faith effort to sell; 
(18) resources HHSC determines are not accessible to the 
household; 
(19) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period the payment is in­
tended to cover); 
(20) equity value of resources that are not legally available 
(inaccessible) to the household; 
(21) a nonliquid resource if its equity is less than or equal 
to $1,500; 
(22) a One-Time Temporary Assistance for Needy Fami­
lies (OTTANF) payment for the month of receipt and any remaining 
OTTANF benefits the month after receipt; 
(23) a TANF One-Time Grandparent payment; 
(24) reimbursements earmarked and used for replacing or 
repairing an exempt resource; 
(25) for a household containing a sponsored alien, the re­
sources of a sponsor and the sponsor’s spouse to the extent allowed by 
federal law; 
(26) resources of residents in shelters for battered women 
and children if: 
(A) resources are jointly owned by the household in the 
shelter and members of the former household; and 
(B) shelter resident’s access to the value of the resource 
depends on the agreement of a joint owner who still lives in the resi­
dent’s former household; 
(27) resources of a recipient of Supplemental Security In­
come living in the home; and 
(28) liquid resources resulting from the earnings of a certi­
fied child who is attending school full time, or less than full time and 
employed less than 30 hours per week. 
§366.529. Income Limits. 
To be eligible for Children’s Medicaid, an applicant or recipient must 
meet the applicable income requirements established in §366.507 of 
this subchapter (relating to Eligible Groups). 
§366.531. Determining Whose Income Counts. 
(a) To determine income eligibility for Children’s Medicaid, 
the Texas Health and Human Services Commission (HHSC) counts the 
income of: 
(1) the members of the budget group; 
(2) each parent of a child in the certified group who lives 
in the household; 
(3) each sibling, if included in the budget group, of a de­
pendent child in the certified group who lives in the household; 
(4) stepparents living with the certified group; 
(5) in the case of an unmarried minor parent recipient, par­
ents of the minor who live with the minor; and 
(6) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
(b) A child’s needs, income, and resources may be excluded 
when determining eligibility of the child’s siblings if the caretaker 
chooses not to apply for Medicaid for the excluded child. 
(c) A newborn whose birth mother was a Texas Medicaid re­
cipient when the child was born is not required to meet income eligi­
bility requirements. 
(d) HHSC does not count the applied income of stepparents or 
grandparents with whom the child lives if the income resulted in the 
denial of eligibility for Temporary Assistance for Needy Families. 
§366.533. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income for each employed person whose needs are included in 
the budget group or certified group or who is a disqualified member; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for the 
actual costs of unreimbursed payments if the person incurs an expense 
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for the care of a child or incapacitated adult (even when the child or 
incapacitated adult is not included in the certified group) or transporta­
tion of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments made by a member of the bud­
get group; and 
(6) up to $75 per month in regular child support payments 
per household, except HHSC counts all child support payments a 
household received if HHSC determines the household has violated 
an agreement to assign child support to the State. 
§366.535. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi
ents; 
(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli
­
­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period that the payment is 
intended to cover); 
(31) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding that the money will be repaid, and the applicant 
or recipient reasonably explains to HHSC how the money will be re­
paid; and 
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(32) crime victim’s compensation payments. 
§366.537. Third-party Resources. 
Medicaid is considered the payor of last resort for a person’s medical 
expenses. As a condition of eligibility, in accordance with 42 CFR 
§§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un­
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
§366.539. Medicaid Eligibility Effective Date. 
The Texas Health and Human Services Commission (HHSC) deter­
mines the Medicaid eligibility effective date for an applicant as fol­
lows: 
(1) Medicaid coverage begins on the earliest day of the ap­
plication month on which the applicant meets all eligibility criteria. 
(2) Retroactive coverage may begin as early as three 
months before the application month, except that a newborn’s coverage 
begins no earlier than the child’s date of birth. 
(3) A recipient is continuously eligible for Medicaid 
through the certification period or through the month of the recipient’s 
19th birthday, whichever is earlier. A recipient who is a newborn has 
continuous eligibility through the month of his or her first birthday. 
If the household is eligible in the application or process month, the 
child is eligible for continuous coverage beginning the first month the 
household meets the eligibility criteria. 
§366.541. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.543. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.545. Eligibility Renewal. 
(a) A recipient who returns a completed renewal application 
and all necessary documentation will continue to receive Medicaid cov­
erage, if eligible. 
(b) The Texas Health and Human Services Commission does 
not review or change the Medicaid eligibility of a child under 19 years 
of age whose coverage began on or after January 1, 2002, regardless of 
changes in resources or income, until the earlier of: 
(1) the child’s recertification date; or 
(2) the child’s 19th birthday. 
§366.547. Comprehensive Health Care Requirements. 
(a) A parent or guardian of an applicant must: 
(1) attend a health care orientation; 
(2) accompany the child on a visit to a health care provider; 
or 
(3) meet with a Texas Health and Human Services Com­
mission (HHSC) representative to discuss the child’s eligibility and, as 
appropriate, receive counseling on the child’s need for comprehensive 
health care. 
(b) The parent or guardian of a recipient who is eligible for 
Texas Health Steps must: 
(1) comply with the Texas Health Steps regimen of health 
care requirements, as required by the Texas Department of State Health 
Services in 25 TAC Chapter 33 (relating to Early and Periodic Screen­
ing, Diagnosis, and Treatment); or 
(2) meet with an HHSC representative to discuss the child’s 
eligibility and, as appropriate, receive counseling on the child’s need 
for comprehensive health care. 
§366.549. Information from Other Agencies. 
(a) Periodically, the Texas Health and Human Services Com
mission (HHSC) and other state and federal agencies compare the in
formation they have stored on computer files. 
­
­
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the recipient. 
§366.551. Requirement to Report Changes. 
(a) A recipient must report: 
(1) a change of address; 
(2) if a certified child leaves the home, is institutionalized, 
or dies; and 
(3) the addition of a child to the household, if the household 
wants Medicaid for the child. 
(b) If a recipient reports a change described in subsection (a) of 
this section, the Texas Health and Human Services Commission takes 
appropriate action to adjust or deny Medicaid and sends a written notice 
of action taken to the recipient. A change not described in subsection 
(a) of this section is documented and handled at the next review. 
§366.553. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905108 
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Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.601. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria for the 
Medicaid for Transitioning Foster Care Youth Program, which provides 
medical assistance to eligible youths who leave foster care and transi­
tion into the community. 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.603. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under the Med­
icaid for Transitioning Foster Care Youth Program (MTFCY) who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Authorized representative--A person whom a budget 
group           
fied group but who is not included in the certified group. 
(3) CFR--Code of Federal Regulations. 
(4) Child--Any household member under 19 years of age. 
(5) Countable income--The receipt of cash or its equiva
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
authorizes to apply for Medicaid benefits on behalf of a certi­
­
(6) Earned income--Compensation received from employ­
ment or job training, including military and flight pay, allowances for 
housing and food, and receipts from self-employment (but not receipts 
from ownership of property involving less than 20 hours of work per 
week, which are unearned income). 
(7) Eligible group--A category of people who are eligible 
for MTFCY. In other Medicaid programs, an eligible group may be 
called a coverage group. 
(8) Fair market value--The amount of money an item 
would bring if sold in the current local market. 
(9) Federal Poverty Income Limit (FPIL)--The household 
income guidelines issued annually and published in the Federal Reg­
ister by the U.S. Department of Health and Human Services. Percent­
ages of these guidelines are used to determine income eligibility for 
MTFCY and certain other public assistance programs. In other pro­
grams, the FPIL may be referred to as the Federal Poverty Level or the 
Federal Poverty Guidelines. 
(10) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(11) Person acting responsibly--A person, other than a 
provider, who may apply for Medicaid on behalf of an individual who 
is incompetent or incapacitated if the person is determined by the 
Texas Health and Human Services Commission (HHSC) to be acting 
responsibly on behalf of the applicant. 
(12) Recipient--A person receiving MTFCY services, in­
cluding a person who is renewing eligibility for MTFCY. 
(13) Resources--Cash (or its equivalent) and property that 
is convertible to cash (or its equivalent). Resources include: 
(A) cash from income that is not obligated in the month 
of receipt; and 
(B) lump sum payments that may be received intermit­
tently and no more often than once annually. 
(14) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
(15) Texas Works Handbook--An HHSC manual con­
taining policies and procedures used to determine eligibility for 
SNAP food benefits, TANF, and Medicaid programs for children 
and families. The Texas Works Handbook is found on the Internet at 
www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks. 
(16) Unearned income--Payments received without 
performing work-related activities, including benefits from other 
programs. 
(17) U.S.C.--United States Code. 
§366.605. Program Administration. 
The Texas Health and Human Services Commission administers the 
Medicaid for Transitioning Foster Care Youth Program in cooperation 
with the Texas Department of Family and Protective Services. 
§366.607. Legal Basis. 
The Medicaid for Transitioning Foster Care Youth Program finds its 
legal authority in the following statutes: 
(1) 42 U.S.C. §1396d(w); 
(2) 42 U.S.C. §1396a(10)(A)(ii)(XVII); 
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(3) the Texas Human Resources Code, §32.0247; and 
(4) the Foster Care Independence Act of 1999 (42 U.S.C. 
§677). 
§366.609. General Eligibility Requirements. 
To be eligible for the Medicaid for Transitioning Foster Care Youth 
Program, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.611 of this subchapter (relating to Eligible Group); 
(2) comply with the Texas Health and Human Services 
Commission’s initial and renewal application requirements in this 
subchapter; and 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.611. Eligible Group. 
To be eligible for the Medicaid for Transitioning Foster Care Youth 
Program, an applicant must: 
(1) be in foster care when he or she leaves conservatorship 
of a State; 
(2) be 18 - 20 years of age (coverage continues through the 
month of his or her 21st birthday); and 
(3) not be covered by a health benefits plan offering ade­
quate benefits, as the Texas Health and Human Services Commission 
defines adequate benefits. 
§366.613. Application Requirements. 
(a) Except for an applicant described in subsection (b) or (c) 
of this section, the Texas Department of Family and Protective Ser­
vices certifies that an applicant’s income and resources meet eligibility 
requirements and notifies the Texas Health and Human Services Com­
mission (HHSC) to authorize Medicaid coverage. 
(b) An applicant who, on his or her 18th birthday, was in foster 
care under the responsibility of a State other than Texas applies for 
Medicaid for Transitioning Foster Care Youth (MTFCY) as described 
in subsections (d) - (f) of this section. 
(c) An applicant who previously received MTFCY benefits, 
and desires to reapply for MTFCY, reapplies for MTFCY as described 
in subsections (d) - (f) of this section. 
(d) For an applicant described in subsection (b) or (c) of this 
section, the applicant, authorized representative, or someone acting re­
sponsibly for the applicant (if the applicant is incompetent or incapac­
itated) must: 
(1) use the application for assistance prescribed by HHSC 
and complete it according to HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone or other means; 
(B) over the telephone, through the State’s toll-free tele­
phone number; or 
(C) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(e) If someone helps an applicant, authorized representative, 
or person acting responsibly for the applicant complete the application 
for assistance, the name of the person completing the form must appear 
as requested on the application. 
(f) If HHSC sends an applicant, authorized representative, or 
person acting responsibly a request for missing information or verifi ­
cation documents, or both, the applicant, authorized representative, or 
person acting responsibly must provide the requested information to 
HHSC by the due date given in the request, or eligibility may be de­
nied. 
§366.615. Application Processing. 
(a) The Texas Health and Human Services Commission 
(HHSC) processes Medicaid for Transitioning Foster Care Youth 
applications by mail or telephone. 
(b) HHSC reopens a denied initial application, so long as the 
applicant complies with the missed requirements within 60 days after 
the date the application was submitted. HHSC otherwise requires the 
applicant to file a new application. 
(c) HHSC reopens a denied renewal application, so long as the 
recipient complies with the missed requirements within 30 days after 
the last benefit month. HHSC otherwise requires the recipient to file a 
new application. 
(d) HHSC reopens an application for three months prior cov­
erage if: 
(1) within two years after the application was filed, the ap­
plicant requests that the application be reopened; and 
(2) a Medicaid eligibility determination was not previously 
made for the prior three-month period. 
§366.617. Citizenship. 
To be eligible for Medicaid for Transitioning Foster Care Youth, an 
applicant must be: 
(1) a citizen or national of the United States (U.S.); 
(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
(3) an alien who legally entered the U.S. on or after August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated the same as an alien who entered and remained in the U.S. with 
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
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(E) the alien meets the 40 qualifying quarters require­
ments in the Texas Works Handbook, Item A-354, Verifying 40 "Qual­
ifying Quarters," and five years have passed since the alien’s legal date 
of entry; or 
(4) an alien child 18 years of age or under who meets the 
definition of a qualified alien at 8 U.S.C. §1641(b). 
§366.619. Social Security Number. 
An applicant must provide or apply for a social security number (SSN) 
(including children referred to the Children’s Health Insurance Pro­
gram (CHIP)), except that the Texas Health and Human Services Com­
mission (HHSC): 
(1) does not require an SSN for a newborn until the earlier 
of six months after birth or when HHSC reviews Medicaid eligibility; 
(2) refers a Medicaid-eligible mother directly to the Social 
Security Administration to obtain an SSN for her newborn, if her new­
born was certified for Medicaid as a result of a notice from an autho­
rized medical provider (for example, a hospital or clinic); and 
(3) requests, but does not require, budget group members 
who are not eligible for Medicaid to provide or apply for an SSN. 
§366.621. Residence. 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.623. Resources. 
(a) Resource limit. An applicant must have countable re­
sources at or below $10,000. 
(b) Value of a nonliquid resource. The Texas Health and Hu­
man Services Commission (HHSC) considers the value of a nonliquid 
resource, except for a vehicle, to be its equity value. HHSC determines 
the equity value by subtracting any money owed on the resource and 
any reasonable cost associated with selling or transferring the resource 
from the fair market value. 
(c) Consequence of transferring resources. An applicant, if 
otherwise eligible, is not denied Medicaid for Transitioning Foster Care 
Youth because the applicant transferred resources to qualify for assis­
tance. 
§366.625. Vehicles. 
(a) The Texas Health and Human Services Commission 
(HHSC) considers the value of a vehicle to be its fair market value. 
(b) HHSC exempts the value of the highest valued countable 
vehicle from countable resources. 
(c) HHSC exempts the value of a vehicle from countable re­
sources, if: 
(1) it is income producing; 
(2) it is used for a disabled household member; 
(3) its equity value is equal to or less than $1,500; 
(4) it is used for long distance travel for employment; 
(5) it is used as the household’s home; or 
(6) it is necessary to carry fuel or water anticipated to be 
the primary source of fuel or water for the household during the certi­
fication period. 
(d) HHSC exempts up to $4,650 of the value of any vehicle 
not exempt under subsection (b) of this section. HHSC exempts any 
other licensed vehicle a minor (under 18 years of age) drives to work, 
training, school, or to seek employment if the fair market value (FMV) 
is less than $4,650. HHSC counts the FMV in excess of $4,650 as a 
resource. 
§366.627. Exempt Resources. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following from countable resources: 
(1) funds in a retirement account (even if accessible, so 
long as the funds remain in the account); 
(2) balances in the Texas Guaranteed Tuition Plan (for­
merly called the Texas Tomorrow Fund) even if accessible, so long as 
the funds remain in the account; 
(3) crime victim’s compensation payments; 
(4) earned income tax credit (EIC) payments to applicants 
the month of receipt and the following month, and to recipients the 
month of receipt and the following 11 months, unless there is a break in 
certification of more than 30 days, in which case any remaining portion 
of the EIC payment is counted as a resource; 
(5) payments or allowances made under any federal law for 
the purpose of energy assistance; 
(6) federal disaster payments and comparable disaster as­
sistance provided by states, local governments, and disaster assistance 
organizations if the household is subject to legal penalties if the funds 
are not used as intended; 
(7) transitional living allowances; 
(8) any resource federal law excludes; 
(9) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(10) the cash value of life insurance policies; 
(11) an amount up to $7,500 per person of prepaid burial 
insurance (or of a prepaid funeral plan); 
(12) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(13) personal possessions HHSC determines are essential 
for daily living, such as clothing, jewelry, furniture, livestock, and farm 
equipment; 
(14) burial plots; 
(15) the homestead and surrounding real property, includ­
ing: 
(A) any structure, including a houseboat or a motor 
home, the household uses as its primary residence; 
(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned 
by others; and 
(C) the homestead if it is temporarily unoccupied due 
to employment, training for future employment, illness, casualty, or 
natural disaster, as long as the household intends to return; 
(16) income-producing property (any real or personal 
property that generates income) that: 
(A) is essential to a household member’s employment 
or self-employment (such as tools of a trade, farm machinery, stock, 
and inventory), including: 
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(i) during temporary periods of unemployment if the 
household member expects to return to work; and 
(ii) for farmers or fishers, the value of the land or 
equipment for one year after the date the self-employment ceases; 
(B) annually produces income consistent with a fair 
market value comparable in the community (as determined by HHSC 
through sources such as local realtors, tax assessors, and the Small 
Business Administration), even if used only on a seasonal basis such 
as rental property; or 
(C) is that portion of the property that is necessary for 
the maintenance or use of a vehicle exempted as income-producing or 
as necessary for transporting a physically disabled household member; 
(17) real property HHSC determines the household is mak­
ing a good faith effort to sell; 
(18) resources HHSC determines are not accessible to the 
household; 
(19) any financial benefit used for the purpose of educa­
tional or vocational training, such as scholarships, student loans, or 
grants; 
(20) equity value of resources that are not legally available 
(inaccessible) to the household; 
(21) a nonliquid resource if its equity is less than or equal 
to $1,500; 
(22) a One-Time Temporary Assistance for Needy Fami­
lies (OTTANF) payment for the month of receipt and any remaining 
OTTANF benefits the month after receipt; 
(23) a TANF One-Time Grandparent payment; 
(24) reimbursements earmarked and used for replacing or 
repairing an exempt resource; 
(25) for a household containing a sponsored alien, the re­
sources of a sponsor and the sponsor’s spouse to the extent allowed by 
federal law; 
(26) resources of residents in shelters for battered women 
and children if: 
(A) resources are jointly owned by the household in the 
shelter and members of the former household; and 
(B) shelter resident’s access to the value of the resource 
depends on the agreement of a joint owner who still lives in the resi­
dent’s former household; 
(27) resources of a recipient of Supplemental Security In­
come living in the home; 
(28) liquid resources resulting from the earnings of a certi­
fied child who is attending school full time, or less than full time and 
employed less than 30 hours per week; 
(29) any grants or subsidies obtained as a result of the Fos­
ter Care Independence Act of 1999 (42 United States Code §677); and 
(30) any financial benefit used for the purpose of housing. 
§366.629. Income Limits. 
To be eligible for the Medicaid for Transitioning Foster Care Youth 
Program, an applicant or recipient must have countable income that is 
equal to or less than 400% of the Federal Poverty Income Limit. 
§366.631. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for 
the actual costs of unreimbursed payments if the applicant incurs an 
expense for the care of a child or incapacitated adult (even when the 
child or incapacitated adult is not included in the certified group) or 
transportation of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments; and 
(6) up to $75 per month in regular child support disregard 
payments received. 
§366.633. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
34 TexReg 8126 November 20, 2009 Texas Register 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi­
ents; 
(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) any financial benefit used for the purpose of educa­
tional or vocational training, such as scholarships, student loans, or 
grants, is excluded from income; 
(31) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding that the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(32) any financial benefit used for the purpose of housing; 
and 
(33) crime victim’s compensation payments. 
§366.635. Medicaid Eligibility Effective Dates. 
(a) Medicaid eligibility begins the first month the person meets 
all eligibility criteria as long as the person is not eligible for or receiving 
other Medicaid coverage. 
(b) A person eligible for Medicaid for Transitioning Foster 
Care Youth is also eligible for retroactive coverage. 
§366.637. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.639. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.641. Eligibility Renewal. 
At 12 months, the Texas Health and Human Services Commission de­
termines if the recipient is still eligible to receive ongoing Medicaid 
coverage. 
§366.643. Information from Other Agencies. 
(a) Periodically, the Texas Health and Human Services Com­
mission (HHSC) and other state and federal agencies compare the in­
formation they have stored on computer files. 
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the recipient. 
§366.645. Requirement to Report Changes. 
(a) A recipient must report: 
(1) a change of address; and 
(2) the start of adequate health coverage. 
(b) If a recipient reports a change described in subsection (a) of 
this section, the Texas Health and Human Services Commission takes 
appropriate action to adjust or deny Medicaid and sends a written notice 
of action taken to the recipient. A change not described in subsection 
(a) of this section is documented and handled at the next review. 
§366.647. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
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are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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ASSISTANCE 
1 TAC §§366.701, 366.703, 366.705, 366.707, 366.709, 
366.711, 366.713, 366.715, 366.717, 366.719, 366.721, 
366.723, 366.725, 366.727, 366.729, 366.731, 366.733, 
366.735, 366.737, 366.739, 366.741, 366.743, 366.745, 
366.747, 366.749, 366.751, 366.753, 366.755, 366.757, 
366.759, 366.761 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.701. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria and par­
ticipation requirements for TANF-level medical assistance, which pro­
vides Medicaid coverage to households eligible for Temporary Assis­
tance for Needy Families (TANF). 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.703. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under TANF-
level medical assistance who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Authorized representative--A person whom a budget 
group authorizes to apply for Medicaid benefits on behalf of a certi­
fied group but who is not included in the certified group. 
(3) Budget group--Members of a household whose needs, 
income, resources, and medical expenses are considered in determining 
eligibility for Medicaid. The budget group may include both members 
who are eligible for Medicaid and those who are not. 
(4) Budgetary needs--The full basic needs amount, as de­
fined by the Texas Health and Human Services Commission, that is 
necessary for a family to obtain food, clothing, housing, utilities, and 
incidentals such as telephone, laundry, and recreation. 
(5) Caretaker--A person who cares for a dependent child, 
who meets relationship requirements in §366.719(c) of this subchapter 
(relating to Relationship and Domicile), whom the Texas Health and 
Human Services Commission includes in the certified group, and who 
ordinarily receives and manages benefits for the certified group. 
(6) Certified group--Members of a budget group who are 
eligible for and receiving Medicaid. 
(7) CFR--Code of Federal Regulations. 
(8) Child--Any household member from birth through the 
month of the member’s 19th birthday unless the child is married or 
legally emancipated. 
(9) Countable income--The receipt of cash or its equiva­
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
(10) Disqualified member--A person who normally would 
be considered a participating member of a household but whose needs 
are not considered because the person failed to meet or comply with a 
program requirement. 
(11) Earned income--Compensation received from em­
ployment or job training, including military and flight pay, allowances 
for housing and food, and receipts from self-employment (but not 
receipts from ownership of property involving less than 20 hours of 
work per week, which are unearned income). 
(12) Eligible group--A category of people who are eligible 
for TANF-level medical assistance. In other Medicaid programs, an 
eligible group may be called a coverage group. 
(13) Fair market value--The amount of money an item 
would bring if sold in the current local market. 
(14) Federal Poverty Income Limit (FPIL)--The household 
income guidelines issued annually and published in the Federal Regis­
ter by the U.S. Department of Health and Human Services. Percentages 
of these guidelines are used to determine income eligibility for certain 
public assistance programs. In other programs, the FPIL may be re­
ferred to as the Federal Poverty Level or the Federal Poverty Guide­
lines. 
(15) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
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(16) Person acting responsibly--A person, other than a 
provider, who may apply for Medicaid on behalf of an individual who 
is incompetent or incapacitated if the person is determined by the 
Texas Health and Human Services Commission (HHSC) to be acting 
responsibly on behalf of the applicant. 
(17) Recipient--A person receiving TANF-level medi­
cal assistance, including a person who is renewing eligibility for 
TANF-level medical assistance. 
(18) Resources--Cash (or its equivalent) and property that 
is convertible to cash (or its equivalent). Resources include: 
(A) cash from income that is not obligated in the month 
of receipt; and 
(B) lump sum payments that may be received intermit­
tently and no more often than once annually. 
(19) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
(20) Review--Evaluative interview that must take place be­
fore a recipient receives his or her seventh month of TANF-level med­
ical assistance. 
(21) TANF--Temporary Assistance for Needy Families. A 
program that provides temporary benefits (cash assistance) and work 
opportunities to families with needy dependent children, authorized un­
der Title IV of the Social Security Act. 
(22) Texas Works Handbook--An HHSC manual con­
taining policies and procedures used to determine eligibility for 
SNAP food benefits, TANF, and Medicaid programs for children 
and families. The Texas Works Handbook is found on the Internet at 
www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks. 
(23) Unearned income--Income that is not earned income, 
including dividends and withdrawals from excluded resources. 
(24) U.S.C.--United States Code. 
§366.705. General Eligibility Requirements. 
To be eligible for TANF-level medical assistance, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.707 of this subchapter (relating to Eligible Group); 
(2) comply with the Texas Health and Human Services 
Commission’s initial and renewal application requirements in this 
subchapter; and 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.707. Eligible Group. 
(a) Households eligible for Temporary Assistance for Needy 
Families benefits also qualify for medical assistance under Medicaid, 
as provided by §1931 of the Social Security Act (42 U.S.C. §1396u-1). 
(b) To be eligible for TANF-level medical assistance, a person 
must be a caretaker or second parent of a dependent child under 19 
years of age who: 
(1) meets TANF eligibility criteria; and 
(2) receives Medicaid. 
(c) The caretaker or second parent is ineligible if the dependent 
child receives benefits under the Children’s Health Insurance Program. 
§366.709. Application Requirements. 
(a) To receive TANF-level medical assistance, an applicant, 
authorized representative, or someone acting responsibly for the appli­
cant (if the applicant is incompetent or incapacitated) must: 
(1) use the application prescribed by the Texas Health and 
Human Services Commission (HHSC) and complete it according to 
HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone, Internet request, or other means; 
(B) online, using the application process available over 
the Internet; 
(C) over the telephone, through the State’s toll-free tele­
phone number; or 
(D) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(b) If someone helps an applicant, authorized representative, 
or person acting responsibly for the applicant complete the application 
for assistance, the name of the person completing the form must appear 
as requested on the application. 
(c) If HHSC sends an applicant, authorized representative, or 
person acting responsibly a request for missing information or verifi ­
cation documents, or both, the applicant, authorized representative, or 
person acting responsibly must provide the requested information to 
HHSC by the due date given in the request, or eligibility may be de­
nied. 
§366.711. Application Processing. 
(a) The Texas Health and Human Services Commission 
(HHSC) allows any office of a state health and human services agency 
to accept an initial application. 
(b) HHSC contracts with third parties to accept applications 
from hospital districts (including state-owned teaching hospitals), fed
erally qualified health centers, and county health departments. 
(c) HHSC requires a personal interview with an initial appli
cant, unless the only applicant is a child. 
(d) HHSC reopens a denied initial application, so long as the 
household complies with the missed requirements within 60 days after 
the date the application was submitted. HHSC otherwise requires the 
household to file a new application. 
(e) HHSC reopens a denied review application, so long as the 
household complies with the missed requirements within 30 days after 
the last benefit month. HHSC otherwise requires the household to file 
a new application. 
(f) HHSC may reopen an application for three months prior 
coverage if: 
(1) within two years after the application was filed, the ap
plicant requests that the application be reopened; and 
(2) a Medicaid eligibility determination was not previously 
made for the three-month prior period. 
§366.713. Citizenship. 
To be eligible for TANF-level medical assistance, an applicant must be: 
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(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
(3) an alien who legally entered the U.S. on or after August 
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated the same as an alien who entered and remained in the U.S. with 
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
(E) the alien meets the 40 qualifying quarters require­
ments in the Texas Works Handbook, Item A-354, Verifying 40 "Qual­
ifying Quarters," and five years have passed since the alien’s legal date 
of entry; or 
(4) an alien child 18 years of age or under who meets the 
definition of a qualified alien at 8 U.S.C. §1641(b). 
§366.715. Social Security Number. 
An applicant must provide or apply for a social security number (SSN) 
before certification. If the household cannot provide proof of an appli­
cation for an SSN, a newborn may receive benefits with the household 
for the later of: 
(1) six months after birth; or 
(2) the next recertification or complete review. 
§366.717. Residence. 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.719. Relationship and Domicile. 
(a) To be eligible for TANF-level medical assistance: 
(1) a caretaker must live in a home with and care for a child 
for which the caretaker has the required degree of relationship as de­
scribed in subsection (c) of this section; and 
(2) a child must live in a home with a relative who is within 
the required degree of relationship as described in subsection (c) of this 
section. 
(b) A home is a family setting maintained or being established, 
as evidenced by continuation of responsibility for day-to-day care of a 
child. 
(c) A person meets the relationship requirement, if the person 
is by law, marriage, or adoption a child’s: 
(1) father or mother; 
(2) grandparent, to the degree of a "great, great, great" 
grandparent; 
(3) brother or sister; 
(4) uncle or aunt, to the degree of a "great, great" uncle or 
aunt; 
(5) first cousin; 
(6) nephew or niece, to the to the degree of a "great, great" 
nephew or niece; 
(7) stepfather or stepmother; 
(8) stepbrother or stepsister; or 
(9) first cousin once removed. 
§366.721. Medical Support. 
As a condition of eligibility, a recipient must comply with medical sup­
port requirements, as provided by §1912(a)(1) of the Social Security 
Act, (42 U.S.C. §1396k(a)(1)). 
§366.723. Resources. 
(a) Resource limits. A household meets the resources eligibil­
ity requirement if the household’s countable resources are at or below: 
(1) $3,000 for a household with a member who is aged or 
disabled and meets relationship requirements, even if the aged or dis­
abled member is not part of the Medicaid budget group; or 
(2) $2,000 for all other households. 
(b) Value of a nonliquid resource. The Texas Health and Hu­
man Services Commission (HHSC) considers the value of a nonliquid 
resource, except for a vehicle, to be its equity value. HHSC determines 
the equity value by subtracting any money owed on the resource and 
any reasonable cost associated with selling or transferring the resource 
from the fair market value. 
(c) Consequence of transferring resources. An applicant, if 
otherwise eligible, is not denied TANF-level medical assistance be­
cause the applicant transferred resources to qualify for assistance. 
§366.725. Determining Whose Resources Count. 
To determine resource eligibility for TANF-level medical assistance, 
the Texas Health and Human Services Commission (HHSC) counts the 
resources of: 
(1) the members of the certified group; 
(2) disqualified persons; 
(3) a stepparent: 
(A) in full, if the stepparent is in the certified group; and 
(B) only the legal parent’s half of a jointly owned re­
source, if the stepparent is not in the certified group; and 
(4) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
§366.727. Vehicles. 
(a) The Texas Health and Human Services Commission 
(HHSC) considers the value of a vehicle to be its fair market value 
(FMV). 
(b) HHSC exempts the value of a vehicle from countable re­
sources, if: 
(1) it is income producing; or 
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(2) it is used for a disabled household member. 
(c) For a household with one certified parent, HHSC exempts 
up to $4,650 of the FMV of each vehicle not exempt under subsection 
(b) of this section, and counts the FMV in excess of $4,650 as a re­
source. 
(d) For a household with two certified parents, HHSC: 
(1) exempts up to $15,000 of the FMV of one vehicle 
owned by a member of the household not exempt under subsection (b) 
of this section, and counts the FMV in excess of $15,000 as a resource; 
and 
(2) exempts up to $4,650 of the FMV of all other vehicles 
not exempt under subsection (b) of this section, and counts the FMV 
in excess of $4,650 as a resource. 
§366.729. Exempt Resources. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following from countable resources: 
(1) funds in a retirement account (even if accessible, so 
long as the funds remain in the account); 
(2) balances in the Texas Guaranteed Tuition Plan (for­
merly called the Texas Tomorrow Fund) even if accessible, so long as 
the funds remain in the account; 
(3) crime victim’s compensation payments; 
(4) earned income tax credit (EIC) payments to applicants 
the month of receipt and the following month, and to recipients the 
month of receipt and the following 11 months, unless there is a break in 
certification of more than 30 days, in which case any remaining portion 
of the EIC payment is counted as a resource; 
(5) payments or allowances made under any federal law for 
the purpose of energy assistance; 
(6) federal disaster payments and comparable disaster as­
sistance provided by states, local governments, and disaster assistance 
organizations if the household is subject to legal penalties if the funds 
are not used as intended; 
(7) transitional living allowances; 
(8) any resource federal law excludes; 
(9) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(10) the cash value of life insurance policies; 
(11) an amount up to $7,500 per person of prepaid burial 
insurance (or of a prepaid funeral plan); 
(12) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(13) personal possessions HHSC determines are essential 
for daily living, such as clothing, jewelry, furniture, livestock, and farm 
equipment; 
(14) burial plots; 
(15) the homestead and surrounding real property, includ­
ing: 
(A) any structure, including a houseboat or a motor 
home, the household uses as its primary residence; 
(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned 
by others; and 
(C) the homestead if it is temporarily unoccupied due 
to employment, training for future employment, illness, casualty, or 
natural disaster, as long as the household intends to return; 
(16) business property (any real or personal property that 
generates income) that: 
(A) is essential to a household member’s employment 
or self-employment (such as tools of a trade, farm machinery, stock, 
and inventory), including: 
(i) during temporary periods of unemployment if the 
household member expects to return to work; and 
(ii) for farmers or fishers, the value of the land or 
equipment for one year after the date the self-employment ceases; 
(B) annually produces income consistent with a fair 
market value comparable in the community (as determined by HHSC 
through sources such as local realtors, tax assessors, and the Small 
Business Administration), even if used only on a seasonal basis such 
as rental property; or 
(C) is that portion of the property that is necessary for 
the maintenance or use of a vehicle exempted as income-producing or 
as necessary for transporting a physically disabled household member; 
(17) real property if the household is making a good faith 
effort to sell it; 
(18) resources HHSC determines are not accessible to the 
household; 
(19) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period the payment is in­
tended to cover); 
(20) equity value of resources that are not legally available 
(inaccessible) to the household; 
(21) a nonliquid resource if its equity is less than or equal 
to $1,500; 
(22) a One-Time Temporary Assistance for Needy Fami­
lies (OTTANF) payment for the month of receipt and any remaining 
OTTANF benefits the month after receipt; 
(23) a TANF One-Time Grandparent payment; 
(24) reimbursements earmarked and used for replacing or 
repairing an exempt resource; 
(25) for a household containing a sponsored alien, the re­
sources of a sponsor and the sponsor’s spouse to the extent allowed by 
federal law; 
(26) resources of residents in shelters for battered women 
and children if: 
(A) resources are jointly owned by the household in the 
shelter and members of the former household; and 
(B) shelter resident’s access to the value of the resource 
depends on the agreement of a joint owner who still lives in the resi­
dent’s former household; 
(27) resources of a recipient of Supplemental Security In­
come living in the home; and 
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(28) liquid resources resulting from the earnings of a certi­
fied child who is attending school full time, or less than full time and 
employed less than 30 hours per week. 
§366.731. Income Eligibility. 
(a) The Texas Health and Human Services Commission 
(HHSC) determines income eligibility for TANF-level medical assis­
tance: 
(1) for a household that has not received TANF in the last 
four months, by applying a budgetary needs test; and 
(2) for all applicants and certified households, by applying 
the recognizable needs test in accordance with the table in subsection 
(b) of this section. 
(b) A household meets the income eligibility requirement for 
recognizable needs if, based on the persons in the certified group and 
whether the household includes a second parent, the household’s to­
tal income under §366.733 of this subchapter (relating to Determining 
Whose Income Counts), minus all applicable deductions in §366.735 
of this subchapter (relating to Allowable Income Deductions), is equal 
to or less than the applicable recognizable needs amount in the follow­
ing table: 
Figure: 1 TAC §366.731(b) 
§366.733. Determining Whose Income Counts. 
To determine income eligibility for TANF-level medical assistance, the 
Texas Health and Human Services Commission counts the income of: 
(1) the members of the budget group; and 
(2) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
§366.735. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income for each employed person whose needs are included in 
the budget group or certified group or who is a disqualified member; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for the 
actual costs of unreimbursed payments if the person incurs an expense 
for the care of a child or incapacitated adult (even when the child or 
incapacitated adult is not in       
tion of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments made by a member of the bud
get group; 
(6) up to $75 per month in regular child support payments 
per household, except HHSC counts all child support payments a 
household received if HHSC determines the household has violated 
cluded in the certified group) or transporta­
­
an agreement to assign child support to the State; 
(7) a 90% earned income deduction; and 
(8) for applicants, a one-third earned income disregard. 
§366.737. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi­
ents; 
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(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period that the payment is 
intended to cover); 
(31) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding that the money will be repaid, and the applicant 
or recipient reasonably explains to HHSC how the money will be re­
paid; and 
(32) crime victim’s compensation payments. 
§366.739. Third-party Resources. 
Medicaid is considered the payor of last resort for a person’s medical 
expenses. As a condition of eligibility, in accordance with 42 CFR 
§§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un­
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
§366.741. Medicaid Eligibility Effective Date. 
The Texas Health and Human Services Commission determines the 
Medicaid eligibility effective date as the earliest day of the application 
month on which the applicant meets all eligibility criteria. 
§366.743. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.745. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.747. Retroactive Coverage. 
To qualify for retroactive coverage, applicants and recipients must meet 
the requirements of §1902(a)(34) of the Social Security Act (42 U.S.C. 
§1396a(a)(34)). 
§366.749. Four Months Post-Medicaid Eligibility. 
A household is eligible for four months post-Medicaid coverage, as 
provided by §1931 of the Social Security Act (42 U.S.C. §1396u-1), 
if the household received TANF or Medicaid only under §1931 of the 
Social Security Act and then was denied TANF or Medicaid because 
of receipt of child support. 
§366.751. Twelve-Month Transitional Medicaid. 
(a) A recipient, certified as required by §1931 of the Social 
Security Act (42 U.S.C. §1396u-1) and §32.0255 of the Texas Human 
Resources Code, who is denied because of new or increased earnings or 
loss of earned income deductions, may be eligible for 12-month tran­
sitional Medicaid, as provided by §1925 of the Social Security Act (42 
U.S.C. §1396r-6). 
(b) To remain eligible for 12-month transitional Medicaid, a 
recipient must report changes in the fourth, seventh, and tenth months. 
(c) A recipient who reports changes is denied only for one or 
more of the following reasons: 
(1) no eligible child is in the home; 
(2) on the seventh- or tenth-month report, the caretaker rel­
ative had no earnings in one of the previous three months; or 
(3) the average monthly income, minus child-care costs, 
exceeds 185% of the Federal Poverty Income Limit on the seventh-
or tenth-month report. 
§366.753. Work Requirement. 
A recipient receiving TANF-level medical assistance only (no cash as­
sistance) is not subject to a work requirement. 
§366.755. Eligibility Review. 
(a) In some cases, the Texas Health and Human Services Com­
mission (HHSC) elects to review eligibility every 12 months, but in 
most cases, HHSC reviews eligibility every six months. 
(b) Before the end of the eligibility period, HHSC mails a re­
view form to the household. HHSC schedules an appointment for an 
eligibility interview when the recipient returns the application. 
(c) A recipient who returns a completed review application, 
completes an eligibility interview, provides all necessary documenta­
tion and meets eligibility criteria continues to receive ongoing Medic­
aid coverage. 
§366.757. Information from Other Agencies. 
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(a) Periodically, the Texas Health and Human Services Com­
mission (HHSC) and other state and federal agencies compare the in­
formation they have stored on computer files. 
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the recipient. 
§366.759. Requirement to Report Changes. 
A recipient must report the following changes within 10 days after 
learning of the change: 
(1) residence; 
(2) a source of income; 
(3) household composition; 
(4) ownership of a licensed vehicle; 
(5) wage rate or status for employed household members; 
(6) the amount of non-exempt unearned income of any 
household member; 
(7) private medical insurance coverage; 
(8) circumstances other than employment that affect a re­
cipient’s eligibility; 
(9) address, job, or other information related to an absent 
parent; and 
(10) available cash, stocks, bonds, or money in a bank or 
savings account if the total is over $2,000, or over $3,000 if the house­
hold has an aged or disabled member. 
§366.761. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.801. Purpose and Scope. 
(a) This subchapter establishes the eligibility criteria and par­
ticipation requirements for the Medically Needy Program, which pro­
vides Medicaid benefits to eligible persons whose family income is 
too high to qualify for other Medicaid programs in accordance with 
42 U.S.C. §1396a(a)(10)(C). 
(b) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
(c) The Medically Needy Program is subject to the availability 
of appropriated funds. 
§366.803. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Applicant--A person seeking assistance under the Med­
ically Needy Program who: 
(A) has never received Medicaid and is not currently 
receiving Medicaid; or 
(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 
(2) Applied income--A portion of a legal parent’s income 
applied or counted to meet the needs of a minor applicant. 
(3) Authorized representative--A person whom a budget 
group authorizes to apply for Medicaid benefits on behalf of a certi­
fied group but who is not included in the certified group. 
(4) Budget group--Members of a household whose needs, 
income, resources, and medical expenses are considered in determining 
eligibility for Medicaid. The budget group may include both members 
who are eligible for Medicaid and those who are not. 
(5) Caretaker--A person who supervises and cares for a de­
pendent child. A caretaker must be related to the child. 
(6) Certified group--Members of a budget group who are 
eligible for and receiving Medicaid. 
(7) CFR--Code of Federal Regulations. 
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(8) Countable income--The receipt of cash or its equiva­
lent, either earned or unearned, that a person may directly or indirectly 
use to meet basic needs (such as food, clothing, and shelter), including 
TANF cash payments. 
(9) Disqualified member--A person who normally would 
be considered a participating member of a household but whose needs 
are not considered because the person failed to meet or comply with a 
program requirement. 
(10) Earned income--Compensation received from em­
ployment or job training, including military and flight pay, allowances 
for housing and food, and receipts from self-employment (but not 
receipts from ownership of property involving less than 20 hours of 
work per week, which are unearned income). 
(11) Eligible group--A category of people who are eligible 
for the Medically Needy Program. In other Medicaid programs, an 
eligible group may be called a coverage group. 
(12) Fair market value--The amount of money an item 
would bring if sold in the current local market. 
(13) Good cause--An acceptable reason that exempts an 
applicant or recipient from a Medicaid requirement. 
(14) Medicaid--A state and federal cooperative program, 
authorized under Title XIX of the Social Security Act and the Texas 
Human Resources Code, that pays for certain medical and health care 
costs for people who qualify. Also known as the medical assistance 
program. 
(15) Medically Needy (MN) Program--A program the 
Texas Health and Human Services Commission (HHSC) administers 
that provides Medicaid benefits to pregnant women, children, and 
parents or caretakers of children whose income is too high to qualify 
for other Medicaid programs and who have high medical expenses. 
(16) Newborn--A child from birth through 12 months of 
age. 
(17) Person acting responsibly--A person, other than a 
provider, who may apply for Medicaid on behalf of an individual who 
is incompetent or incapacitated if the person is determined by HHSC 
to be acting responsibly on behalf of the applicant. 
(18) Provider--A health care practitioner, institution, or 
other entity that is enrolled with the state Medicaid claims administra­
tor to provide Medicaid services in Texas and is authorized to submit 
claims for payment or reimbursement of medical assistance. 
(19) Recipient--A person receiving Medically Needy Pro­
gram services, including a person who is renewing eligibility for the 
Medically Needy Program. 
(20) Resources--Cash (or its equivalent) and property that 
is convertible to cash (or its equivalent). Resources include: 
(A) cash from income that is not obligated in the month 
of receipt; and 
(B) lump sum payments that may be received intermit­
tently and no more often than once annually. 
(21) Retroactive coverage--Payment for Medicaid-reim­
bursable medical services received up to three months before the 
month of application. 
(22) Spend down--The amount of income that an applicant 
must apply toward incurred medical bills before the applicant can be 
certified for the Medically Needy Program. 
(23) Temporary Assistance for Needy Families (TANF)--A 
program that provides temporary benefits (cash assistance) and work 
opportunities to families with needy dependent children, authorized un­
der Title IV of the Social Security Act. 
(24) Texas Works Handbook--An HHSC manual con­
taining policies and procedures used to determine eligibility for 
SNAP food benefits, TANF, and Medicaid programs for children 
and families. The Texas Works Handbook is found on the Internet at 
www.hhsc.state.tx.us/Programs/Programs.shtml#handbooks. 
(25) Third-party resource--A person or organization, other 
than HHSC or a person living with the applicant, who may be liable as 
a source of payment of the applicant’s medical expenses (for example, 
a health insurance company). 
(26) Unearned income--Income that is not earned income, 
including dividends and withdrawals from excluded resources. 
(27) U.S.C.--United States Code. 
§366.805. General Eligibility Requirements. 
To be eligible for the Medically Needy Program, a person must: 
(1) meet the criteria for an eligible group as described in 
§366.807 of this subchapter (relating to Eligible Groups); 
(2) comply with the Texas Health and Human Services 
Commission’s initial and renewal application requirements in this 
subchapter; and 
(3) meet all other eligibility and participation requirements 
in this subchapter. 
§366.807. Eligible Groups. 
(a) To qualify for Medically Needy Program benefits, an ap­
plicant must: 
(1) be: 
(A) a pregnant woman with no child eligible for the 
Temporary Assistance for Needy Families (TANF) Program; 
(B) a child under 19 years of age; or 
(C) an adult caretaker, whom HHSC includes in the cer­
tified group, and who ordinarily receives and manages the benefits for 
the certified group, except that: 
(i) the caretaker’s countable income exceeds TANF 
limits; 
(ii) the caretaker’s 60-month time-limited TANF 
benefits are exhausted; 
(iii) the caretaker chooses Medicaid-only benefits; 
or 
(iv) the caretaker is disqualified from TANF for a 
reason that is not applicable to Medicaid; and 
(2) have countable income that meets the applicable in­
come limit in §366.829 of this subchapter (relating to Income Limits). 
(b) When determining eligibility for a pregnant applicant or 
recipient, HHSC includes the needs of her unborn child. 
(c) A child’s needs, income, and resources may be excluded 
when determining eligibility of the child’s siblings if the caretaker 
chooses not to apply for Medicaid for the excluded child. 
§366.809. Application Requirements. 
(a) To receive Medically Needy Program benefits, an appli­
cant, authorized representative, or someone acting responsibly for the 
applicant (if the applicant is incompetent or incapacitated) must: 
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(1) use the application prescribed by the Texas Health and 
Human Services Commission (HHSC) and complete it according to 
HHSC instructions: 
(A) in writing, using a paper application obtained via 
telephone, Internet request, or other means; 
(B) online, using the application process available over 
the Internet; 
(C) over the telephone, through the State’s toll-free tele­
phone number; or 
(D) in person, by visiting an HHSC benefits office; 
(2) provide all requested information according to HHSC 
instructions; and 
(3) sign the application for assistance under penalty of per­
jury. 
(b) If someone helps an applicant, authorized representative, 
or person acting responsibly for the applicant complete the application 
for assistance, the name of the person completing the form must appear 
as requested on the application. 
(c) If HHSC sends an applicant, authorized representative, or 
person acting responsibly a request for missing information or verifi ­
cation documents, or both, the applicant, authorized representative, or 
person acting responsibly must provide the requested information to 
HHSC by the due date given in the request, or eligibility may be de
nied. 
§366.811. Application Processing. 
(a) The Texas Health and Human Services Commission 
(HHSC) allows any office of a state health and human services agency 
to accept an initial application. 
­
(b) HHSC contracts with third parties to accept applications 
from hospital districts (including state-owned teaching hospitals), fed­
erally qualified health centers, and county health departments. 
(c) HHSC may conduct a personal interview with an initial ap­
plicant if HHSC has received conflicting information related to house­
hold membership, income, or assets that affects eligibility and the in­
formation cannot be verified through other means. 
(d) HHSC reopens a denied initial application, so long as the 
household complies with the missed requirements within 60 days after 
the date the application was submitted. HHSC otherwise requires the 
household to file a new application. 
(e) HHSC reopens a denied renewal application, so long as the 
household complies with the missed requirements within 30 days after 
the last benefit month. HHSC otherwise requires the household to file 
a new application. 
(f) HHSC may reopen an application for three months prior 
coverage if: 
(1) within two years after the application was filed, the ap­
plicant requests that the application be reopened; and 
(2) a Medicaid eligibility determination was not previously 
made for the three-month prior period. 
(g) For a pregnant applicant who is potentially eligible but un­
able to provide proof of eligibility, HHSC: 
(1) postpones verifications and provides Medicaid cover­
age to ensure access to medical care within 30 days after the applica­
tion date; 
(2) continues the coverage of women who provide post­
poned verifications by the 30th day after the application date; and 
(3) denies the coverage of those who fail to meet the 30-day 
deadline. 
(h) There are no conditions limiting the designation of an au­
thorized representative. 
§366.813. Citizenship. 
In accordance with 42 CFR §435.406, to be eligible for the Medically 
Needy Program, a person must be: 
(1) a citizen or national of the United States (U.S.); 
(2) an alien who legally entered the U.S. before August 22, 
1996, and who meets the eligibility criteria in 8 U.S.C. §1641(b) or (c); 
            (3) an alien who legally entered the U.S. on or after August
22, 1996, and who meets the eligibility criteria in 8 U.S.C. §1612(b) 
and §1613, except that a legal permanent resident alien is eligible after 
residing in the U.S. for five years only if the alien meets one of the 
following eligibility requirements: 
(A) the alien is an honorably discharged veteran or ac­
tive duty military personnel; 
(B) the alien is a spouse, unmarried surviving spouse, 
or minor unmarried child of an honorably discharged veteran or active 
duty military personnel (if a surviving spouse of a deceased veteran or 
active duty military person, the surviving spouse must not have remar­
ried); 
(C) the alien entered the U.S. before August 22, 1996, 
and remained continuously present in the U.S. (a single absence from 
the U.S. of more than 30 days or a combined absence of more than 
90 days interrupts the "continuous presence") since at least August 21, 
1996, until obtaining qualifying immigrant status (an alien who entered 
the U.S. without proper documents or overstayed his or her visa, is 
treated the same as an alien who entered and remained in the U.S. with 
valid immigration documents); 
(D) the alien entered the U.S. with a status described 
in the Texas Works Handbook, Item A-342, Chart C and meets those 
eligibility criteria, or meets the criteria in the Texas Works Handbook, 
Item A-343, How to Determine Eligibility for Battered Aliens; or 
(E) the alien meets the 40 qualifying quarters require­
ments in the Texas Works Handbook, Item A-354, Verifying 40 "Qual­
ifying Quarters," and five years have passed since the alien’s legal date 
of entry; or 
(4) an alien child 18 years of age or under who meets the 
definition of a qualified alien at 8 U.S.C. §1641(b). 
§366.815. Social Security Number. 
An applicant must provide or apply for a social security number (SSN) 
(including children referred to the Children’s Health Insurance Pro­
gram (CHIP)), except the Texas Health and Human Services Commis­
sion (HHSC): 
(1) does not require an SSN for a newborn until the earlier 
of six months after birth or when HHSC reviews Medicaid eligibility; 
(2) refers a Medicaid-eligible mother directly to the Social 
Security Administration to obtain an SSN for her newborn, if her new­
born was certified for Medicaid as a result of a notice from an autho­
rized medical provider (for example, a hospital or clinic); and 
(3) requests, but does not require, budget group members 
who are not eligible for Medicaid to provide or apply for an SSN. 
§366.817. Residence. 
34 TexReg 8136 November 20, 2009 Texas Register 
An applicant or recipient must be a resident of Texas. The Texas Health 
and Human Services Commission follows 42 CFR §435.403 in deter­
mining a person’s state residence. 
§366.819. Relationship and Domicile. 
(a) An applicant or recipient must live in a home with a care­
taker who is present in the home and supervises and cares for the ap­
plicant or recipient. A home is a family setting maintained or being es­
tablished, as evidenced by continuation of responsibility for day-to-day 
care of the applicant or recipient. 
(b) A caretaker must be the applicant’s or recipient’s: 
(1) father or mother; 
(2) grandparent, to the degree of a "great, great, great" 
grandparent; 
(3) brother or sister; 
(4) uncle or aunt, to the degree of a "great, great" uncle or 
aunt; 
(5) first cousin; 
(6) nephew or niece, to the to the degree of a "great, great" 
nephew or niece; 
(7) stepfather or stepmother; 
(8) stepbrother or stepsister; or 
(9) first cousin once removed. 
(c) An independent child in a certified group may live alone or 
with a person who is not a parent or relative. An independent child is 
a child who does not live with a parent and who: 
(1) is able to apply for Medicaid on his or her own behalf; 
or 
(2) is eligible for Medicaid because a responsible person 
who is not within the degree of relationship required for eligibility in 
subsection (b) of this section applies on the child’s behalf. 
§366.821. Child Support and Medical Support. 
(a) An applicant must cooperate in obtaining child or medical 
support from absent parents in accordance with this section. 
(b) Pregnant women must provide the names and last known 
addresses of the legal or biological father, or both, of unborn children. 
(c) Households applying only for a child under 19 years of age 
are not required to cooperate to find absent parents to obtain child or 
medical support. However, caretakers of eligible children qualify for 
Medicaid coverage for themselves only if they: 
(1) cooperate in obtaining medical support from the certi­
fied child’s absent parent, if the child is deprived of parental support 
due to absence, as provided by §1912(a)(1) of the Social Security Act, 
(42 U.S.C. §1396k(a)(1)); or 
(2) have good cause not to cooperate, as described in sub­
section (d) of this section. 
(d) Good cause for noncooperation exists if: 
(1) the child was conceived as a result of incest or rape; 
(2) adoption proceedings for the child are pending; 
(3) the parent of the child, for three months or less, has 
been working with an agency to decide whether to place the child for 
adoption; 
(4) the child may be physically or emotionally harmed by 
cooperation; 
(5) the parent may be physically harmed, or emotionally 
harmed to the extent of impairing the parent’s ability to care for the 
child, by cooperation; or 
(6) the requirement is waived under 45 CFR §260.52(c) in 
accordance with the requirements of the Texas Human Resources Code, 
§31.0322. 
§366.823. Resources. 
(a) Determining whose resources count. In determining eli­
gibility, the Texas Health and Human Services Commission (HHSC) 
counts the resources of: 
(1) the members of the certified group; 
(2) each parent of a child in the certified group who lives in 
the household and is ineligible or disqualified from receiving benefits; 
(3) each sibling of a dependent child in the certified group 
who lives in the household and is disqualified from receiving benefits; 
and 
(4) in the case of a household containing a sponsored alien, 
the alien’s sponsor and the sponsor’s spouse to the extent allowed by 
federal law. 
(b) Exemption for pregnant women. HHSC does not count 
resources in determining eligibility for pregnant women. 
(c) Value of a nonliquid resource. HHSC considers the value 
of a nonliquid resource, except for a vehicle, to be its equity value. 
HHSC determines the equity value by subtracting any money owed on 
the resource and any reasonable cost associated with selling or trans­
ferring the resource from the fair market value. 
(d) Resource limits. A household meets the resources eligibil­
ity requirement if the household’s countable resources are at or below: 
(1) $3,000 for a household with a member who is aged or 
disabled and meets relationship requirements, even if the aged or dis­
abled member is not part of the Medicaid budget group; or 
(2) $2,000 for all other households. 
(e) Consequence of transferring resources. An applicant, if 
otherwise eligible, is not denied Medically Needy Program services 
because the applicant transferred resources to qualify for Medicaid. 
§366.825. Vehicles. 
(a) The Texas Health and Human Services Commission 
(HHSC) considers the value of a vehicle to be its fair market value. 
(b) HHSC exempts the value of the highest valued countable 
vehicle from countable resources. 
(c) HHSC exempts the value of a vehicle from countable re­
sources, if: 
(1) it is income producing; 
(2) it is used for a disabled household member; 
(3) its equity value is equal to or less than $1,500; 
(4) it is used for long distance travel for employment; 
(5) it is used as the household’s home; or 
(6) it is necessary to carry fuel or water anticipated to be 
the primary source of fuel or water for the household during the certi­
fication period. 
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(d) HHSC exempts for each adult budget group member up to 
$4,650 of the value of any vehicle not exempt under subsection (b) of 
this section. HHSC exempts any other licensed vehicle a minor (under 
18 years of age) drives to work, training, school, or to seek employment 
if the fair market value (FMV) is less than $4,650. HHSC counts the 
FMV in excess of $4,650 as a resource. 
§366.827. Exempt Resources. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following from countable resources: 
(1) funds in a retirement account (even if accessible, so 
long as the funds remain in the account); 
(2) balances in the Texas Guaranteed Tuition Plan (for­
merly called the Texas Tomorrow Fund) even if accessible, so long as 
the funds remain in the account; 
(3) crime victim’s compensation payments; 
(4) earned income tax credit (EIC) payments to applicants 
the month of receipt and the following month, and to recipients the 
month of receipt and the following 11 months, unless there is a break in 
certification of more than 30 days, in which case any remaining portion 
of the EIC payment is counted as a resource; 
(5) payments or allowances made under any federal law for 
the purpose of energy assistance; 
(6) federal disaster payments and comparable disaster as­
sistance provided by states, local governments, and disaster assistance 
organizations if the household is subject to legal penalties if the funds 
are not used as intended; 
(7) transitional living allowances; 
(8) any resource federal law excludes; 
(9) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(10) the cash value of life insurance policies; 
(11) an amount up to $7,500 per person of prepaid burial 
insurance (or of a prepaid funeral plan); 
(12) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding the money will be repaid, and the applicant or 
recipient reasonably explains to HHSC how the money will be repaid; 
(13) personal possessions HHSC determines are essential 
for daily living, such as clothing, jewelry, furniture, livestock, and farm 
equipment; 
(14) burial plots; 
(15) the homestead and surrounding real property, includ­
ing: 
(A) any structure, including a houseboat or a motor 
home, the household uses as its primary residence; 
(B) surrounding real property divided by a public right-
of-way (such as a street or road) but not divided by real property owned 
by others; and 
(C) the homestead if it is temporarily unoccupied due 
to employment, training for future employment, illness, casualty, or 
natural disaster, as long as the household intends to return; 
(16) income-producing property (any real or personal 
property that generates income) that: 
(A) is essential to a household member’s employment 
or self-employment (such as tools of a trade, farm machinery, stock, 
and inventory), including: 
(i) during temporary periods of unemployment if the 
household member expects to return to work; and 
(ii) for farmers or fishers, the value of the land or 
equipment for one year after the date the self-employment ceases; 
(B) annually produces income consistent with a fair 
market value comparable in the community (as determined by HHSC 
through sources such as local realtors, tax assessors, and the Small 
Business Administration), even if used only on a seasonal basis such 
as rental property; or 
(C) is that portion of the property that is necessary for 
the maintenance or use of a vehicle exempted as income-producing or 
as necessary for transporting a physically disabled household member; 
(17) real property HHSC determines the household is mak­
ing a good faith effort to sell; 
(18) resources HHSC determines are not accessible to the 
household; 
(19) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period the payment is in­
tended to cover); 
(20) equity value of resources that are not legally available 
(inaccessible) to the household; 
(21) a nonliquid resource if its equity is less than or equal 
to $1,500; 
(22) a One-Time Temporary Assistance for Needy Fami­
lies (OTTANF) payment for the month of receipt and any remaining 
OTTANF benefits the month after receipt; 
(23) a TANF One-Time Grandparent payment; 
(24) reimbursements earmarked and used for replacing or 
repairing an exempt resource; 
(25) for a household containing a sponsored alien, the re­
sources of a sponsor and the sponsor’s spouse to the extent allowed by 
federal law; 
(26) resources of residents in shelters for battered women 
and children if: 
(A) resources are jointly owned by the household in the 
shelter and members of the former household; and 
(B) shelter resident’s access to the value of the resource 
depends on the agreement of a joint owner who still lives in the resi­
dent’s former household; 
(27) resources of a recipient of Supplemental Security In­
come living in the home; and 
(28) liquid resources resulting from the earnings of a certi­
fied child who is attending school full time, or less than full time and 
employed less than 30 hours per week. 
§366.829. Income Limits. 
(a) To be eligible for the Medically Needy Program, an appli­
cant or recipient must meet the applicable Medically Needy Income 
Limit (MNIL) as provided in the following table: 
Figure: 1 TAC §366.829(a) 
(b) An applicant whose net income exceeds the applicable 
MNIL may, in accordance with 42 CFR §435.831, spend down the 
34 TexReg 8138 November 20, 2009 Texas Register 
excess amount of income to pay unpaid medical bills and qualify for 
the Medically Needy Program with spend down. 
§366.831. Determining Whose Income Counts. 
(a) To determine income eligibility for the Medically Needy 
Program, the Texas Health and Human Services Commission (HHSC) 
counts the income of: 
(1) the members of the budget group; 
(2) each parent of a child in the certified group who lives 
in the household; 
(3) each sibling, if included in the budget group, of a de­
pendent child in the certified group who lives in the household; 
(4) stepparents living with the certified group; 
(5) in the case of an unmarried minor parent recipient, par­
ents of the minor who live with the minor; and 
(6) in the case of a household containing a sponsored alien, 
the income of the alien’s sponsor and the sponsor’s spouse to the extent 
allowed by federal law. 
(b) A newborn whose legal mother was a Texas Medicaid re­
cipient when the child was born is not required to meet income eligi­
bility requirements. 
(c) HHSC does not count the applied income of stepparents or 
grandparents with whom the child lives if the income resulted in the 
denial of eligibility for Temporary Assistance for Needy Families. 
§366.833. Allowable Income Deductions. 
The Texas Health and Human Services Commission (HHSC) allows 
the following deductions when determining countable income: 
(1) a work-related expense deduction of up to $120 of 
earned income for each employed person whose needs are included in 
the budget group or certified group or who is a disqualified member; 
(2) a dependent care deduction of $200 per month for each 
child under two years of age, and $175 per month for each dependent 
two years of age or older, including an earned income deduction for the 
actual costs of unreimbursed payments if the person incurs an expense 
for the care of a child or incapacitated adult (even when the child or 
incapacitated adult is not included in the certified group) or transporta­
tion of a child to and from day care or school; 
(3) payments to dependents living outside the home; 
(4) alimony; 
(5) child support payments made by a member of the bud­
get group; and 
(6) up to $75 per month disregard in regular child support 
payments received per household, except HHSC counts all child sup­
port payments a household received if HHSC determines the household 
has violated an agreement to assign child support to the State. 
§366.835. Exempt Income. 
The Texas Health and Human Services Commission (HHSC) exempts 
the following as countable income: 
(1) any income that federal law excludes; 
(2) the earnings of a child: 
(A) who is 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student, or a part-time student employed less than 30 hours a week; 
and 
(ii) considered a child; or 
(B) who is under 18 years of age and is: 
(i) a full-time student, including a home-schooled 
student; or 
(ii) a part-time student employed less than 30 hours 
a week; 
(3) up to $300 per federal fiscal quarter in cash gifts and 
contributions that are from private, nonprofit organizations and are 
based on need; 
(4) proceeds from claims on insurance policies to compen­
sate for a loss or that are used to pay medical expenses; 
(5) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(6) payments under the Workforce Investment Act of 1998; 
(7) the value of any benefits received under a government 
nutrition assistance program that is based on need, including benefits 
under the Supplemental Nutrition Assistance Program (SNAP) (for­
merly the Food Stamp Program), the Child Nutrition Act of 1966, the 
National School Lunch Act, and the Older Americans Act of 1965; 
(8) foster care payments; 
(9) payments made under a government housing assistance 
program based on need; 
(10) energy assistance payments; 
(11) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item that is covered 
by budgetary needs; 
(12) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(13) reimbursements for monies spent on items not covered 
by budgetary needs; 
(14) amounts deducted from royalties for production ex­
penses and severance taxes; 
(15) all income of Supplemental Security Income recipi­
ents; 
(16) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(17) vendor payments made from funds not legally obli­
gated to the household; 
(18) veterans benefits for special needs that are not items 
covered by budgetary needs; 
(19) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
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(20) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(21) up to $2,000 of gifts annually from tax-exempt orga­
nizations provided to children with life-threatening conditions; 
(22) independent living payments to youths who are leav­
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 
(23) funds from payments of up to $2,000 to Native Amer­
icans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601); 
(24) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973; 
(25) funds from adoption subsidy payments made under Ti­
tle IV-A and Title IV-E of the Social Security Act; 
(26) funds from insurance policy dividends; 
(27) funds from veterans payments earmarked as a house­
bound allowance or as an aid and attendance allowance; 
(28) earned income tax credit payments; 
(29) federal, state, or local government payments provided 
to rebuild a home or replace personal possessions damaged in a disaster, 
including payments under the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. §5121 et seq.), if the recipient 
is subject to legal sanction if the payment is not used as intended; 
(30) funds from educational assistance payments (but only 
during the quarter, semester, or applicable period that the payment is 
intended to cover); 
(31) loans, if the circumstances satisfy HHSC that there ex­
ists an understanding that the money will be repaid, and the applicant 
or recipient reasonably explains to HHSC how the money will be re­
paid; and 
(32) crime victim’s compensation payments. 
§366.837. Pursuit and Acceptance of Income. 
(a) Household members must pursue and accept all income to 
which they are legally entitled. The Texas Health and Human Services 
Commission (HHSC) may determine that a certified group is ineligible 
for benefits due to a household member’s failure to comply with this 
requirement. 
(b) HHSC may grant good cause for failure to comply with 
this requirement if: 
(1) the potential income is Supplemental Security Income 
(SSI), the person is physically or mentally unable to apply for the SSI, 
and HHSC fails to assist the person with the SSI application process; 
or 
(2) if HHSC determines that pursuing or accepting the in­
come: 
(A) would cause financial hardship to the household; 
(B) would not be cost-effective; 
(C) would endanger the health or safety of a household 
member; or 
(D) would require the assistance of an attorney, which 
the person was unable to obtain after making a reasonable effort. 
§366.839. Third-party Resources. 
Medicaid is considered the payor of last resort for a person’s medical 
expenses. As a condition of eligibility, in accordance with 42 CFR 
§§433.138 - 433.148, an applicant or recipient must: 
(1) assign to the Texas Health and Human Services Com­
mission (HHSC) the applicant’s or recipient’s right to recover any third-
party resources available for payment of medical expenses covered un­
der the Texas State Plan for Medical Assistance; and 
(2) report to HHSC any third-party resource within 60 days 
after learning about the third-party resource. 
§366.841. Medicaid Eligibility Effective Date. 
The Texas Health and Human Services Commission (HHSC) deter­
mines Medicaid eligibility dates for an applicant as follows. 
(1) Medicaid coverage begins on the earliest day of the ap­
plication month on which the applicant meets all eligibility criteria. 
(2) Retroactive coverage may begin as early as three 
months before the application month, except that: 
(A) a pregnant woman’s coverage begins no earlier than 
the first day of the month in which the pregnancy began (coverage ends 
the second month after the month in which the pregnancy terminates); 
and 
(B) a newborn’s coverage begins no earlier than the 
child’s date of birth (coverage ends the month of the child’s first 
birthday). 
(3) The Medicaid coverage of an applicant whose net in­
come exceeds the Medically Needy Income Limits (MNIL) may spend 
down the excess amount of income to pay unpaid medical bills and 
qualify for Medicaid. Medicaid begins on the earliest day of the month 
of potential eligibility on which spend down requirements are met. 
§366.843. Resident of an Institution for Mental Diseases. 
A person who lives in an institution for mental diseases, as defined in 
42 CFR §435.1010, is only eligible for Medicaid payment for Medicaid 
covered services received while residing in the institution for mental 
diseases to the extent allowed by federal law. 
§366.845. Inmates of Public Institutions. 
An inmate of a public institution, including a jail, prison, reforma­
tory, or other correctional or holding facility, as defined in 42 CFR 
§435.1009 and §435.1010, is not eligible for Medicaid payment for 
Medicaid-covered services received while residing in the public insti­
tution. 
§366.847. Exemption for Newborns. 
(a) Except as described in subsection (b) of this section, a new­
born is exempt from the following: 
(1) resources requirements in §366.823 of this subchapter 
(relating to Resources); 
(2) child support and medical support requirements in 
§366.821 of this subchapter (relating to Child Support and Medical 
Support); 
(3) school attendance; and 
(4) social security number requirements in §366.815 of this 
subchapter (relating to Social Security Number). 
(b) If a pregnant woman received assistance under the Medi­
cally Needy Program with spend down, her newborn is not exempt as 
described in subsection (a) of this section. 
§366.849. Comprehensive Health Care Requirements. 
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(a) A parent or guardian of an applicant must: 
(1) attend a health care orientation; 
(2) accompany the child on a visit to a health care provider; 
or 
(3) meet with a Texas Health and Human Services Com­
mission (HHSC) representative to discuss the child’s eligibility and, as 
appropriate, receive counseling on the child’s need for comprehensive 
health care. 
(b) The parent or guardian of a recipient who is eligible for 
Texas Health Steps must: 
(1) comply with the Texas Health Steps regimen of health 
care requirements, as required by the Texas Department of State Health 
Services in 25 TAC Chapter 33 (relating to Early and Periodic Screen­
ing, Diagnosis, and Treatment); or 
(2) meet with an HHSC representative to discuss the child’s 
eligibility and, as appropriate, receive counseling on the child’s need 
for comprehensive health care. 
§366.851. Eligibility Renewal. 
(a) Texas Health and Human Services Commission (HHSC) 
may elect to review eligibility every 12 months, but in most cases, 
HHSC reviews eligibility every six months. 
(b) Before the end of the eligibility period, HHSC mails a re­
view form to the household. HHSC schedules an appointment for an 
eligibility interview when the recipient returns the application. 
§366.853. Information from Other Agencies. 
(a) Periodically, the Texas Health and Human Services Com­
mission (HHSC) and other state and federal agencies compare the in­
formation they have stored on computer files. 
(b) After comparing information with another agency, HHSC 
contacts the Medicaid recipient if the information does not match, so 
that HHSC can confirm the correct information. 
(1) If the mismatch of information does not affect eligibil­
ity, HHSC does not take action to adjust or deny Medicaid. 
(2) If the mismatch of information affects eligibility, 
HHSC takes appropriate action to adjust or deny Medicaid and sends 
a written notice of action taken to the Medicaid recipient. 
§366.855. Requirement to Report Changes. 
(a) A recipient must report the following changes within 10 
days after the household learns of a change: 
(1) in income, including the source of income and the 
amount of countable income; 
(2) in resources, including the amount of countable re­
sources, changes in vehicle ownership, and the receipt of a lump sum 
payment or settlement; 
(3) in household composition, including new household 
members and household members who leave the home; 
(4) of address; 
(5) to medical insurance; 
(6) in information relating to an absent parent (such as a 
new job or residence address); and 
(7) in circumstances, other than employment, that affects 
benefits. 
(b) A recipient who is pregnant must report the termination of 
pregnancy. 
(c) A recipient under 19 years of age must report a change 
in address, and a child leaving or joining the household. The child 
is continuously eligible, regardless of reported income and resource 
changes, until Medicaid eligibility is reviewed. 
§366.857. Right to Appeal. 
(a) An applicant or recipient has the right to appeal Texas 
Health and Human Services Commission (HHSC) decisions. Appeals 
are governed by HHSC’s fair hearing rules contained in Chapter 357 
of this title (relating to Hearings). 
(b) HHSC provides an action notice regarding an HHSC de­
cision to applicants and recipients. The action notice includes infor­
mation about how to file an appeal and the availability of free legal 
representation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER I. EMERGENCY MEDICAL 
SERVICES FOR ALIENS INELIGIBLE FOR 
REGULAR MEDICAID 
1 TAC §366.901, §366.903 
Statutory Authority 
The new sections are proposed under Texas Government 
Code, §531.0055, which provides the Executive Commissioner 
of HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The new sections affect Texas Government Code, Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 
§366.901. Legal Basis. 
(a) Title XIX of the Social Security Act (42 U.S.C. §1396 et 
seq.) and 42 CFR §435.139 require the state to provide Medicaid for 
the treatment of an emergency medical condition to an alien who is 
ineligible for regular Medicaid due to immigration status. The Texas 
Health and Human Services Commission administers the program in 
Texas. 
(b) To qualify for Medicaid for the treatment of an emergency 
medical condition, an applicant must meet the eligibility requirements 
in this subchapter. 
(c) Nothing in these rules shall be construed to violate the 
maintenance of eligibility requirements of section 5001 of the Amer­
ican Recovery and Reinvestment Act of 2009 (Public Law 111-5) 
and make eligibility standards, methodologies, or procedures under 
the Texas State Plan for Medical Assistance (or any waiver under 
section 1115 of the Social Security Act (42 U.S.C. §1315)) more 
restrictive than the eligibility standards, methodologies, or procedures, 
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respectively, under such plan (or waiver) that were in effect on July 1, 
2008. 
§366.903. Application and Eligibility Requirements. 
(a) To apply for Medicaid for the treatment of an emergency 
medical condition, a person completes an application for assistance and 
returns it to a Texas Health and Human Services Commission office or 
representative. 
(b) To qualify for Medicaid for treatment of an emergency 
medical condition, a person must: 
(1) be: 
(A) a qualified alien as defined in 8 U.S.C. §1641 who 
does not meet the requirements to receive Medicaid under the Texas 
State Plan for Medical Assistance, which is a document describing the 
Medicaid-funded services provided in Texas in accordance with §1902 
of the Social Security Act (42 U.S.C. §1396a); or 
(B) an undocumented non-qualified alien as described 
in 8 U.S.C. §1611; 
(2) be otherwise eligible for regular Medicaid services; and 
(3) require treatment of an emergency medical condition as 
described in 42 CFR §440.255(c). 
(c) An undocumented non-qualified alien applying for Medic­
aid for the treatment of an emergency medical condition is exempt from 
providing proof of alien status or providing a Social Security number 
as described in 42 CFR §435.406(b). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 372. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES AND SUPPLEMENTAL 
NUTRITION ASSISTANCE PROGRAMS 
SUBCHAPTER B. ELIGIBILITY 
DIVISION 7. INCOME 
1 TAC §372.404 
The Health and  Human Services Commission (HHSC) proposes 
an amendment to §372.404, concerning countable and excluded 
income in the Temporary Assistance for Needy Families (TANF) 
Program, in Chapter 372, Temporary Assistance for Needy Fam­
ilies and Supplemental Nutrition Assistance Programs. 
Background and Justification 
The purpose of the amendment is to revise a TANF income ex­
clusion regarding payments under the Workforce Investment Act 
of 1998 (WIA). The current rule excludes certain WIA on-the-job 
training payments from a person’s income for the purpose of 
determining eligibility and calculating benefits for TANF. Recent 
guidance from the U.S. Department of Health and Human Ser­
vices, Administration for Children and Families, has clarified that 
all income a person receives under WIA should be excluded, in 
accordance with 29 U.S.C. §2931(a)(2). 
Section-by-Section Summary 
The amendment to §372.404(8) removes the specific exclusion 
for on-the-job training payments made to children under WIA. 
The remaining language will allow HHSC to exclude all payments 
under WIA. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial Ser­
vices, has determined that, for the first five years the proposed 
amendment is in effect, enforcing or administering the amend­
ment does not have significant fiscal impact relating to costs or 
revenues of state or local governments. 
Small Business and Micro-business Impact Analysis 
Ms. Rymal has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be­
cause the proposal does not require them to alter their business 
practices. There are no anticipated economic costs to persons 
who are required to comply with the proposed rules. There is no 
anticipated negative impact on local employment. 
Public Benefit 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years the 
amendment is in effect, the anticipated public benefit expected 
as a result of enforcing the amendment is that HHSC will be in 
compliance with federal guidelines. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Hilary 
Davis, Health and Human Services Commission, Texas Works 
Policy, MC 2039, 909 West 45th Street, Austin, TX 78751, or 
by e-mail to hilary.davis@hhsc.state.tx.us, within 30 days after 
publication of this proposal in the Texas Register. 
Legal Authority 
The amendment is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
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Code, Chapter 31, which authorizes HHSC to administer finan­
cial assistance programs. 
The amendment affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31. 
§372.404. Countable and Excluded Income in TANF.  
In the TANF program, the Texas Health and Human Services Commis­
sion (HHSC) counts all income of a person described in §372.403 of 
this division (relating to Determining Whose Income Counts in TANF), 
except HHSC excludes the following: 
(1) any income federal law excludes; 
(2) the earned income of a child who is: 
(A) a full-time student, as defined by the school (regard­
less of how many hours the child works); or 
(B) a part-time student employed less than 30 hours a 
week; 
(3) up to $300 per federal fiscal quarter in cash gifts  and  
contributions from private, nonprofit organizations and based on need; 
(4) up to $75 per month in regular child support payments 
per household, except HHSC counts all child support payments a 
household receives if HHSC determines the household violated an 
agreement to assign child support to the State; 
(5) income legally diverted before actual receipt, such as 
payments a parent makes for alimony, child support, and to dependents 
outside the home; 
(6) proceeds from claims on insurance policies to compen­
sate a loss or used to pay medical expenses; 
(7) payments from federal volunteer programs for volun­
teer service, such as payments: 
(A) for volunteer service in a senior citizen volunteer 
program, under the Domestic Volunteer Service Act (42 U.S.C. §5000 
et seq.); 
(B) for volunteer service to Volunteers in Service to 
America (VISTA), under 42 U.S.C. §§4951 - 4960; and 
(C) for volunteer service under the National and Com­
munity Service Act (42 U.S.C. §§12511 - 12656); 
(8) payments [from federal programs for on-the-job train­
ing made to a child under 19 years of age and under the parental control 
of another household member, including payments made under any law 
described in paragraph (7) of this section, or] under the Workforce In­
vestment Act of 1998; 
(9) the value of any benefits received under a government 
nutrition assistance program based on need, including benefits under 
SNAP, the Child Nutrition Act of 1966, the National School Lunch 
Act, and the Older Americans Act of 1965; 
(10) foster care payments; 
(11) payments made under a government housing assis­
tance program based on need; 
(12) energy assistance payments; 
(13) job training payments that: 
(A) are earmarked as reimbursement for training-re­
lated expenses; and 
(B) do not duplicate payment for an item covered by 
budgetary needs; 
(14) a lump sum provided and used to pay burial, legal, or 
medical bills, or to replace damaged or lost possessions, except HHSC 
does not exclude amounts from lump sums used for another purpose; 
(15) reimbursements for monies spent on items not covered 
by budgetary needs; 
(16) amounts deducted from royalties for production ex­
penses and severance taxes; 
(17) all income of Supplemental Security Income recipi­
ents; 
(18) third-party funds received and used for a third-party 
beneficiary who is not a household member; 
(19) vendor payments from funds not legally obligated to 
the household; 
(20) veterans benefits for special needs items not covered 
by budgetary needs; 
(21) workers’ compensation payments legally obligated to 
the recipient that are earmarked and used for medical expenses; 
(22) the amount of any nonfarm self-employment income 
offsetting a tax deduction taken that year for a farm loss, for households 
with farms generating income of at least $1,000 annually; 
(23) any income described in §372.355(d) of this subchap­
ter (relating to Treatment of Resources in SNAP); 
(24) any income described in §372.354(c)(4), (13), (17), 
and (18) of this subchapter (relating to Treatment of Resources in 
TANF); 
(25) crime victim’s compensation payments; and 
(26) the earned income of a person who marries a caretaker 
or payee, for the first six months from the date of the marriage, if: 
(A) the caretaker or payee is receiving TANF benefits 
on the date of the marriage; and 
(B) the combined income of the person and the care­
taker or payee, countable under this section, not exceeding 200% of 
the Federal Poverty Guidelines, as calculated based on the total num­
ber of the following persons: 
(i) the caretaker or payee; 
(ii) the person who marries the caretaker or payee; 
(iii) each child living in the household who is re­
lated to the caretaker, payee, or person within the degree described in 
§372.108 of this chapter (relating to Relationship Requirement); and 
(iv) a required member if not disqualified or ineligi­
ble. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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1 TAC §372.410 
The Texas Health and Human Services Commission (HHSC) 
proposes an amendment to §372.410, concerning allowable de­
ductions from countable income in SNAP, in Chapter 372, Tem­
porary Assistance for Needy Families and Supplemental Nutri­
tion Assistance Programs. 
Background and Justification 
The amendment mandates the use of the standard utility al­
lowance (SUA) or basic utility allowance (BUA) when calculat­
ing the shelter expense deduction for purposes of determining 
net income for the Supplemental Nutrition Assistance Program 
(SNAP), as allowed by the Code of Federal Regulations, Title 
7, §273.9(d)(6)(iii)(E). The current rule allows a household with 
utility expenses to choose the option of using either the SUA or 
actual utility expenses, which requires verification of expenses. 
Additionally, the current rule requires proration of utility expenses 
between households living together and sharing utility expenses 
and also certain households with disqualified members. Cur­
rently, HHSC staff must act on changes in the source or amount 
of heating or cooling costs when reported between certification 
periods. 
The proposal will consolidate and simplify HHSC’s SNAP shel­
ter utility policies. The change will eliminate the option of al­
lowing actual utility expenses and also eliminate the proration 
of utility standards. Ending the use of actual expenses will also 
eliminate the requirement that staff act on changes in the source 
or amount of heating or cooling costs reported between certifi ­
cation periods. The new policy will mean higher SNAP bene­
fit amounts for approximately 120,000 households, although it 
will also decrease benefits for approximately 16,000 households 
who currently deduct actual utility expenses and have excess 
shelter costs greater than $325. 
Additionally, the amendment clarifies other parts of the rule to 
ensure that the rule accurately reflects current policy and prac­
tice. 
Section-by-Section Summary 
The amendment to §372.410 clarifies that HHSC does not allow 
a deduction for expenses related to any type of income from ille­
gal activities; eliminates the requirement that households qualify 
for the SUA based on out-of-pocket heating and cooling costs; 
provides for a deduction for a telephone allowance for a house­
hold with a telephone expense that does not qualify for either the 
SUA or the BUA; and states that HHSC does not allow a deduc­
tion for actual utility expenses. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial Ser­
vices, has determined that, for the first five years the proposed 
amendment is in effect, there are foreseeable implications relat­
ing to revenue coming into the state. There are no foreseeable 
implications relating to costs or revenues of local governments. 
There is no effect on state government for the first five years the 
proposed amendment is in effect since these benefits are paid 
directly by the federal government and are not part of the state 
budget. The additional federal SNAP benefits that would enter 
the Texas economy are estimated to be $85.6 million each fiscal 
year the policy is in effect. 
Small Business and Micro-business Impact Analysis 
Ms. Rymal has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal be­
cause the proposal does not require them to alter their business 
practices. 
There is no anticipated negative impact on local employment. 
Public Benefit 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years the 
amendment is in effect, the anticipated public benefit expected 
as a result of enforcing the amendment is that additional SNAP 
benefits will be available to low-income households in Texas. In 
addition, the reduced workload and policy simplification that this 
proposal facilitates will allow HHSC staff to serve their clients 
with greater efficiency and fewer errors. 
Ms. Rymal anticipates the new policy will mean higher SNAP 
benefit amounts for approximately 120,000 households, al­
though it will also decrease benefits for approximately 16,000 
households who currently deduct actual utility expenses and 
have excess shelter costs greater than $325. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Lynn 
Graves, HHSC Office of Family Services, Texas Works Policy 
MC-2039, 909 West 45th Street, Austin, Texas 78751, or by 
e-mail to lynn.graves@hhsc.state.tx.us, within 30 days after pub­
lication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on December 11, 2009, at 9:00 
a.m. (Central Time) to receive public comment on the proposal. 
The hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
Legal Authority 
The amendment is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
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Code, Chapter 33, which authorizes HHSC to administer nutri­
tional assistance programs. 
The amendment affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 33. No  other  
statutes, articles, or codes are affected by this proposal. 
§372.410. Allowable Deductions from Countable Income in SNAP. 
In SNAP, the Texas Health and Human Services Commission (HHSC) 
allows a deduction for expenses as required by [follows] 7 CFR §273.9, 
and HHSC: 
(1) allows actual self-employment expenses but does not 
deduct expenses [costs] related to [self-employment] income from il­
legal activities; 
(2) allows an uncapped excess shelter deduction for house­
holds with an elderly or disabled member, even if the member is dis­
qualified; 
(3) deducts a standard utility allowance (SUA) for house­
holds that qualify [due to out-of-pocket heating and cooling costs]; 
(4) deducts a basic utility allowance (BUA) for households 
with utility expenses that do not qualify for the SUA [standard utility 
allowance] in paragraph (3) of this section; 
(5) deducts a telephone allowance for households with a 
telephone expense that do not qualify for the SUA in paragraph (3) of 
this section or the BUA in paragraph (4) of this section; 
(6) [(5)] allows a standard shelter deduction for homeless 
households [under 7 CFR §273.9(d)(1)]; [and] 
(7) does not allow a deduction for actual utility expenses; 
and 
(8) [(6)] gives elderly or disabled households the option of 
deducting actual allowable medical expenses (as explained in 7 CFR 
§273.9(d)(3)) or[,] using a standard medical deduction of an [, which 
is a set] amount HHSC negotiates annually with the U.S. Department 
of Agriculture, Food and Nutrition Service. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 374. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES (TANF)-LEVEL 
MEDICAL ASSISTANCE 
SUBCHAPTER A. PROGRAM REQUIRE­
MENTS 
1 TAC §§374.1 - 374.11 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The Health and Human Services Commission (HHSC) proposes 
the repeal of Chapter 374, §§374.1 - 374.11, concerning eligibil­
ity and participation requirements for Temporary Assistance for 
Needy Families (TANF)-Level Medical Assistance. 
Background and Purpose 
The existing rules in Chapter 374 provide eligibility and partic­
ipation criteria HHSC uses to determine a person eligible for 
TANF-level medical assistance. Repeal of the existing rules will 
allow the simultaneous adoption of new rules in Chapter 366, 
Subchapter G that are updated with correct agency names and 
rule cross-references and are easier to find and use. 
HHSC is proposing new rules governing TANF-level medical as­
sistance in Chapter 366 elsewhere in this issue of the  Texas Reg-
ister. 
Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (the 
Administrative Procedure Act). HHSC has reviewed all sections 
in Chapter 374 and has determined that, although the reasons 
for adopting rules governing TANF-level medical assistance con­
tinue to exist, the rules need updating and would be better lo­
cated in another chapter of the Texas Administrative Code with 
similar rules. As a result of this review, HHSC is proposing these 
repeals. 
Section-by-Section Summary 
The proposed repeals delete Chapter 374 in its entirety. 
Fiscal Note 
Greta Rymal, Deputy Executive Commissioner for Financial Ser­
vices, has determined that, for the first five years after the re­
peals, there are no foreseeable implications relating to costs or 
revenues of state or local governments. 
Small Business and Micro-Business Impact Analysis 
Ms. Rymal has also determined that the proposed repeals will 
have no adverse economic effect on small businesses or mi­
cro-businesses, because the repeals do not require them to al­
ter their business practices. There are no anticipated economic 
costs to persons who are required to comply with the proposed 
rules. There is no anticipated negative impact on local employ­
ment. 
Public Benefit 
Joanne Molina, Deputy Executive Commissioner for Social Ser­
vices, has determined that, for each year of the first five years 
after the repeals, the public benefit expected as a result of re­
pealing the sections is that the repealed sections will be replaced 
with new rules that provide the public with current information 
and are easier to use. 
Regulatory Analysis 
HHSC has determined that this proposal is not a "major environ­
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule the  
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
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proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
Takings Impact Assessment 
HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 
Public Comment 
Written comments on the proposal may be submitted to Regina 
Perez, Health and Human Services Commission, Office of Fam­
ily Services, MC 2039, 909 West 45th Street, Austin, TX 78751, 
or by e-mail to gina.perez@hhsc.state.tx.us, within 30 days after 
publication of this proposal in the Texas Register. 
Public Hearing 
HHSC will hold a public hearing on December 11, 2009, at 2:00 
p.m. (Central Time) to receive public comment on the proposal. 
The hearing will be held in the Lone Star Conference Room of the 
Health and Human Services Commission, Braker Center, Build­
ing H, 11209 Metric Boulevard, Austin, Texas. Entry is through 
Security at the main entrance of the building, which faces Met­
ric Boulevard. Persons requiring Americans with Disabilities Act 
(ADA) accommodation or auxiliary aids or services should con­
tact Graciela Reyna by calling (512) 206-4778, at least 72 hours 
prior to the hearing so appropriate arrangements can be made. 
Legal Authority 
The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and §531.021, which au­
thorizes HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 
The repeals affect Texas Government Code, Chapter 531. No 





§374.3. Three Months Prior Medicaid Coverage.
 
§374.4. Four Months Post-Medicaid Eligibility.
 












§374.11. Failure to Comply with Work Requirements.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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TITLE 16. ECONOMIC REGULATION 
PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER J. COSTS, RATES AND 
TARIFFS 
DIVISION 1. RETAIL RATES 
16 TAC §25.233 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Public Utility Commission of Texas or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 
The Public Utility Commission of Texas (commission) proposes 
the repeal of §25.233, relating to Treatment of Integrated Re­
source Plan Costs. This rule, enacted pursuant to Chapter 34 
of the Public Utility Regulatory Act (PURA), is now obsolete be­
cause Chapter 34 was repealed through passage of Senate Bill 
7 in 1999. Act of May 27, 1999, 76th Leg., R.S., Ch. 405, 
§61, 1999 Tex. Sess. Law 2624 (amended 1999) (current ver­
sion of PURA at Tex. Util. Code, §38.005, §§11.001 - 66.016 
(Vernon 2007 & Supp. 2009)). Chapter 34 of PURA had re­
quired the commission to implement provisions concerning in­
tegrated resource planning. To comply with Senate Bill 7, the 
commission repealed Subchapter H, §§25.161 - 25.171, relat­
ing to Electrical Planning. The proposed repeal of §25.233 will 
eliminate the remaining commission rule relating to integrated 
resource planning. The proposed repeal is needed to ensure 
consistency among commission rules and compliance with Sen­
ate Bill 7. Project Number 36174 is assigned to this proceeding. 
Jeff Stuart, Staff Attorney, Legal Division, has determined that 
for each year of the first five-year period the proposed repeal 
is in effect, there will be no  fiscal implications for state or local 
government as a result of enforcing or administering the repeal 
of this section. 
Mr. Stuart has determined that for each year of the first five years 
the proposed repeal is in effect the public benefit anticipated as a 
result of enforcing the repeal will be no fiscal implications. There 
will be no adverse economic effect on small businesses or micro-
businesses as a result of repealing this section. Therefore, no 
regulatory flexibility analysis is required. There is no anticipated 
economic cost to persons who are required to comply with the 
repeal as proposed. 
Mr. Stuart has also determined that for each year of the first five 
years the proposed repeal is in effect there should be no effect 
on a local economy, and therefore no local employment impact 
statement is required under Administrative Procedure Act, Texas 
Government Code, §2001.022. 
The commission staff will conduct a public hearing on the re­
peal of §25.233, if requested pursuant to the Administrative Pro­
cedure Act, Texas Government Code, §2001.029, at the com­
mission’s offices located in the William B. Travis Building, 1701 
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North Congress Avenue, Austin, Texas 78701 on Tuesday, Jan­
uary 5, 2010, at 10:00 a.m. The request for a public hearing 
must be received no later than December 21, 2009. 
Comments on the proposed repeal may be submitted to the  Fil­
ing Clerk, Public Utility Commission of Texas, 1701 North Con­
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, no 
later than December 21, 2009, which is 30 days after publication, 
and reply comments may be submitted no later than January 4, 
2010, which is 45 days after publication. Sixteen copies of com­
ments to the proposed repeal are required to be filed pursuant to 
§22.71(c) of this title. Comments should be organized in a man­
ner consistent with the organization of §25.233. All comments 
should refer to Project Number 36174. 
The repeal is proposed under PURA §14.002, which provides 
the Public Utility Commission with the authority to make and en­
force rules reasonably required in the exercise of its powers and 
jurisdiction, and Senate Bill 7, which repealed PURA Chapter 34. 
Cross Reference to Statutes: PURA §14.002; Act of May 27, 
1999, 76th Leg., R.S., Ch. 405, §61, 1999 Tex. Sess. Law 2624 
(amended 1999). 
§25.233. Treatment of integrated resource plan costs. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 5, 
2009. 
TRD-200905051 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 936-7223 
PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 
CHAPTER 61. COMBATIVE SPORTS 
16 TAC §§61.1, 61.10, 61.22, 61.30, 61.40, 61.44, 61.105 
The Texas Department of Licensing and Regulation ("Depart­
ment") proposes amendments to existing rules at 16 Texas Ad­
ministrative Code ("TAC") §§61.1, 61.10, 61.22, 61.30, 61.40, 
61.44 and 61.105 regarding the Combative Sports program. 
These proposed rule changes are necessary to make appropri­
ate clarifications in the rules for combative sports. These pro­
posed rule changes were recommended by the Medical Advisory 
Committee at its meeting on October 30, 2009. 
The Department proposes to amend §61.1 to change the ref­
erence from the rules to the chapter as well as removing the 
phrase "Combative Sports" and "Texas Department of Licensing 
and Regulation" to maintain consistency and uniformity of the 
text of the Authority section of all Department rule chapters. 
The Department proposes to amend §61.10 to include a new def­
inition of "Federal Identification Card" which is a nationally rec­
ognized identification card required to compete in a combative 
sports event. The remaining definitions are renumbered appro­
priately. 
The Department proposes to amend §61.22(b) to allow Judges 
applying for a license or license renewal to provide the Depart­
ment with the results of a visual acuity test that has been per­
formed within three years instead of one year, as is currently 
required. Because few states require ophthalmologic exams for 
Judges, at times, Judges who reside out-of-state and who are 
contracted to work events in Texas, are not able to do so be­
cause they have not had an eye exam within the last year. This 
amendment is proposed to make it less burdensome for Judges 
from out-of-state to officiate at events in Texas. 
Section 61.30. is amended at its title to change "Department" 
to "Executive Director" to more accurately reflect the content of 
the section. The Department also proposes to amend §61.30(b), 
(c), (e), (f)(1), (f)(2)(D), (f)(5), (g) - (k), and (m) - (q) to add the 
phrase "or his designee" after the term "Executive Director". The 
proposed amendments are added to provide clarification that the 
Executive Director may designate an individual to act on his be­
half in regulating combative sports events and to conform with 
§61.30(a) which provides that the Executive Director, or his de­
signee, has complete authority over all phases of an event. 
The Department proposes to amend §61.40(b)(3) to add the term 
"boxing" before registry and to include the national registry for 
Mixed Martial Arts ("MMA") contestants. These amendments 
are proposed to distinguish the national boxing registry from the 
national mixed martial arts registry and to require promoters to 
provide current results for MMA contestants from the MMA na­
tional registry. 
The Department proposes to add §61.40(b)(14) to require that a 
promoter schedule a minimum of six bouts for each MMA event 
and a maximum of 15 bouts. The remaining paragraphs are 
renumbered appropriately. 
The Department proposes to amend §61.40(b)(15)(A) to change 
the term cameramen to camera operators and to add the phrase 
"or his designee" after the term "Executive Director". The De­
partment proposes to amend §61.40(b)(15)(B) to add the phrase 
"or his designee" after the term "Executive Director". 
The Department proposes to amend §61.40(b)(15)(C) to include 
the terms neck brace, defibrillator, backboard, and portable suc­
tion to the portable medical equipment required to be on site for 
all contests. These items are currently being provided on site 
for all contests and this amendment reflects current emergency 
medical technician practices. The Department also proposes to 
add the phrase "or his designee" after the term "Executive Direc­
tor". 
The Department proposes to amend §61.40(b)(16) to require the 
promoter to pay by check or money order the licensing fees of 
seconds, managers or ringside physicians, in addition to contes­
tants, who are not licensed at the time of the weigh-in. 
The Department proposes to amend §61.40(d)(4) to change the 
term "sworn inventory" to "verified report" to conform to the statu­
tory language of Texas Occupations Code §2052.152. The De­
partment proposes additional language that the report must be 
on a department-approved form. 
The Department proposes to amend §61.40(d)(7) to change the 
term boxing event to combative sport event to include mixed 
martial arts and to amend §61.40(d)(10) to include the phrase 
"or his designee" after the term "Executive Director". 
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The Department proposes to amend §61.44(c) to require that 
the manager "or his designee" must attend the referee’s rules 
meeting prior to the first contest of an event. This amendment 
is proposed to address situations where a manager with contes­
tants in different locations is unable to be present at both rule’s 
meetings. 
The Department proposes to amend §61.105(b) to change 
"physicians scales" to "a department-approved scale" to also 
allow for the use of digital scales. 
In addition to the changes identified above, the Department has 
made a few grammatical and technical corrections to the rules 
as proposed which include changing the terms "Commission," 
"Department," and "Executive Director" to lower case to match 
the use of the terms in the statute. 
William H. Kuntz, Jr., Executive Director, has determined that for 
the first five-year period the proposed amendments are in effect 
there will be no cost to state or local government as a result of 
enforcing or administering the proposed amendments. 
Mr. Kuntz also has determined that, for each year of the first 
five-year period the amendments are in effect, the public will 
benefit from the proposed amendments to the rules that provide 
greater clarity and, therefore, certainty in the administration of 
the combative sports program. There will be no adverse eco­
nomic effect on small or micro-businesses and to persons who 
are required to comply with the proposal. 
Since the agency has determined that the proposed amend­
ments will have no adverse economic effect on small business, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002 is not required. 
Comments on the proposal may be submitted to Caroline 
Jackson, Legal Assistant, General Counsel’s Office, Texas De­
partment of Licensing and Regulation, P.O. Box 12157, Austin, 
Texas 78711, or facsimile (512) 475-3032, or electronically: car­
oline.jackson@license.state.tx.us. The deadline for comments 
is 30 days after publication in the Texas Register. 
The amendments are proposed under Texas Occupations 
Code, Chapters 51 and 2052, which authorizes the Department 
to adopt rules as necessary to implement this chapter and any 
other law establishing a program regulated by the Department. 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapters 51 and 2052. No 
other statutes, articles, or codes are affected by the proposal. 
§61.1. Authority. 
This chapter is [These rules are] promulgated under the authority of 
[the] Texas Occupations Code, Chapter 2052[, "Combative Sports"] 
and [the] Texas Occupations Code, Chapter 51[, "Texas Department of 
Licensing and Regulation"]. 
§61.10. Definitions. 
The following words and terms have the following meanings: 
(1) Chief second--The second designated by the contestant 
as the primary advisor or assistant to the contestant. 
(2) Code--The Texas Occupations Code, Chapter 2052, 
"Combative Sports". 
(3) Contestant--Any participant, including a professional 
combative sports contestant, who competes in a combative sport event 
regulated by the Code. 
(4) Deadwood--The numerical difference between tickets 
printed and tickets used. 
(5) Federal Identification Card--A nationally recognized 
identification card issued by the National Boxing Registry or the Na­
tional Mixed Martial Arts Registry required to compete in a combative 
sport event. 
(6) Full Contact--Contact made while intentionally striking 
a blow with any part of the body to an opponent when the contact has 
the potential to temporarily disable or to injure an opponent. 
(7) [(5)] Knock-down--A knock-down occurs when any 
part of a contestant’s body, other than his feet, contacts the floor of the 
ring or fighting area as a result of a blow struck to the contestant by an 
opponent. 
(8) [(6)] License or Registration--A document issued by 
the executive director [Executive Director] permitting  a person to par­
ticipate at an event or perform a function regulated by the Code. 
(9) [(7)] Manager--A person who, under contract, agree­
ment, or other arrangement with a contestant undertakes to directly or 
indirectly, controls, or administer a professional combative sports con­
testant’s affairs. 
(10) [(8)] Matchmaker--One who arranges matches for 
professional combative sports contestants. 
(11) [(9)] Person--Any natural person, corporation, part­
nership, association or other similar entity. 
(12) [(10)] Purse--The financial guarantee or any other re­
muneration promised to contestants for participating in an event and 
includes guarantees for cable pay per view, radio, television or motion 
picture rights. 
(13) [(11)] Ring Officials--Referees, judges, ringside 
physicians and timekeepers. 
(14) [(12)] Ringside Physician--An individual licensed to 
practice medicine by the Texas State Board of Medical Examiners, and 
registered with the department [Department]. 
(15) [(13)] Second--A person who provides assistance or 
advice to a contestant during a contest. 
(16) [(14)] Technical Zone--A restricted alcoholic bever­
age free area between  the ringside and  a department-approved [depart­
ment approved] barrier. 
(17) [(15)] Timekeeper--A person who is the official timer 
of the length of rounds/heats and the intervals between rounds/heats 
and counts when a contestant is down. 
[(16) Full Contact--Contact made while intentionally strik­
ing a blow with any part of the body to an opponent when the contact 
has the potential to temporarily disable or to injure an opponent.] 
§61.22. Licensing Requirements--Judges. 
(a) To qualify for a new license as a judge, an applicant must: 
(1) be at least 21 years of age; 
(2) not have been convicted of a felony; and, 
(3) demonstrate the ability to perform the functions of a 
judge by: 
(A) having observed and completed score cards for all 
contests in at least five events while under the supervision of the depart
ment [Department] and scoring the contests in keeping with standards 
established by the executive director [Executive Director]; or, 
­
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(B) meeting one or more of the following: 
(i) having at least three years active experience as 
a judge and/or referee by having officiated in at least ten combative 
sporting events per year; 
(ii) being currently licensed as a referee in a state 
that the executive director [Executive Director] has determined has li­
censing requirements that are equivalent to Texas’ requirements; or 
(iii) having formerly held a Texas judge’s license 
that lapsed in good standing. 
(b) To obtain or renew a license, a judge must provide test re­
sults showing visual acuity in each eye of at least 20/40 corrected. The 
test must have been performed by a licensed Optometrist or licensed 
Ophthalmologist no more than three years [one year] before the appli­
cation for licensure or license renewal is filed. 
§61.30. Responsibilities and Authority of the Executive Director [De-
partment]. 
(a) The executive director [Executive Director], or his de­
signee, has complete authority over all phases of an event, including, 
but not limited to the weigh-in, matching of contestants, entrance 
to the forum, passes to the technical zone, audit of ticket sales, and 
payment of purses. 
(b) For all professional contests, the executive director, or his 
designee, [Executive Director] will assign the timekeepers, referees, 
ringside physicians and judges. 
(c) In title and championship contests, the executive director, 
or his designee, [Executive Director] will consult with the sponsoring 
or sanctioning bodies on the assignment of judges and referees. The 
executive director, or his designee, [Executive Director] will make as­
signments for such contests. 
(d) The executive director [Executive Director] may request 
medical tests to prove gender of a contestant. 
(e) The executive director, or his designee, [Executive Direc­
tor] may recognize and enforce disciplinary sanctions, disqualification, 
or medical suspensions imposed by other combative sport authorities. 
If the executive director, or his designee, [Executive Director] proposes 
to deny licensure based on action of another jurisdiction, the applicant 
has a right to an opportunity for a hearing. 
(f) Selection of Ring Officials 
(1) The executive [Executive] director, or his designee, 
will assign ring officials on a rotational basis from lists of licensees and 
registrants. Assignments will be made to ensure the highest degree of 
safety for contestants. The department [Department] will assist license 
holders and registrants in developing expertise in the combative sports 
of their choice, to include training and shadow officiating. 
(2) The key determining factors for assigning ring officials 
are: 
(A) the ring official’s level of expertise in connection 
with the level of expertise required for a particular contest and a par­
ticular combative sport; 
(B) the location of the event; 
(C) the location of the licensee’s residence; and 
(D) any other factors as determined by the executive di­
rector, or his designee [Executive Director]. 
(3) A ring official who declines to work an event, will miss 
his rotation. 
(4) The name of a ring official  who declines to work an  
event five times in succession will be taken off of the rotational list. 
(5) In order to be reinstated on the rotation list, an official 
may be required to complete additional training as determined by the 
executive director, or his designee [Executive Director]. 
(6) If a ring official under this subsection substitutes for 
another who declined to work an event, the substituting official does 
not lose his place on the rotational list. 
(g) The executive director, or his designee, [Executive Direc­
tor] shall assign two timekeepers for each event, one to keep time and 
one to count for knock-downs. 
(h) The executive director, or his designee, [Executive Direc­
tor] may eject any person from an event who violates department [De­
partment] rules or the Code. 
(i) The executive director, or his designee, [Executive Direc­
tor] will not approve matches between contestants in different weight 
categories, except by weight tolerances as stated in §61.105. 
(j) The executive director, or his designee, [Executive Direc­
tor] will not approve matches between genders. 
(k) The executive director, or his designee, [Executive Direc­
tor] may waive the application of a rule to an event if he determines 
that such waiver will not negatively affect the safety of any contestant 
and that the spirit of the Code and this chapter [these rules] is served  
by such waiver. The waiver must be in writing or later confirmed in 
writing. 
(l) Licensure or registration does not automatically authorize 
an individual to participate in an event. 
(m) A decision rendered after a contest shall not be changed 
unless the executive director, or his designee, [Executive Director] after  
a review of the judges’ scorecards, finds that a clerical or mathematical 
error resulted in an incorrect decision. 
(n) The executive director, or his designee, [Executive Direc­
tor] may approve championship or title contests if the department [De­
partment] has recognized the sponsoring sanctioning organization as a 
legitimate combative sport organization. 
(o) The executive director, or his designee, [Executive Direc­
tor] may require of a contestant, neurological or other medical testing. 
(p) The executive director, or his designee, [Executive Direc­
tor] may order a drug screen at any time for good cause. If a drug screen 
is performed, the contestant is responsible for paying the costs of the 
drug screen. 
(q) The executive director, or his designee, [Executive Direc­
tor] shall have sole control over the Technical Zone including but not 
limited to who may be admitted to the zone. 
§61.40. Responsibilities of the Promoter. 
(a) Bond and Insurance Requirements for Promoters 
(1) At the time of licensure and upon each renewal, a pro­
moter applicant must submit to the department [Department] proof of 
financial responsibility by: 
(A) submitting a $10,000 surety bond written by a 
bonding company authorized to do business in the state of Texas 
guaranteeing payment of all obligations, except gross receipts taxes, 
arising out of events promoted by the applicant which shall remain in 
effect for four years after the effective cancellation date; and 
(B) submitting a $15,000 surety bond, written by a 
bonding company authorized to do business in the State of Texas, 
PROPOSED RULES November 20, 2009 34 TexReg 8149 
guaranteeing payment of gross receipts taxes owed for promoted 
events, which shall remain in effect for four years after the effective 
cancellation date. 
(2) The promoter shall provide insurance and pay all de­
ductibles for contestants, to cover medical, surgical and hospital care 
with a minimum limit of $50,000 for injuries sustained while partici­
pating in a contest and $100,000 to a contestant’s estate if he dies of in­
juries received while participating in a contest. The insurance premium 
and deductibles shall not be deducted from the contestant’s purse. At 
least ten calendar days before an event, the promoter shall provide to 
the department Department] for each event sponsored, a certificate of 
insurance show
[
ing proper coverage. The promoter shall supply to those 
participating in the event the proper information for filing a medical 
claim. 
(b) A Promoter shall: 
(1) Bear all financial responsibility for the event. 
(2) Provide the department [Department] written notice of 
all proposed event dates, ticket prices, and participants of the main 
event, at least 21 days before the proposed event date and obtain writ­
ten approval from the department [Department] to promote the event 
prior to advertising or selling tickets. Promoters who have cancelled or 
postponed two events in sequence after having obtained departmental 
[Departmental] approval for the events will be required to pay the per­
mit fee set out in §61.80(b) at the time the 21 day notice is filed. The 
fee will not be refunded. 
(3) Obtain written departmental approval for the fight card 
at least 10 working days before the event date. The request shall con­
tain the full legal name, address, date-of-birth, Texas contestant li­
cense number, Federal Identification number, weight, previous fight 
record (by supplying current results from the contestant’s boxing reg­
istry recognized by the Professional Boxing Safety Act of 1996, 15 
USC §§6301-6313 or from Mixed Martial Arts, LLC the national reg­
istry for MMA contestants), and number of rounds to be fought for 
each contestant. In addition, the department [Department] may require 
submission of certified birth certificates or other official evidence of 
identification. 
(4) Provide written notice to the department [Department] 
of any change in the card before the scheduled weigh-in. Notices an­
nouncing changes or substitutions in the card must also be conspicu­
ously posted at the box office and announced from the ring before the 
opening contest. 
(5) Provide to the department [Department], written notice 
of any change in the announced or advertised location, time or card 
cancellations before the scheduled weigh-in. 
(6) Provide two ringside physicians, registered by the de­
partment [Department], for each event. 
(7) Provide at least one registered physician to conduct pre­
fight physicals. The department [Department] may require additional 
physicians depending on the event size. Provide a private area for the 
ringside physician to perform pre-fight examinations. 
(8) Assure that beverages are only allowed in paper or plas­
tic cups at the event. 
(9) Immediately after the event, compensate the ringside 
physicians, timekeepers, judges, referees and contestants. Payment 
of percentage contracts shall be made when the amount can be deter­
mined. Payments that do not require additional accounting or auditing, 
shall be made in the presence of an authorized department [Depart­
ment] representative. 
(10) Provide no less than two private dressing rooms of 
adequate size for the contestants and their licensed managers, and 
seconds, and separate dressing rooms for male and female contestants. 
Only working commission [Commission] employees, contract inspec­
tors, media, physicians, licensed working ring officials, promoter, 
matchmaker, manager and seconds will be allowed in the dressing 
rooms. 
(11) Ensure that no alcoholic beverages or illegal drugs are 
in the dressing room. 
(12) Ensure the safety of the contestants, officials, and 
spectators. 
(A) There shall be a pre-fight plan and route to remove 
an injured contestant from the ring and arena. Upon request, the pro­
moter shall inform the department [Department] of these plans. The 
plan shall include the name and location of a local hospital emergency 
room. 
(B) A sufficient number of security personnel shall be 
retained to maintain order. 
(13) Schedule no less than 24 or more than 60 rounds for 
each event. No event shall exceed 10 rounds, except a championship or 
title contest, which shall not exceed 12 rounds. A sparring or exhibition 
event shall not exceed three rounds. 
(14) In an MMA event the promoter shall schedule no less 
than 6 or more than 15 bouts for each event. 
(15) [(14)] Ensure that the rules set forth below regard­
ing equipment and gloves that apply to a particular type of event are 
followed and that each event is conducted in compliance with the fol­
lowing: 
(A) The ring apron shall be kept clear at all times of ob­
jects including, but not limited to: cameras, microphones, and adver­
tisements. A separate camera platform at a neutral corner of the ring 
for use by camera operators [cameramen] may be provided. Camera 
operators [Cameramen] may be allowed on the ring apron during rest 
periods, between bouts, or at the discretion of the executive director, 
or his designee [Executive Director]. No seats may be sold at the ring 
apron. 
(B) The Technical Zone shall be set up for the depart­
ment [Department], according to the executive director’s, or his de­
signee’s, [Executive Director’s] instructions. 
(C) All emergency medical personnel and portable 
medical equipment shall be located within the Technical Zone during 
the event. There must be a resuscitator, oxygen, stretcher, a certified 
ambulance, neck brace, defibrillator, backboard, portable suction, 
and an emergency medical technician on site for all contests. The 
executive director, or his designee, [Executive Director] may require 
additional medical personnel and equipment depending on the number 
of matches scheduled. 
(D) The judges’ chairs shall be high enough that their 
shoulders shall be no lower than the ring floor. Physician ringside seats 
shall be in the neutral corner(s). 
(E) There shall be at least one, but no more than three, 
authorized promoter representative(s) at ringside at all times. Only the 
promoter’s representative(s), department [Department] officials, the 
press, physicians, representatives of sanctioning bodies, and judges 
shall sit at the ringside tables. For purposes of this subparagraph 
[rule], an event coordinator is a representative of the promoter. 
(16) It shall be the promoter’s responsibility to pay by 
check or money order the licensing fees of contestants, seconds, 
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managers, or ringside physicians who are not licensed at the time of 
the weigh-in. 
[(15) In the event that a person who is intended to be a 
Contestant is not licensed at the time of the weigh-in it is the promoter’s 
responsibility to pay the licensing fee by check or money order. No 
cash will be accepted.] 
(17) [(16)] Supervise the activities of employees and event 
coordinators to assure that promoted events are conducted in compli­
ance with these rules and applicable statutes. 
(18) [(17)] Ensure that all advertising concerning an event 
he promotes accurately describes the event and does not include the 
names of any person or entity, other than the promoter, as a presenter 
of the event. 
(c) Contract requirements between Promoter and Contestant. 
(1) The promoter for an event shall have contracts with 
contestants executed in triplicate on department [Department] forms  
showing the amount of guarantee or percentage promised the number 
and time limit of rounds, when and where the contestants are sched­
uled to appear, weight category, and other pertinent details governing 
the event. If applicable, the compensation section must include the 
specifics of television, radio and cable rights. The contract must define 
and provide for agreement on compensation if the opponent fails to ap­
pear at the weigh-in or bout. All contracts must state the dollar amount 
or percentage withheld for expenses, taxes, advances, sanctions or any 
other items the promoter seeks to subtract from a contestant’s purse. 
(2) The promoter shall furnish one executed copy of the 
contract to the contestants or their managers, retain one, and submit 
one to the department [Department]. 
(3) All required information must be typed or legibly 
printed, and the contestant and promoter shall initial any changes or 
addenda. 
(d) Tickets 
(1) All tickets shall have printed on each half, the price in­
cluding any service surcharge or handling fee, and event date. 
(2) Roll tickets with consecutive numbers shall be sold 
only at the box office on the day of the show. 
(3) If there is no ticket manifest, tickets of different prices 
shall be printed on different colored ticket stock 
(4) The promoter shall submit a verified report [sworn in­
ventory] to the  department [Department] of tickets delivered to any 
outlet or event sponsor. The report [inventory] shall account for any 
known overprints, changes, or extras and must be on a department-ap­
proved form. 
(5) Tickets shall not be sold for more than the actual capac­
ity of the location where the event is held. 
(6) All tickets shall be torn in half and one half returned to 
the ticket holder at the entrance gate. The other half shall be imme­
diately deposited in a sealed container, where it is to remain until the 
department’s [Department’s] representative witnesses the opening of 
the container. No one shall pass through the gate without having their 
ticket torn or shall occupy a seat unless holding a ticket half or have a 
working pass or credential with a specific seat assignment indicated on 
them. Passes and or credentials may not be sold or bartered. 
(7) If a main event or special added attraction is postponed 
or cancelled for any reason, the promoter shall promptly refund ticket 
sales. A special added attraction is the appearance of any person or 
persons at any boxing event whose reputation or ability is calculated 
to increase attendance. Tickets in the hands of ticket services shall 
be returned to the promoter not later than when the box office at the 
combative sport [boxing] event site has closed. 
(8) Promoters shall hold tickets of every description used 
for any event for at least 30 days after the event. The tickets shall be 
kept in separate packages for each event for audit purposes. 
(9) When computing gross receipts, the face value of tick­
ets, except deadwood, shall be included whether the tickets were sold 
for cash, given away, or bartered for services provided. 
(10) Tickets shall be accounted for after the event and the 
executive director, or his designee, [Executive Director] may r eview  
the process, and may check the number of gate ticket containers and 
their seals or padlocks. 
(e) A promoter shall submit to the department [Department] a  
tax report and a 3% gross receipts tax payment within three business 
days of an event. 
§61.44. Responsibilities of Managers. 
(a) Managers shall deal fairly with contestants. 
(b) It is the contestant and manager’s joint responsibility to 
comply with all requirements, including rest periods and medical sus­
pensions. 
(c) Managers or their designees, must attend the referee’s rules 
meeting conducted prior to the first contest of an event. 
§61.105. Weight Categories and Weigh-in--Boxing and Kickboxing. 
(a) A Promoter shall assure that the weigh-in takes place at a 
specific time set by the promoter and approved by the department [De
partment], generally between the hours of 2 p.m. of the day before the 
contest and 12 noon the day of the contest. The department [Depart
ment] must be notified ten days before the event. 
(b) A department-approved scale [Physician’s scales] must b e  
used for weighing-in contestants. The department [Department] may  
require that the scales be certified. 
(c) Contestants failing to meet contract weight shall have two 
hours to meet the allowances and be reweighed. 
(d) No contestant may engage in a contest where the weigh-in 
weight difference between contestants exceeds the allowance shown in 
the following "WEIGHT ALLOWANCE" schedule: 
(1) 112 lbs. or under--3 lbs. 
(2) 113-118 lbs.--4 lbs. 
­
­
(3) 119-126 lbs.--5 lbs. 
(4) 127-135 lbs.--6 lbs. 
(5) 136-147 lbs.--8 lbs. 
(6) 148-160 lbs.--10 lbs. 
(7) 161-175 lbs.--12 lbs. 
(8) 176-200 lbs.--15 lbs. 
(9) 201 lbs. or over--No limit 
(e) If a contestant’s body weight at the time of weigh-in is 5% 
or more over his contracted weight, he shall be disqualified for the 
contest. 
(f) If in an attempt to make weight, a contestant shows evi­
dence of dehydration, having taken diuretics, or other drugs, or having 
used any other harsh modality, the department [Department] shall dis­
qualify the contestant on the advice of the examining physician. 
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(g) Weight Divisions. The weight classes for boxing and kick-
boxing contests or exhibitions are shown in the schedule below. A con­
testant in a weight class may participate in a bout with a contestant in 
an adjacent weight class so long as their weight difference falls within 
the weight allowance shown in subsection (d) [of this section above] 
for the weight of the contestant weighing the least. 
(1) Flyweight--up to 112 lbs. 
(2) Super Flyweight--over 112 to 115 lbs. 
(3) Bantamweight--over 115 to 118 lbs. 
(4) Super Bantamweight--over 118 to 122 lbs.  
(5) Featherweight--over 122 to 126 lbs. 
(6) Super Featherweight--over 126 to 130 lbs.  
(7) Lightweight--over 130 to 135 lbs. 
(8) Super Lightweight--over 135 to 140 lbs. 
(9) Welterweight--over 140 to 147 lbs. 
(10) Super Welterweight--over 147 to 154 lbs. 
(11) Middleweight--over 154 to 160 lbs. 
(12) Super Middleweight--over 160 to 168 lbs.  
(13) Light Heavyweight--over 168 to 175 lbs. 
(14) Cruiserweight--over 175 to 200 lbs. 
(15) Heavyweight--over 200 lbs. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 9, 
2009. 
TRD-200905141 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-7348 
TITLE 19. EDUCATION 
PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER II. COMMISSIONER’S RULES 
CONCERNING HIGH SCHOOL ALLOTMENT 
19 TAC §§61.1091 - 61.1095, 61.1097 - 61.1101  
The Texas Education Agency proposes amendments to 
§§61.1091 - 61.1095 and §§61.1097 - 61.1101, concerning 
the high school allotment for school districts. The sections 
implement provisions for the administration of high school 
allotment funds. The proposed amendments would update the 
rules to reflect statutory changes resulting from the 81st Texas 
Legislature, 2009. 
House Bill (HB) 1, 79th Texas Legislature, Third Called Session, 
2006, added the Texas Education Code (TEC), §42.2516(b)(3), 
providing for an allotment of $275 for each student in average 
daily attendance in Grades 9-12 in a school district. The addi­
tional state aid is for the purpose of improving graduation and col­
lege readiness rates. In addition, HB 1 added the TEC, §39.113 
and §39.114, authorizing the commissioner of education to adopt 
rules to implement provisions relating to the use of this additional 
state aid referred to as the high school allotment. 
The commissioner exercised rulemaking authority to implement 
the high school allotment by adopting 19 TAC Chapter 61, 
School Districts, Subchapter II, Commissioner’s Rules Con­
cerning High School Allotment, effective November 9, 2006. 
HB 3, 81st Texas Legislature, 2009, renumbered the TEC, 
§39.113, as §39.233, and the TEC, §39.114, as §39.234. HB 
3 also revised language in renumbered TEC, §39.234(b), re­
garding criteria for identification of school districts eligible for 
exceptions for alternative uses of the funds. 
HB 3646, 81st Texas Legislature, 2009, repealed the provisions 
for the funding of the high school allotment that were in the TEC, 
§42.2516, and placed these provisions in new TEC, §42.160, 
making the allotment no longer a part of additional state aid for 
tax reduction but instead a Tier I allotment. 
The proposed amendments to  19  TAC Chapter 61, Subchapter 
II, would reflect these statutory changes by updating references 
throughout the subchapter to renumbered TEC sections. 
Other changes would include an amendment to §61.1091, Defi ­
nitions, to update the title of a cross-referenced rule and amend­
ments to §61.1094, Exceptions for Alternative Uses of Funds, 
and §61.1101, Standards for Selecting and Methods for Recog­
nizing Districts and Campuses Offering Exceptional Programs, 
to remove outdated year references. 
Technical edits would be made throughout the subchapter to cor­
rect word usage and punctuation. 
The proposed amendments would have no new procedural and 
reporting implications.  The proposed amendments  would have  
no new locally maintained paperwork requirements. 
Lisa Dawn-Fisher, Deputy Associate Commissioner for School 
Finance, has determined that for the first five-year period the 
amendments are in effect there will be no additional costs for 
state or local government as a result of enforcing or administer­
ing the amendments. 
Ms. Dawn-Fisher has determined that for each year of the first 
five years the amendments are in effect the public benefit an­
ticipated as a result of enforcing the amendments would be the 
reflection in rule of recent statutory changes. There is no antici­
pated economic cost to persons who are required to comply with 
the proposed amendments.  
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins November 
20, 2009, and ends December 21, 2009. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez,  
Policy Coordination Division, Texas Education Agency, 
1701 North Congress Avenue, Austin, Texas 78701, (512) 
475-1497. Comments may also be submitted electronically to 
rules@tea.state.tx.us or faxed to (512) 463-0028. A request for 
a public hearing on the proposal submitted under the Admin­
istrative Procedure Act must be received by the commissioner 
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of education not more than 14 calendar days after notice of 
the proposal has been published in the Texas Register on 
November 20, 2009. 
The amendments are proposed under the TEC, §39.233, which 
authorizes the commissioner to adopt rules for the administra­
tion of programs for recognition of high school completion and 
success and college readiness; TEC, §39.234, which authorizes 
the commissioner to adopt rules relating to the use of high school 
allotment funds; and TEC, §42.160, which authorizes the com­
missioner to adopt rules to administer the high school allotment. 
The amendments implement the TEC, §§39.233, 39.234, and 
42.160. 
§61.1091. Definitions. 
The following words and terms, when used in this subchapter, [shall] 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Academically rigorous course work--Academically 
rigorous course work is an academically intense and high-quality 
program of study that provides students with the information and skills 
necessary to successfully enroll in entry-level courses at an institution 
of higher education without the need for developmental course work. 
Academically rigorous coursework includes four years of high school 
level mathematics and four years of high school level science. 
(2) Advanced academic opportunity--An advanced aca­
demic opportunity includes the following: 
(A) honors [advanced] courses, such as College Board 
advanced placement and International Baccalaureate courses, and oth­
ers as defined in §74.30 of this title (relating to Identification of Hon
ors [Advanced] Courses), with the exception of the Social Studies Ad­
vanced Studies; 
(B) dual enrollment courses for which students receive 
both high school and college credit, as limited by §74.25 of this title 
(relating to High School Credit for College Courses); 
(C) an original research/project as described in [defined 
by] §74.54 of this title (relating to Distinguished Achievement High 
School Program--Advanced High School Program) or by §74.64 of this 
title (relating to Distinguished Achievement High School Program-­
­
Advanced High School Program); and 
(D) advanced technical credit courses. 
(3) College readiness program--A college readiness pro­
gram is any program, activity, or strategy designed to do either of the 
following: 
(A) increase the number of students who are academi­
cally prepared to enroll in entry-level courses at institutions of higher 
education without the need for developmental course work; or 
(B) increase the number of students who enroll in insti­
tutions of higher education. 
(4) Developmental course work--As defined in §4.53 of 
this title (relating to Definitions), developmental course work is [refers 
to] non-degree-credit course work designed to address a student’s 
deficiencies. 
(5) High school allotment--The high school allotment is the 
funding [refers to funds] allocated under the Texas Education Code 
(TEC), §42.160 [§42.2516(b)(3)]. 
(6) High school completion and success initiative--A high 
school completion and success initiative is any program, activity, or 
strategy designed to do the following: 
(A) improve student achievement in high school; and 
(B) increase the number of students who graduate from 
high school. 
(7) Institution of higher education--An institution of higher 
education is any public technical institute, public junior college, public 
senior college or university, medical or dental unit, or other agency of 
higher education as defined in the TEC, §61.003. 
(8) School district--For the purposes of this subchapter, an 
open-enrollment charter school is considered a school district. 
§61.1092. Payment of the High School Allotment. 
(a) In accordance with the Texas Education Code (TEC), 
Chapter 42, Subchapter C [E], the Texas Education Agency (TEA) will 
[shall] distribute funds to school districts for the purpose of payment 
of the high school allotment, as specified by the provisions in this 
subchapter. 
(b) Each school district must [shall] provide to the TEA an 
estimate of student enrollment for Grades 9-12 for the school district 
in a manner established by the commissioner of education. 
(c) High school allotment funds will [shall] be distributed to 
each school district as a part of regularly scheduled state aid payments 
according to the district’s Foundation School Program payment sched­
ule. 
(d) School districts must [shall] account for the receipt 
and expenditure of funds distributed under the TEC, §42.160 
[§42.2516(b)(3)], in accordance with §109.41 of this title (relating to 
Financial Accountability System Resource Guide). The commissioner 
may establish specific [Specific] procedures for reporting the receipt 
and expenditure of high school allotment funds [may be established 
by the commissioner]. 
§61.1093. Use of Funds. 
In accordance with the Texas Education Code, §39.234(a) [§39.114(a)], 
high school allotment funds may be spent on the following, which, 
unless otherwise noted, must [shall] be targeted toward Grades 6-12: 
(1) programs that provide underachieving students, as de­
fined by local policy, with the following: 
(A) instruction in study skills for success in college 
level work; 
(B) academic and community support for success in 
college preparatory classes; 
(C) support to participate in academic competitions; 
and 
(D) information about and access to college and finan­
cial aid; 
(2) activities designed to increase the number of students 
who take preparatory college entrance examinations and college en­
trance examinations; 
(3) programs that increase the number of students who en­
roll and succeed in College Board advanced placement courses and In­
ternational Baccalaureate courses; 
(4) programs that increase the number of students who take 
College Board advanced placement examinations and International 
Baccalaureate examinations; 
(5) programs that expand participation in dual enrollment 
or concurrent enrollment courses; 
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(6) activities designed to increase access for underachiev­
ing students to college and financial aid; 
(7) activities designed to create a college-going culture 
within a district or on a campus; 
(8) early college high school programs that provide at-risk 
students and other students with the opportunity to graduate from high 
school with an associate’s degree or 60 hours of credit toward a bac­
calaureate degree; 
(9) programs that provide academic support and instruction 
to increase the number of students who complete the Recommended 
High School Program or the Distinguished Achievement Program as 
defined in Chapter 74, Subchapter E, of this title (relating to Graduation 
Requirements, Beginning with School Year 2004-2005)[,] or Chapter 
74, Subchapter F, of this title (relating to Graduation Requirements, 
Beginning with School Year 2007-2008); 
(10) strategies that create small learning communities, ad­
vocacy programs, or advisory programs for students; 
(11) programs or activities that create individualized high 
school graduation and postsecondary plans for students; 
(12) programs that ensure that students have access to rig­
orous curriculum, effective instruction, and timely formative assess­
ment; 
(13) programs that create opportunities for middle and high 
school educators and college and university faculty to jointly identify 
college and secondary curricular requirements and expectations and 
develop means to align these requirements and expectations; 
(14) summer transition programs and other programs that 
provide academic support and instruction for students entering Grade 
9; and 
(15) other high school completion and success initiatives 
as approved by the commissioner of education. 
§61.1094. Exceptions for Alternative Uses of Funds. 
In accordance with the Texas Education Code, §39.234(b) [(TEC), 
§39.114(b)], before the beginning of each [the 2008-2009] school year, 
the commissioner of education will [shall] identify school districts that 
are eligible for exceptions for alternative uses of high school allotment 
funds. 
§61.1095. Allowable Expenditures. 
(a) A school district may use high school allotment funds to 
support a program or activity that is currently in place in the district or 
on a campus, provided that the program satisfies at least one of the per­
missible uses of funds identified in the Texas Education Code (TEC), 
§39.234(a) [§39.114(a)], and further defined in §61.1093 of this title 
(relating to Use of Funds). 
(b) A school district may spend high school allotment funds on 
the following, provided these items are for uses identified in the TEC,
§39.234(a) [§39.114(a)], and further defined in §61.1093 of this title: 
(1) tuition and fees; 
(2) textbooks and other instructional materials; 
(3) transportation; 
(4) equipment, including science laboratory equipment; 
(5) technology; 
(6) parent and community involvement and outreach; 
(7) professional development; 
 
(8) technical assistance services; 
(9) performance reward and incentive programs for stu­
dents; 
(10) personnel costs, including salaries and benefits; 
(11) stipends and extra-duty pay; and 
(12) performance reward and incentive programs estab­
lished in district policy or employment contracts. 
(c) School districts may pool high school allotment funds to 
implement multidistrict [multi-district] programs for the uses of funds 
identified in the TEC, §39.234(a) [§39.114(a)], and further defined in 
§61.1093 of this title. 
       §61.1097. Additional High School Completion and Success Initia-
tives Approved by the Commissioner. 
(a) To [In order to] implement high school completion and 
success initiatives for students in Grades 6-12 other than those pro­
grams, activities, and strategies identified for Grades 6-12 in the Texas 
Education Code (TEC), §39.234(a) [§39.114(a)], or further defined in 
§61.1093 of this title (relating to Use of Funds), a school district must 
apply to the Texas Education Agency (TEA), by a date set by the com­
missioner of education. The application must include a standard appli­
cation as required by the TEA division responsible for approving high 
school completion and success initiatives under this subchapter. No ap­
plication is needed to implement programs under [in accordance with] 
§61.1093 of this title. 
(b) The TEA will [shall] review and consider approval of ap­
plications submitted under this section. 
(c) The TEA may consider criteria that include, but are not 
limited to, the following when determining whether to approve an ap­
plication: 
(1) indications that the initiative will improve student 
performance in relation to the performance indicators established in 
§61.1099 of this title (relating to School District Annual Performance 
Review); 
(2) evidence that activities under the initiative address the 
needs of the target population participating in the initiative; 
(3) indications that the design of the initiative reflects up­
to-date knowledge about high school completion and success and/or 
college readiness and effective practices; 
(4) the qualifications, experience, or certifications of per­
sonnel or external consultants involved in the initiative; and 
(5) the appropriateness of proposed expenditures. 
(d) A school district that receives approval from the TEA to 
implement a high school completion and success initiative under this 
section may  be  required to reapply [re-apply] for approval each year. 
(e) The TEA may identify specific programs, activities, and 
strategies that are approved for use in the expenditure of high school 
allotment funds in addition to those identified in the TEC, §39.234(a) 
[§39.114(a)], or further defined in §61.1093 of this title. 
§61.1098. Policy Advisory Group. 
(a) The commissioner of education may create an advisory 
group composed of stakeholders, including the following: 
(1) representatives from school districts; 
(2) representatives from institutions of higher education; 
(3) experts with high school completion and success and 
college readiness experience; and 
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(4) other interested stakeholders. 
(b) The advisory group may review activities and programs 
implemented with high school allotment funds and make recommen­
dations to the commissioner regarding the following: 
(1) standards for evaluating the success and cost-effective­
ness of high school completion and success and college readiness pro­
grams implemented with high school allotment funds; 
(2) criteria for identifying and disseminating promising 
practices and strategies; and 
(3) guidance for school districts and campuses in establish­
ing and improving high school completion and success and college 
readiness programs implemented with high school allotment funds. 
(c)          
[shall] make recommendations regarding standards for selecting and 
If requested by the commissioner, the advisory group will
methods for recognizing school districts and campuses with excep­
tional high school completion and success and college readiness pro­
grams implemented with high school allotment funds. 
§61.1099. School District Annual Performance Review. 
(a) At an open meeting of the board of trustees, each school 
district must [shall] establish annual performance goals for programs, 
activities, and strategies implemented with high school allotment funds 
related to the following performance indicators: 
(1) percentage of students graduating from high school; 
(2) enrollment in advanced courses, including College 
Board advanced placement courses, International Baccalaureate 
courses, and dual or college credit courses; 
(3) percentage of students successfully graduating on the 
Recommended High School Program or Distinguished Achievement 
Program described in Chapter 74, Subchapter E, of this title (relating to 
Graduation Requirements, Beginning with School Year 2004-2005)[,] 
or Chapter 74, Subchapter F, of this title (relating to Graduation Re­
quirements, Beginning with School Year 2007-2008); 
(4) percentage of students who achieve the higher educa­
tion readiness component qualifying scores on the English language 
arts section of the exit-level Texas Assessment of Knowledge and Skills 
(TAKS); and 
(5) percentage of students who achieve the higher educa­
tion readiness component qualifying scores on the mathematics section 
of the exit-level TAKS. 
(b) Annually, the board of trustees of each school district must 
[shall] review its progress in relation to the performance indicators 
specified in subsection (a) of this section. Progress should be assessed 
based on information that is disaggregated with respect to race, ethnic­
ity, gender, and socioeconomic status. 
(c) Each school district must [shall] ensure that decisions 
about the continuation or establishment of programs, activities, and 
strategies implemented with high school allotment funds are based on: 
(1) state assessment results and other student performance 
data; 
(2) standards for success and cost-effectiveness as estab­
lished by the commissioner of education under [in accordance with] 
the Texas Education Code (TEC), §39.233(a)(1) [§39.113(a)(1)]; and 
(3) guidance for improving high school completion 
and success and college readiness programs as established by the 
commissioner under the [in accordance with] TEC, §39.233(a)(2) 
[§39.113(a)(2)]. 
§61.1100. Evaluation of Programs. 
(a) The Texas Education Agency (TEA) will [shall] evaluate  
programs implemented with high school allotment funds based on the 
following: 
(1) performance indicators as established in §61.1099 of 
this title (relating to School District Annual Performance Review); and 
(2) standards for success and cost-effectiveness as estab­
lished by the commissioner under [in accordance with] the Texas Edu­
cation Code , §39.233(a)(1) [(TEC), §39.113(a)(1)]. 
(b) In addition to the evaluation on the indicators identified in 
subsection (a) of this section, school districts will [shall] be evaluated  
based on the academic quality indicators in the TEA’s performance-
based monitoring system and other compliance requirements. 
§61.1101. Standards for Selecting and Methods for Recognizing Dis-
tricts and Campuses Offering Exceptional Programs. 
(a) In accordance with the Texas Education Code (TEC), 
§39.233(a)(3) [§39.113(a)(3)], by January 1 of each year, [begin­
ning in 2008,] the commissioner of education will [shall] select for  
recognition districts and campuses that offer exceptional high school 
completion and success and college readiness programs implemented 
with high school allotment funds. 
(b) The commissioner must establish standards for selecting 
school districts and campuses with exceptional high school completion 
and success and college readiness programs [shall be established by the 
commissioner of education]. 
(c) The standards for selection will [shall] be based on infor­
mation that is disaggregated with respect to race, ethnicity, gender, and 
socioeconomic status. Standards for selection will [shall] include con­
sideration of district and campus performance in relation to the follow­
ing: 
(1) performance indicators as established in §61.1099 of 
this title (relating to School District Annual Performance Review); 
(2) standards for success and cost-effectiveness as es­
tablished by the commissioner under [in accordance with] the  TEC,  
§39.233(a)(1) [§39.113(a)(1)]; and 
(3) district or campus improvement relative to districts and 
campuses that exhibit similar characteristics of students served by the 
campus or district, including, but not limited to, past academic per­
formance, socioeconomic status, ethnicity, and limited English profi ­
ciency. 
(d) The commissioner must establish methods for recognizing 
school districts and campuses that offer exceptional high school com­
pletion and college readiness programs implemented with high school 
allotment funds [shall be established by the commissioner]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 9, 
2009. 
TRD-200905142 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 475-1497 
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CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER AA. COMMISSIONER’S 
RULES 
19 TAC §129.1025 
The Texas Education Agency (TEA) proposes an amendment 
to §129.1025, concerning student attendance accounting. The 
section adopts by reference the annual student attendance ac­
counting handbook. The handbook provides student attendance 
accounting rules for school districts and charter schools. The 
proposed amendment would adopt by reference the 2009-2010 
Student Attendance Accounting Handbook Version 2. 
Legal counsel with the TEA has recommended that the proce­
dures contained in each annual student attendance accounting 
handbook be adopted as part of the Texas Administrative Code. 
This decision was made in 2000 as a result of a court decision 
challenging state agency decision making via administrative let­
ters and publications. Given the statewide application of the at­
tendance accounting rules and the existence of sufficient statu­
tory authority for the commissioner of education to adopt by ref­
erence the student attendance accounting handbook, staff pro­
ceeded with formal adoption of rules in this area. The intention is 
to annually update the rule to refer to the most recently published 
student attendance accounting handbook. Data from previous 
school years will continue to be subject to the student attendance 
accounting handbook as the handbook existed in those years. 
Each annual student attendance accounting handbook provides 
school districts and charter schools with the Foundation School 
Program (FSP) eligibility requirements of all students, prescribes 
the minimum requirements of all student attendance accounting 
systems, lists the documentation requirements for attendance 
audit purposes, specifies the minimum standards for systems 
that are entirely functional without the use of paper, and details 
the responsibilities of all district personnel involved in student 
attendance accounting. The TEA distributes FSP resources un­
der the procedures specified in each current student attendance 
accounting handbook. The final version of the student atten­
dance accounting handbook is published on the TEA website 
each June or July. A supplement, if necessary, is also published 
on the TEA website. 
The proposed amendment to 19 TAC §129.1025 would adopt by 
reference the 2009-2010 Student Attendance Accounting Hand-
book Version 2. In the first version of the student attendance 
accounting handbook for the 2009-2010 school year, incorrect 
dates for data submission for districts operating year-round pro­
grams were provided in the subsection on data submission, and 
information on residential facilities was erroneously included in 
the subsection on juvenile justice alternative education programs 
(JJAEPs). These errors necessitated publication of a second 
version of the handbook. 
Significant changes to the 2009-2010 Student Attendance Ac-
counting Handbook Version 2 from the 2008-2009 Student At-
tendance Accounting Handbook Version 2 include the following. 
Section 2 
An explanation that attendance records and reports may be kept 
at an accessible, secure off-site location was added. 
The term bilingual/ESL participation code was replaced with 
bilingual program type code and ESL program type code. 
Sections 2 and 3 
Audit requirements specific to paperless attendance accounting 
systems were added. 
Section 3 
Explanations of eligibility codes were clarified. 
An explanation that study halls do not qualify as instructional 
hours was added. 
Information on the funding eligibility of students who have met all 
graduation requirements except passing state-required assess­
ments was added. 
A correction was made in the notes on maximum eligible age 
in subsection 3.2.3 to state that students receiving special edu­
cation services who are at least 22 years of age and under 26 
years of age on September 1 admitted for the purpose of com­
pleting the requirements for a high school diploma are not eligible 
for other weighted state funding. Previously, the note incorrectly 
stated "21 years of age" instead of "22 years of age" and did not 
include the phrase "on September 1." 
A list of the residency criteria that make students eligible for at­
tendance at Texas public schools was added to subsection 3.3.3. 
A subsection on the entitlement of certain students to transfer to 
the district of a bordering state was added. 
Information about circumstances under which students who are 
18 years of age or older will be considered dropouts was added. 
Also, an explanation that a district’s authority to revoke enroll­
ment for certain students does not override the district’s respon­
sibility to provide a free appropriate public education to a special 
education student was added. 
The list of information that must be transferred via the Texas 
Student Records Exchange system with each student moving 
from one Texas district to another was updated. 
Information on circumstances under which students not present 
at the official attendance-taking time may be counted in atten­
dance for funding purposes was added. The updated subsec­
tion on this topic explains that a student who is not present when 
attendance is taken may be counted in attendance for funding 
purposes if the student misses school to serve as an election 
clerk, if the student is at least 16 years old and has the prin­
cipal’s permission; misses school to appear at a governmental 
office to complete paperwork required for the student’s applica­
tion for United States citizenship; misses school to take part in 
a United States naturalization oath ceremony; is temporarily ab­
sent to attend a health care appointment related to services for 
autism spectrum disorder; or misses school to visit an institution 
of higher education (IHE) to determine the student’s interest in 
attending the institution, if the student is a junior or senior. 
An explanation that a student’s attending school on a Saturday 
does not nullify any previously recorded absence was added. 
Information on the  minimum documentation required to be main­
tained in homebound logs was added. 
Information on general education homebound (GEH) services 
for students with chronic illnesses or acute health problems was 
added, as was information on transitioning students with chronic 
illnesses from the GEH program to a school-based placement. 
Information on the GEH program and students with recurring 
chronic or acute health conditions was also added. 
A clarification that a district calendar may be shorter than 180 
days if the district has been approved to provide fewer instruc­
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tional days through a flexible attendance program has been 
added, as was an explanation that under no circumstance may 
a district offer fewer than 170 instructional days. 
The subsection on makeup days was changed to state that a 
district must build two makeup days into its calendar instead of 
that a district should build two makeup days into its calendar. 
Information on waivers related to students taking dual credit 
courses at IHEs whose calendars do not align with the school 
district calendar was added. 
Dates for submission and resubmission of attendance data by 
districts operating year-round programs were updated. 
Section 4 
The requirement that a student in a regional day school pro­
gram for the deaf be in the program for less than 50 percent 
of the school day to be eligible for average daily attendance was 
deleted. 
Requirements related to teachers providing instruction in main­
stream settings was added. 
Information on the minimum documentation required to be main­
tained in homebound logs was added. 
Information on test administration and the homebound instruc­
tional arrangement/setting was added. 
Information on the homebound instructional arrangement/setting 
and students with recurring chronic or acute health conditions 
was added. 
An explanation that the instructional arrangement/setting code 
41 or 42 is used to report a three- or four-year-old student with 
a disability who is receiving educational services in a prekinder­
garten setting but is ineligible for prekindergarten services was 
added. 
Section 5 
Charts with information on the coding of career and technical 
education students were added. 
Section 6 
The term bilingual/ESL participation code was replaced with 
bilingual program type code or ESL program type code, as 
applicable. 
Explanations of which participation codes to use in specific cir­
cumstances were replaced with the web address of a web page 
providing program type code tables. 
The statement that students served only in the Preschool Pro­
gram for Children with Disabilities (PPCD) cannot generate bilin­
gual/ESL average daily attendance (ADA) was revised to state 
that students who are under age 3 and served only in the PPCD 
cannot generate bilingual/ESL ADA. 
In subsection 6.2.1, a note about parental permission codes was 
removed. 
The exit criteria chart in subsection 6.4.2 was updated with cur-
rent-year information. 
The flowchart in subsection 6.4.3 was replaced with the web ad­
dress of a web page containing the flowchart. 
Information on teacher certification requirements was updated. 
Section 7 
Explanations that the term child includes a stepchild and the term 
parent includes a stepparent were added. 
Information on documentation requirements related to Head 
Start Program participation and eligibility for the National School 
Lunch Program was added. 
The prekindergarten eligibility criteria related to a parent’s mem­
bership in the armed forces were revised. 
The program name PK Expansion Grant Program was updated 
to PK Early Start Grant Program. 
Section 9 
Information on the need for pregnancy-related services students 
to get a medical release before returning to campus to take a 
state-required assessment was added. 
Information on the minimum documentation required to be main­
tained in homebound logs was added. 
Section 10 
Information on which leaver code to use for certain students 
whose admission is revoked was added. 
The term performance ratings was replaced with the term ac-
countability ratings. 
An explanation that an out-of-school suspension may not exceed 
three school days was added. 
Information on circumstances under which a county with a pop­
ulation greater than 125,000 would be considered a county with 
a population of 125,000 or less was added. 
Information on types of expellable conduct was added. 
Section 11 
An explanation that, for the 2009-2010 and 2010-2011 school 
years, school districts will continue to be permitted to count the 
time that students spend in dual credit courses for state funding 
purposes even if the students are required to pay tuition, fees, 
or textbook costs was added. 
In subsection 11.3.2, the term dual credit programs was replaced 
with the term college credit programs. 
The subsection on the Optional Flexible School Day Program 
was updated to reflect recent statutory changes that expanded 
eligibility for the program. 
A correction was made to the information in subsection 11.5.5 to 
state that a student receiving special education services who is 
at least 22 years of age and under 26 years of age on September 
1 admitted for  the purpose  of completing the requirements for a 
high school diploma is not eligible for other weighted state fund­
ing. Previously, the information incorrectly stated "21 years of 
age" instead of "22 years of age" and did not include the phrase 
"on September 1." 
The subsection on the High School Equivalency Program was 
updated to reflect rule changes related to how attendance in the 
program is calculated. 
The subsection on the Electronic Course Pilot was deleted to 
reflect statutory changes. 
The subsection on the Texas Virtual School Network was up­
dated to reflect recent statutory changes that expanded the pro­
gram. 
Section 12 
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An appendix on ADA and state funding was added as Section 
12. 
Section 13 
The glossary was made Section 13. 
A definition of 2-through-4-hour rule was added to the glossary. 
The definitions of High School Equivalency Program (HSEP) and 
Optional Flexible School Day Program (OFSDP) were revised. 
The  proposed amendment  would place  the specific procedures 
contained in the 2009-2010 Student Attendance Accounting 
Handbook Version 2 in the Texas Administrative Code. The TEA 
distributes FSP funds in accordance with the procedures spec­
ified in each annual student attendance accounting handbook. 
Data reporting requirements are addressed through the Public 
Education Information Management System. The handbook 
has long stated that school districts and open-enrollment charter 
schools must keep all student attendance documentation for 
five years from the end of the school year. Any new student at­
tendance documentation required to be kept would correspond 
with the student attendance accounting requirement changes 
described previously. 
Lisa Dawn-Fisher, Deputy Associate Commissioner for School 
Finance, has determined that for the first five-year period the 
amendment is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
amendment. 
Ms. Dawn-Fisher has determined that for each year of the first 
five years the amendment is in effect the public benefit antici­
pated as a result of enforcing the amendment would be the pub­
lic notice of the existence of the current publications specifying 
attendance accounting procedures for school districts and char­
ter schools. There is no anticipated economic cost to persons 
who are required to comply with the proposed amendment. 
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins November 
20, 2009, and ends December 21, 2009. Comments on the 
proposal may be submitted to Cristina De La  Fuente-Valadez,  
Policy Coordination Division, Texas Education Agency, 
1701 North Congress Avenue, Austin, Texas 78701, (512) 
475-1497. Comments may also be submitted electronically to 
rules@tea.state.tx.us or faxed to (512) 463-0028. A request for 
a public hearing on the proposal submitted under the Admin­
istrative Procedure Act must be received by the commissioner 
of education not more than 14 calendar days after notice of 
the proposal has been published in the Texas Register on 
November 20, 2009. 
The amendment is proposed under the TEC, §42.004, which au­
thorizes the commissioner of education, in accordance with rules 
of the State Board of Education, to take such action and require 
such reports consistent with TEC, Chapter 42, as may be nec­
essary to implement and administer the Foundation School Pro­
gram. 
The amendment implements the TEC, §42.004. 
§129.1025. Adoption By Reference: Student Attendance Accounting 
Handbook. 
(a) The standard procedures that school districts and charter 
schools must use to maintain records and make reports on student 
attendance and student participation in special programs for school 
year 2009-2010 [2008-2009] are described in the official Texas Ed­
ucation Agency (TEA) publication 2009-2010 [2008-2009] Student 
Attendance Accounting Handbook Version 2,  which is adopted by 
this reference as the agency’s official rule. A copy of the 2009-2010 
[2008-2009] Student Attendance Accounting Handbook Version 2 is 
available for examination during regular office hours, 8:00 a.m. to 
5:00 p.m., except holidays, Saturdays, and Sundays, at the Texas Ed­
ucation Agency, 1701 North Congress Avenue, Austin, Texas 78701. 
In addition, the publication can be accessed from the TEA official 
website. The commissioner of education shall amend the 2009-2010 
[2008-2009] Student Attendance Accounting Handbook Version 2 and 
this subsection adopting it by reference, as needed. 
(b) Data from previous school years will continue to be subject 
to the student attendance accounting handbook as the handbook existed 
in those years. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 9, 
2009. 
TRD-200905143 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 475-1497 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 175. FEES, PENALTIES AND 
FORMS 
22 TAC §175.5 
The Texas Medical Board (Board) proposes amendments to 
§175.5, concerning Payment of Fees or Penalties. 
The amendment to §175.5 allows the Board to offer refunds to 
applicants who withdraw their applications within 45 days of ini­
tial application. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
this proposal will be to allow individuals to obtain refunds if timely 
application withdrawals are made. 
Ms. Leshikar has also determined that for the first five-year pe­
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect to individuals required to com­
ply with the rule as proposed. There will be no effect on small or 
micro businesses. 
Comments on the proposals may be submitted to Sally Durocher, 
P.O. Box 2018, Austin, Texas 78768-2018, or e-mail comments 
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to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 
The amendment is proposed under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
No other statutes, articles or codes are affected by this proposal. 
§175.5. Payment of Fees or Penalties. 
(a) Method of Payment. Fees paid online must be submitted 
by credit card, electronic check, or debit card, as required by the online 
application. All other licensure fees or penalties must be submitted in 
the form of a money order, personal check, or cashier’s check payable 
on or through a United States bank. Fees and penalties cannot be re­
funded except as provided in subsection (b) of this section. If a single 
payment is made for more than one individual permit, it must be made 
for the same class of permit and a detailed listing, on a form prescribed 
by the board, must be included with each payment. 
(b) Refunds. Refunds of fees may be granted under the fol­
lowing circumstances: 
(1) Administrative error by the Board; 
(2) Licensure applicants who do not appear before the Li­
censure Committee and who withdraw their applications and request 
a refund within 30 days of being notified by board staff that they are 
ineligible for licensure; 
(3) Applicants who withdraw a licensure application after 
applying for multiple types of licensure at the same time but then either 
elect to pursue only one type of license or the Board approves one type 
of license before completing the review of the other applications; 
(4) Applicants who apply for temporary licenses but do not 
receive a temporary license due to the issuance of full licensure; 
(5) Licensees who retire or request cancellation of their li­
censes within 90 days of paying the registration fee; 
(6) Applicants or licensees who die within 90 days of hav­
ing paid a fee;  or [.] 
(7) Applicants who withdraw their applications within 45 
days of initial application. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity   




Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7016 
CHAPTER 180. TEXAS PHYSICIAN HEALTH 
PROGRAM AND REHABILITATION ORDERS 
22 TAC §180.4 
The Texas Medical Board (Board) proposes new §180.4, con­
cerning Operation of Program. 
New §180.4 establishes the requirements for eligibility, referrals, 
drug-testing, and fees for the Physician Health Program. 
Elsewhere in this issue of the Texas Register, the Board contem­
poraneously adopts new §180.4 on an emergency basis. The 
rule is adopted on an emergency basis under §2001.034 of the 
Government Code due to the requirements of state law, specif­
ically, passage of Senate Bill (SB) 292 of the 81st Legislative 
Session that went into effect September 1, 2009. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed is 
in effect the public benefit anticipated as a result of enforcing the 
proposal will be to implement recent amendments to the Medical 
Practice Act adopted by the 81st Texas Legislature through the 
passage of SB 292 which created a confidential Texas Physician 
Health Program to address physician mental health and sub­
stance abuse issues and encourage licensees to receive treat­
ment for mental health and substance abuse issues before pa­
tient safety is compromised. The program is to be overseen 
by experts in mental health and substance abuse issues who 
provide a course of treatment for physicians and monitor their 
progress through the program. 
Ms. Leshikar has also determined that for the first five-year 
period the section is in effect the fiscal implication to state or 
local government as a result of enforcing the section as pro­
posed will be as follows: 2010 ($183,720), 2011 ($357,426), 
2012 ($487,791), 2013 ($670,974), 2014 ($720,644). The ef­
fect to individuals required to comply with the rule as proposed 
will be the annual fee of $1,200 and other related costs to include 
medical examinations, drug-testing, and counseling if required. 
There will be no effect on small or micro businesses. 
Comments on the proposals may be submitted to Sally Durocher, 
P.O. Box 2018, Austin, Texas 78768-2018, or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 
The new rule is proposed under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the  Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The new rule is also authorized by §§167.001 - 167.011, Texas 
Occupations Code. 
No other statutes, articles or codes are affected by this proposal. 
§180.4. Operation of Program. 
(a) Referrals. 
(1) The program shall accept a self-referral from a licen­
sure applicant or licensee, or a referral from an individual, a physician 
health and rehabilitation committee, a physician assistant organization, 
a state physician health program, a state acupuncture program, a hos­
pital or hospital system licensed in this state, a residency program, the 
medical board, physician assistant board, or the acupuncture board. 
(2) In addition to confidential referrals to the program, the 
medical board, physician assistant board, and acupuncture board may 
publicly refer an applicant or licensee to the program after a contested 
case hearing or through an agreed order. Unless good cause is found, 
an applicant or licensee that has been subject to disciplinary action in 
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another state based on alcohol or substance abuse related violations 
shall be referred to the program through a public referral. 
(b) Eligible Program Participants. An individual who has or 
may have mental or physical impairment or an alcohol/substance use 
disorder is eligible to participate in the program unless the person: 
(1) has violated the standard of care as a result of drugs or 
alcohol; 
(2) committed a boundary violation with a patient or a pa
tient’s family; or 
(3) has been convicted of, placed on deferred adjudication 
­
community supervision or deferred disposition for a felony. 
(c) Drug Testing. 
(1) The program’s drug testing shall be provided under 
contract for services with the vendor used by the Texas Medical Board. 
(2) The program shall adopt policies and protocols for 
drug-testing that are consistent with those of the agency in effect on 
December 31, 2009. 
(3) The agency may monitor the test results for all program 
participants, provided that the identities of the program participants are 
not disclosed to the agency. 
(d) Reports to the Agency. 
(1) If an individual who has been referred by the agency 
or a third party to the program and does not enter into an agreement 
for services or is found to have committed a substantive violation of 
an agreement, the governing board shall report that individual to the 
agency for possible disciplinary action. 
(2) A positive drug screen that is not attributed to a pre­
scription by a physician, shall be determined to be substantive violation 
of an agreement by the program participant. 
(3) After receiving the report, the agency may refer the in­
dividual back to the program or may pursue disciplinary action through 
the agency’s disciplinary process. 
(e) Fees. 
(1) Program participants shall pay an annual fee of $1,200. 
This fee is in addition costs owed by program participants for medical 
care, primary treatment, continuing care, and required evaluations to 
include costs for drug testing associated with a program participant’s 
Physician Health Program agreement. 
(2) The governing board may waive the annual fee for an 
applicant upon a showing of good cause. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 9, 
2009. 
TRD-200905139 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7016 
CHAPTER 187. PROCEDURAL RULES 
SUBCHAPTER B. INFORMAL BOARD 
PROCEEDINGS 
22 TAC §187.14 
The Texas Medical Board (Board) proposes amendments to 
§187.14, concerning Informal Resolution of Disciplinary Issues 
Against a Licensee. 
The amendment to §187.14 amends the composition and func­
tions of the Quality Assurance Committee that reviews investi­
gated complaints filed with the Board. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed is 
in effect the public benefit anticipated as a result of enforcing the 
proposal will be to expedite the processing of some complaints, 
reduce the number of cases referred for informal settlement con­
ferences, and better utilize resources of the Board. 
Ms. Leshikar has also determined that for the first five-year pe­
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect to individuals required to com­
ply with the rule as proposed. There will be no effect on small or 
micro businesses. 
Comments on the proposals may be submitted to Sally Durocher, 
P.O. Box 2018, Austin, Texas 78768-2018, or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 
The amendment is proposed under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The amendment is also authorized by §164.003, Texas Occupa­
tions Code. 
No other statutes, articles or codes are affected by this proposal. 
§187.14. Informal Resolution of Disciplinary Issues Against a Li-
censee. 
Pursuant to §§164.003 - 164.004 of the Act and §§2001.054 - 2001.056 
of the Administrative Procedure Act (APA), the following rules shall 
apply to informal resolution: 
(1) Any matter within the board’s jurisdiction may be re­
solved informally by agreed order, dismissal, or default. 
(2) Prior to the imposition of any disciplinary action 
against a licensee, the licensee shall be given the opportunity to show 
compliance with all the requirements of the law for the retention of an 
unrestricted license before one or more board representatives. 
(3) If a determination is made by the board representatives 
that there has been no violation, the board representatives may recom­
mend that the complaint or allegations be dismissed. 
(4) If a determination is made by the board representatives 
that a licensee has violated the Act, board rules, or board order, the 
board representatives may make recommendations for resolution of 
the issues to be reduced  to  writing and processed in accordance with 
§187.19 of this title (relating to Resolution by Agreed Order). 
(5) An opportunity for the licensee to show compliance 
shall not be required prior to a temporary suspension under §164.059 
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of the Act, or in accordance with the terms of an agreement between 
the board and a licensee. 
(6) Any modification made by the board to any proposed 
agreed order before the initial effective date of the order must be ap­
proved by the licensee. 
(7) Informal Resolution of Violations. 
(A) The [Pursuant to §164.0025 of the Act, the] Quality  
Assurance ("QA") Committee [of board employees] may recommend 
dismissal or an agreed settlement of any complaint[, except a complaint 
that relates directly to patient care. For purposes of this section, the 
term "relates directly to patient care" means that there is an allegation 
regarding the standard of care, sexual misconduct affecting patients, or 
any harm to patients resulting from intemperate use of drugs or alco­
hol]. 
(B) The QA Committee shall include designated board 
members, district review committee members, and board staff mem­
bers [the Executive Director or the Deputy Executive Director, the 
manager of the investigation division, and the manager of the legal di­
vision]. 
(C) The QA Committee shall review all complaints 
[that are] referred by the investigation division to determine whether 
[(i)] the complaint should be accepted for legal ac­
tion.[, and] 
[(ii) the complaint relates directly to patient care.] 
(D) If the QA Committee determines that an offer of 
settlement should be made regarding a complaint [that does not relate 
directly to patient care,] the offer of settlement shall be presented to the 
licensee. 
(i) If the licensee accepts the offer of settlement, the 
signed proposed [agreed] order shall be presented to the board at a 
public meeting for approval. 
(ii) If the licensee fails to timely accept the offer of 
settlement, or if the licensee requests that an Informal Settlement Con­
ference (ISC) be held, the offer shall be deemed to be rejected and an 
ISC shall be scheduled. 
(E) Agreed settlements reached under these provisions 
shall be called "Corrective Orders." 
(F) Corrective Orders can only be offered by the QA 
Committee, and shall not be available after an ISC is convened. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 9, 
2009. 
 TRD-200905140
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7016 
PART 24. TEXAS BOARD OF 
VETERINARY MEDICAL EXAMINERS 
CHAPTER 573. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER F. RECORDS KEEPING 
22 TAC §573.51 
The Texas Board of Veterinary Medical Examiners proposes an 
amendment to §573.51, concerning Rabies Control, specifically 
deleting and replacing requirements on rabies vaccination certifi ­
cates as required by 25 TAC §169.29 (relating to Vaccination Re­
quirements) as promulgated by the Department of State Health 
Services. 
The proposed amendment removes the requirement that the 
rabies vaccination certificate shall include the vaccine used 
producer and expiration date and adds the requirements of the 
vaccine used product name and manufacturer. The proposed 
amendment conforms the Board’s rule to the requirements 
promulgated by the Department of State Health Services. 
Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that the rule is in effect there 
will be no fiscal implication for the state and no fiscal implication 
for local government as a result of enforcing or administering the 
rule as proposed. Mr. Helmcamp has also determined that the 
rule will have no local employment impact. 
Mr. Helmcamp has also determined that for each year of the 
first five years the rule is in effect, the anticipated public bene­
fit will be to ensure greater clarification on the requirements for 
rabies vaccination certificates so there are no discrepancies be­
tween the rules promulgated by the Department of State Health 
Services and the Board’s rules on the same rabies vaccination 
certificates. 
Mr. Helmcamp has also determined there will be a no direct ad­
verse effect on small  businesses or micro-businesses because 
this is simply conforming the Board’s rule on rabies vaccination 
certificates to the already existing rule promulgated by the De­
partment of State Health Services. 
Mr. Helmcamp has further determined that there are no eco­
nomic costs to persons required to comply with the rule. 
The Texas Board of Veterinary Medical Examiners invites com­
ments on the proposed amendment to the rule from any mem­
ber of the public. A written statement should be mailed or deliv­
ered to Loris Jones, Texas Board of Veterinary Medical Examin­
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by 
facsimile (FAX) to (512) 305-7556, or by e-mail vet.board@tb­
vme.state.tx.us. Comments will be accepted for 30 days follow­
ing publication in the Texas Register. 
The amendment is proposed under the authority of the Vet­
erinary Licensing Act, Occupations Code, §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter as well as §801.151(b) which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. 
Texas Occupations Code, Chapter 801, is affected by this pro­
posal. 
§573.51. Rabies Control. 
(a) Only the vaccinating veterinarian shall issue official rabies 
vaccination certificates. Each certificate shall contain the information 
required by 25 TAC §169.29 (relating to Vaccination Requirement) 
adopted by the Department of State Health Services, including: 
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(1) owner’s name, address and telephone number; 
(2) animal identification species, sex (including neutered if 
applicable), approximate age (three months to 12 months, 12 months 
or older), size (pounds), predominant breed, and colors; 
(3) vaccine used product name, manufacturer, [producer, 
expiration date] and serial number; 
(4) date vaccinated; 
(5) date vaccination expires (re-vaccination due date); 
(6) rabies tag number if a tag is issued; and 
(7) veterinarian’s signature, or electronic signature, or sig­
nature stamp, address and license number. Use of a veterinarian’s sig­
nature stamp, or electronic signature pad on a vaccination certificate by 
a non-licensed person shall be authorized only under the direct super­
vision of the vaccinating veterinarian. 
(b) A veterinarian may allow a non-licensed person to admin­
ister a rabies vaccine, provided the non-licensed person is under the 
direct supervision of the veterinarian. 
(c) Each veterinarian that issues a rabies vaccination certifi ­
cate, or the veterinary practice where the certificate was issued, shall 
retain a readily retrievable copy of the  certificate for a period of not less 
than five years from the date of issuance. 
(d) A veterinarian having knowledge of an animal bite to a hu­
man shall immediately report the incident to the local health authority. 
A veterinarian preparing an animal’s body for rabies diagnosis shall 
comply with all requirements of 25 TAC §169.33 (relating to Submis­
sion of Specimens for Laboratory Examination) adopted by the Depart­
ment of State Health Services. 
(e) A veterinarian who ceases the practice of veterinary 
medicine shall deliver to the local health authority all duplicate rabies 
vaccination certificates issued by the veterinarian within the preceding 
five-year period. A veterinarian who sells or leases his practice to 
another veterinarian may transfer duplicate rabies certificates with the 
records of the practice which are transferred to a new owner. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7563 
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SUBCHAPTER G. OTHER PROVISIONS 
22 TAC §573.69 
The Texas Board of Veterinary Medical Examiners proposes an 
amendment to §573.69, concerning Reporting of Criminal Activ­
ity. 
The proposed amendment adds a time period for the required 
reporting of criminal activity under the rule, specifically no later 
than the 30th day after the criminal activity. In addition, the pro­
posed amendment clarifies the language in the rule to add the 
required reporting of the arrest for a felony to the Board. Under 
the current rule, a licensee is required to report the arrest for or 
conviction for any misdemeanor related to the practice of veteri­
nary medicine, or any conviction for a felony. 
Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that the rule is in effect there 
will be no fiscal implication for the state and no fiscal implication 
for local government as a result of enforcing or administering the 
rule as proposed. Mr. Helmcamp has also determined that the 
rule will have no local employment impact. 
Mr. Helmcamp has also determined that for each year of the first 
five years the rule is in effect, the anticipated public benefit will  
be to ensure the Board is made aware of the arrest of a licensee 
for a felony in a timely manner so that the Board may conduct an 
investigation into the circumstances and determine if the allega­
tions by the police lead to violations of the Veterinary Licensing 
Act and/or the Board’s rules or would affect the application for a 
license before the Board, as well as monitor the outcome of the 
case to determine if the applicant/licensee is convicted of the 
felony. The Board feels that the underlying rationale for the rule 
as currently written extends to the arrest for a felony, as well. 
Mr. Helmcamp has also determined  there will  be a no direct ad­
verse effect on small businesses or micro-businesses because 
this is a reporting requirement on the criminal activity of an indi­
vidual licensee to the Board. 
Mr. Helmcamp has further determined that there are no eco­
nomic costs to persons required to comply with the rule. 
The Texas Board of Veterinary Medical Examiners invites com­
ments on the proposed amendment to the rule from any mem­
ber of the public. A written statement should be mailed or deliv­
ered to Loris Jones, Texas Board of Veterinary Medical Examin­
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by 
facsimile (FAX) to (512) 305-7556, or by e-mail vet.board@tb­
vme.state.tx.us. Comments will be accepted for 30 days follow­
ing publication in the  Texas Register. 
The amendment is proposed under the authority of the Vet­
erinary Licensing Act, Occupations Code, §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter as well as §801.151(b) which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. 
Texas Occupations Code, Chapter 801, is affected by this pro­
posal. 
§573.69. Reporting of Criminal Activity. 
(a) A licensed veterinarian or an applicant for a license from 
the board shall report to the board no later than the 30th day after any 
arrest for, or a conviction for, any misdemeanor related to the practice 
of veterinary medicine, or any arrest for or a conviction for a felony. 
(b) On a finding by the board that a licensee has engaged in 
non-drug related criminal conduct or committed a non-drug related 
felony or misdemeanor, other than a misdemeanor under the Uniform 
Act Regulating Traffic or Highways, Texas Civil Statutes, Article 
6701d, or a similar misdemeanor traffic offense, the executive director 
shall notify the district attorney or county attorney of the county in 
which the licensee resides. The notice must be in writing and contain 
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a copy of the board’s finding and any order of the board relating to the 
licensee’s conduct. 
(c) On a finding by the board that a licensee has engaged in 
drug related criminal conduct or committed a drug related felony or 
misdemeanor, the executive director shall notify the Narcotics Service, 
Texas Department of Public Safety and/or the U.S. Drug Enforcement 
Administration. The notice must be in writing and contain a copy of 
the board’s finding and any order of the board relating to the licensee’s 
conduct. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7563 
CHAPTER 575. PRACTICE AND PROCEDURE 
22 TAC §575.26 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Veterinary Medical Examiners or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 
The Texas Board of Veterinary Medical Examiners proposes the 
repeal of §575.26, concerning Complaint Form. 
The proposed repeal is in conjunction with proposed new 
§575.26. The proposed repeal will remove the form from rule 
and will allow board approved changes to be made to the form 
when needed without the requirement of a rule change. 
Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that the repeal is in effect 
there will be no foreseeable fiscal implications for the state or 
local governments as a result of enforcing or administering the 
repeal. Mr. Helmcamp also determined that there would be no 
probable direct adverse effect on small businesses, micro busi­
nesses, or local or state employment. Mr. Helmcamp has also 
determined that there would be  no probable economic cost to  
persons required to comply with the repeal as proposed. 
Mr. Helmcamp has also determined that for each year of the 
first five years the repeal is in effect, the anticipated public ben­
efit will be to allow  the Board to approve the complaint form 
at a Board open meeting without going through the rulemaking 
process, thereby creating a more efficient process to provide the 
general public with the most updated complaint form in a timely 
manner. 
The Texas Board of Veterinary Medical Examiners invites com­
ments on the proposed rule from any member of the public. A 
written statement should be mailed or delivered to Loris Jones, 
Texas Board of Veterinary Medical Examiners, 333 Guadalupe, 
Ste. 3-810, Austin, Texas 78701-3942, by facsimile (FAX) to 
(512) 305-7556, or by e-mail vet.board@tbvme.state.tx.us. 
Comments will be accepted for 30 days following publication in 
the Texas Register. 
The repeal is proposed under the authority of the Veterinary Li­
censing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 
Texas Occupations Code, Chapter 801, is affected by this pro­
posal. 
§575.26. Complaint Form. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: December 20, 2009 
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22 TAC §575.26 
The Texas Board of Veterinary Medical Examiners proposes new 
§575.26, concerning Complaint Form. 
The proposed new rule requires all complaints filed against a 
licensee to be submitted to the Board on the Board-approved 
complaint form. The proposed new rule states where the com­
plaint form may be obtained and how the complaint will be re­
ceived by the Board. 
Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that  the rule is in effect there  
will be no fiscal implication for the state and no fiscal implication 
for local government as a result of enforcing or administering the 
rule as proposed. Mr. Helmcamp has also determined that the 
rule will have no local employment impact. 
Mr. Helmcamp has also determined that for each year of the first 
five years the rule is in effect, the anticipated public benefit will be  
to allow the Board to approve the complaint form at a Board open 
meeting without going through the rulemaking process, thereby 
creating a more efficient process to provide the general public 
with the most updated complaint form in a timely manner. 
Mr. Helmcamp has also determined  there will  be a no direct ad­
verse effect on small businesses or micro-businesses because 
this is a requirement regarding how a complaint will be received 
by the Board of an individual licensee to the Board and where 
the form may be obtained. 
Mr. Helmcamp has further determined that there are no eco­
nomic costs to persons required to comply with the rule. 
The Texas Board of Veterinary Medical Examiners invites com­
ments on the proposed new rule from any member of the public. 
A written statement should be mailed or delivered to Loris Jones, 
Texas Board of Veterinary Medical Examiners, 333 Guadalupe, 
Ste. 3-810, Austin, Texas 78701-3942, by facsimile (FAX) to 
(512) 305-7556, or by e-mail vet.board@tbvme.state.tx.us. 
Comments will be accepted for 30 days following publication in 
the Texas Register. 
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The new rule is proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 
Texas Occupations Code, Chapter 801, is affected by this pro­
posal. 
§575.26. Complaint Form. 
(a) All complaints filed against a licensee must be submitted 
to the Board on the Board-approved standardized complaint form. 
The Board-approved complaint form can be obtained free of charge 
from the Board office or downloaded from the Board’s website at 
http://www.tbvme.state.tx.us/. 
(b) The complaint form must be physically delivered to the 
Board office or mailed to the Board office. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 305-7563 
PART 29. TEXAS BOARD OF 
PROFESSIONAL LAND SURVEYING 
CHAPTER 661. GENERAL RULES OF 
PROCEDURES AND PRACTICES 
SUBCHAPTER A. THE BOARD 
22 TAC §661.5 
The Texas Board of Professional Land Surveying (TBPLS) pro­
poses an amendment to §661.5, concerning the duties of the ex­
ecutive director. The amendment will delete outdated language 
that is not commonly used today. 
Sandy Smith, Executive Director, has determined that for the first 
five year period the amendment is in effect there will be no fiscal 
impact to state or local government as a result of enforcing or 
administering the amendment as proposed. 
Ms. Smith has also determined that for each year of the first five 
years the amendment is in effect the public will benefit from  the  
amended rule because it updates language used in the rule. 
There will be no effect on small or micro businesses that are 
in compliance with the Board’s Act and Rules. There are no 
anticipated costs to those who are required to comply with the 
amendment as proposed. 
Comments on the proposed amendment may be submitted 
in writing to Sandy Smith, Executive Director, Texas Board of 
Professional Land Surveying, 12100 Park 35 Circle, Building 
A, Suite 156, Austin, TX 78753. Comments may also be faxed 
to Ms. Smith at the Board at (512) 239-5253 or may be sent 
electronically to ssmith@txls.state.tx.us. All requests for a 
public hearing on the proposed amendment submitted under 
the Administrative Procedure Act must be received by the 
Executive Director not more than 30 calendar days after notice 
of a proposed change to the section has been published in the 
Texas Register. 
The amendment is proposed pursuant to Occupations Code, Ti­
tle 6, Subtitle C, Chapter 1071, §1071.151, which authorizes the 
Board to adopt and enforce reasonable and necessary rules to 
perform its duties. 
The proposed amendment implements the Texas Administrative 
Code, Title 22, Part 29, Chapter 661, General Rules of Proce­
dures and Practices. 
§661.5. Executive Director. 
The executive director shall conduct and care for all correspondence in 
the name of the board. The executive director shall maintain all records 
prescribed by law. The executive director shall keep a record of all 
meetings and maintain a proper account of all business of the board. 
The executive director shall be the custodian of the official seal and 
affix same to all  certificates and other official documents upon the or­
ders of the board. The executive director shall check and certify all bills 
and check all vouchers (claims) and shall approve same, if appropriate, 
and shall perform such other duties as directed by the board. The board 
shall furnish the executive director the necessary equipment, supplies, 
and [stenographic] assistance, paying for same directly on vouchers 
(claims) handled as prescribed  herein  and by law.  
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-5263 
SUBCHAPTER D. APPLICATIONS, 
EXAMINATIONS, AND LICENSING 
22 TAC §661.45 
The Texas Board of Professional Land Surveying (TBPLS) pro­
poses an amendment to §661.45, concerning applicants who fail 
three consecutive exams and updating the types of devices that 
are not permitted in the exam room. 
The amendment will make an applicant wait a period of one year 
after he/she has failed an exam three times and provides the 
Board with proof of additional experience or education that will 
help him achieve a passing score on a subsequent exam. This 
will take effect beginning January 1, 2011. The section on ac­
ceptable calculators is also being updated to list additional de­
vices that are not permitted in the exam room. 
Sandy Smith, Executive Director, has determined that for the first 
five year period the amendment is in effect there will be no fiscal 
impact to state or local government as a result of enforcing or 
administering the amendment as proposed. 
34 TexReg 8164 November 20, 2009 Texas Register 
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Ms. Smith has also determined that for each year of the first 
five years the amendment is in effect the public will benefit from  
the amended rule because it allows the applicant to prepare for 
future exams if he/she has failed three exams and it updates the 
policy on devices allowed in the exam room. 
There will be no effect on small  or  micro businesses that  are  
in compliance with the Board’s Act and Rules. There are no 
anticipated costs to those who are required to comply with the 
amendment as proposed. 
Comments on the proposed amendment may be submitted 
in writing to Sandy Smith, Executive Director, Texas Board of 
Professional Land Surveying, 12100 Park 35 Circle, Building 
A, Suite 156, Austin, TX 78753. Comments may also be faxed 
to Ms. Smith at the Board at (512) 239-5253 or may be sent 
electronically to ssmith@txls.state.tx.us. All requests for a 
public hearing on the proposed amendment submitted under 
the Administrative Procedure Act must be received by the 
Executive Director not more than 30 calendar days after notice 
of a proposed change to the section has been published in the 
Texas Register. 
The amendment is proposed pursuant to Occupations Code, Ti­
tle 6, Subtitle C, Chapter 1071, §1071.151, which authorizes the 
Board to adopt and enforce reasonable and necessary rules to 
perform its duties. 
The proposed amendment implements the Texas Administrative 
Code, Title 22, Part 29, Chapter 661, General Rules of Proce­
dures and Practices. 
§661.45. Examinations. 
(a) (No change.) 
(b) [Calculators will be permitted to be used during any ex­
amination.] Only Board approved calculators will be permitted for use 
during examinations. No communication/imaging device of any type 
will be permitted, including but not limited to pagers, pocket PCs, scan­
ners, texting devices and cellular phones. Devices or materials that 
might compromise the security of the examination or the examination 
process are not permitted in the  examination room.  
(c) - (g) (No change.) 
(h) Beginning January 1, 2011, any applicant who is unsuc­
cessful in three attempts to pass any part of a SIT or RPLS examina­
tion shall not have an application approved for a subsequent taking of 
the same examination for a period of one year from the date of notice 
of failure of the third exam. Applications submitted subsequent to the 
one year waiting period shall include documented evidence satisfactory 
to the Board that the applicant has acquired additional education and 
experience indicative that the applicant would better be able to pass a 
subsequent examination. This rule applies to all examinations admin­
istered by the Board, both past and future. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Professional Land Surveying 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-5263 
CHAPTER 663. STANDARDS OF 
RESPONSIBILITY AND RULES OF CONDUCT 
SUBCHAPTER B. PROFESSIONAL AND 
TECHNICAL STANDARDS 
22 TAC §663.19 
The Texas Board of Professional Land Surveying (TBPLS) pro­
poses an amendment to §663.19, concerning what should be 
included on reports. 
The amendment will add language as to how courses shall be 
referenced. 
Sandy Smith, Executive Director, has determined that for the first 
five year period the amendment is in effect there will be no fiscal 
impact to state or local government as a result of enforcing or 
administering the amendment as proposed. 
Ms. Smith has also determined that for each year of the first 
five years the amendment is in effect the public will benefit from  
the amended rule because it adds language as to how courses 
should be referenced. 
There will  be  no effect  on  small  or  micro businesses that are 
in compliance with the Board’s Act and Rules. There are no 
anticipated costs to those who are required to comply with the 
amendment as proposed. 
Comments on the proposed amendment may be submitted 
in writing to Sandy Smith, Executive Director, Texas Board of 
Professional Land Surveying, 12100 Park 35 Circle, Building 
A, Suite 156, Austin, TX 78753. Comments may also be faxed 
to Ms. Smith at the Board at (512) 239-5253 or may be sent 
electronically to ssmith@txls.state.tx.us. All requests for a 
public hearing on the proposed amendment submitted under 
the Administrative Procedure Act must be received by the 
Executive Director not more than 30 calendar days after notice 
of  a proposed change to the  section has been published in the 
Texas Register. 
The amendment is proposed pursuant to Occupations Code, Ti­
tle 6, Subtitle C, Chapter 1071, §1071.151, which authorizes the 
Board to adopt and enforce reasonable and necessary rules to 
perform its duties. 
The proposed amendment implements the Texas Administrative 
Code, Title 22, Part 29, Chapter 663, Standards of Responsibility 
and Rules of Conduct. 
§663.19. Plat/Description/Report. 
For the purposes of these rules the word "report" shall mean any or all 
of the following survey plat, descriptions, or written narratives. 
(1) - (3) (No change.) 
(4) Courses shall be referenced [by notation upon the sur­
vey plat] to an  existing physically monumented [identifiable] line for  
directional control or oriented to a valid published reference datum and 
shall be clearly noted upon any report, survey plat or other written in­
strument. 
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(5) - (10) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Professional Land Surveying 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-5263 
TITLE 28. INSURANCE 
PART 1. TEXAS DEPARTMENT OF 
INSURANCE 
CHAPTER 19. AGENTS’ LICENSING 
SUBCHAPTER K. CONTINUING 
EDUCATION, ADJUSTER PRELICENSING 
EDUCATION PROGRAMS, AND 
CERTIFICATION COURSES 
28 TAC §§19.1001 - 19.1007, 19.1009, 19.1011 - 19.1017, 
19.1019, 19.1024 - 19.1030 
The Texas Department of Insurance proposes amendments to 
§§19.1001 - 19.1007, 19.1009, 19.1011 - 19.1017, 19.1019, 
and new 19.1024 - 19.1030, concerning Medicare-related prod­
uct certification, small employer health benefit plan specialty 
certification, annuity certification, continuing education courses, 
and licensee training requirements. These proposed amended 
and new sections are necessary to implement the following 
legislation enacted by the 81st Legislature, Regular Session: (i) 
Senate Bill (SB) 79, which amends the Insurance Code Chapter 
4054 to establish a voluntary specialty certification program 
for agents who market small employer health benefit plans  in  
Texas; (ii) House Bill (HB) 739, which amends the Insurance 
Code Chapter 4004 to establish initial and continuing education 
requirements for agents who market Medicare advantage plans, 
Medicare prescription drug plans, or other health plans operated 
under the Medicare program, such as Medicare cost plans or 
Medicare demonstration plans in Texas; and (iii) House Bill (HB) 
1294, which amends the Insurance Code Chapters 1115 and 
4004 to establish initial and continuing education requirements 
for agents who sell, solicit, or negotiate an annuity contract or 
represent an insurer in relation to an annuity product. 
SB 79. Voluntary specialty certification program for agents who 
market small employer health benefit plans. One of the pur­
poses of SB 79 is to create an optional specialty certification 
for insurance agents who market small employer health bene­
fit plans. (TEXAS STATE SENATE STATE AFFAIRS COMMIT­
TEE, BILL ANALYSIS (ENROLLED), SB 79, 81ST Leg., R.S. 
(Sept. 2, 2009)). Agents who obtain such a certification must 
hold a general life, accident, and health insurance license under 
Chapter 4054 of the Insurance Code and must complete statu­
torily specified training. According to the bill analysis, it is im­
portant that agents who are selling small employer coverage un­
derstand the unique requirements of the small employer market 
so that they do not provide "bad advice, or even illegal advice 
or information, to employers who are purchasing such cover­
age." The Insurance Code §4054.359 authorizes the Commis­
sioner, in accordance with the Insurance Code §36.001  (Gen­
eral Rulemaking Authority), to adopt rules as necessary to ad­
minister the Insurance Code Chapter 4054 (Life, Accident, and 
Health Agents), Subchapter H (Specialty Certification for Agents 
Serving Certain Employer Groups). Section 3 of SB 79 pro­
vides that the Department may begin issuing specialty certifi ­
cations as authorized under SB 79 not later than January 1, 
2010. Proposed amendments to §§19.1001, 19.1002, 19.1006, 
19.1007, 19.1009, and proposed new §19.1026 and §19.1027 
are necessary to (i) establish a voluntary specialty certification 
program for individuals who market small employer health ben­
efit plans in accordance with the Insurance Code Chapter 1501 
and (ii) prescribe the specific standards for the new small em­
ployer health benefit plan specialty certification course in accor­
dance with the Insurance Code §4054.353 and §4054.355. Sec­
tion 4054.353(a) requires that before an individual can be certi­
fied under Chapter 4054, Subchapter H of the Insurance Code, 
the individual must first complete training in the law, including De­
partment rules, applicable to small employer health benefit plans  
offered under Chapter 1501. Section 4054.353(b) requires an in­
dividual seeking such specialty certification to complete a course 
applicable to small employer health benefit plans under Chap­
ter 1501, as prescribed and approved by the Commissioner. 
Section 4054.353(b) further provides that, with certain statuto­
rily specified exceptions, an individual is not eligible for the spe­
cialty certification unless, on completion of the course, it is cer­
tified to the Commissioner, as required by the Department, that 
the individual has completed the course and passed an exami­
nation testing the individual’s knowledge and qualification. Sec­
tion 4054.353(c) specifies that an exception to the §4054.353(b) 
requirement is any individual who demonstrates to the Depart­
ment, in the manner prescribed by the Department, that the in­
dividual holds a designation as a: (i) Registered Health Under­
writer (RHU), (ii) Certified Employee Benefit Specialist (CEBS),  
or (iii) Registered Employee Benefits Consultant (REBC). Sec­
tion 4054.355 provides that each hour of education completed 
in accordance with the statutory and rule requirements to obtain 
or renew a specialty license may be used to satisfy an hour of 
a continuing education requirement otherwise applicable to the 
agent. Additionally, §4054.357 of the Insurance Code, enacted 
by SB 79, provides that an individual who holds a specialty cer­
tification may advertise, in the manner specified by Department 
rule, that the individual is specially trained to serve small employ­
ers. New §19.1026(a) is proposed to implement §4054.357. 
HB 739. Continuing education requirements for agents who 
market Medicare advantage plans, Medicare prescription drug 
plans, or other health plans operated under the Medicare 
program. The purpose of HB 739 is to "elevate the threshold 
of competency and familiarity with Medicare that agents must 
possess, which will in turn protect consumers from misinformed 
or uninformed opinions or inappropriate or unethical behav­
ior by agents." (TEXAS STATE SENATE STATE AFFAIRS 
COMMITTEE, BILL ANALYSIS (ENGROSSED), HB 739, 81ST 
Leg., R.S. (May 8, 2009). According to the bill analysis, this 
will be achieved, as provided in HB 739, through requiring 
a standard minimum of Medicare-specific education for an 
agent to complete, and thereafter maintain, in order to sell, 
solicit, or negotiate a contract for Medicare products in this 
state. HB 739 amends the Insurance Code Chapter 4004 by 
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adding a new Subchapter D to require an insurance agent 
who sells, solicits, negotiates, or receives an application or 
contract for a Medicare-related product in Texas or who rep­
resents an insurer, a health maintenance organization, or a 
preferred provider organization in relation to such a product 
to meet certain professional training and continuing education 
requirements regarding those products. Pursuant to Section 
3 of HB 739, an agent licensed on or after April 1, 2010, is 
prohibited from selling a Medicare-related product unless the 
agent has completed the requisite training. The Insurance 
Code §4004.154(b) requires the Commissioner by rule to adopt 
criteria for the programs used to satisfy the requirements of 
§4004.152 and §4004.153 that are designed to ensure that 
an agent has knowledge, understanding, and professional 
competence concerning a Medicare-related product. Pro­
posed amendments to §§19.1001, 19.1002, 19.1006, 19.1007, 
19.1009, and proposed new §19.1024 and §19.1025 are nec­
essary to implement HB 739 requirements, including §4004.152 
(Agent Education Requirements) and §4004.153 (Required 
Continuing Education Regarding Medicare Products). Section 
4004.152(a) provides that unless an agent has completed eight 
hours of professional training related to a Medicare-related 
product, an agent may not sell, solicit, negotiate, or receive an 
application or contract for the Medicare-related product in this 
state or represent an insurer in relation to the Medicare-related 
product in this state. Section 4004.152(b) specifies that the 
training required under §4004.152(a) may be used to satisfy 
the continuing education requirements established under the 
Insurance Code Chapter 4004, Subchapter B (Agent Continuing 
Education Requirements). Section 4004.153(a) applies to an 
agent who solicits, negotiates, procures, or collects a premium 
on a Medicare-related product or who represents or purports 
to represent an insurer, a health maintenance organization, or 
a preferred provider organization in relation to such a Medi­
care-related product. Section 4004.153(b) requires that each 
such agent must complete four hours of continuing education 
that specifically relates to Medicare-related products during 
the agent’s two-year licensing period. Section 4004.153(c) 
provides that only training in a program that has been certified 
by the Department may be used to satisfy the §4004.153(b) 
requirements. Section 4004.153(d) provides that the continuing 
education required under §4004.153(b) may be used to satisfy 
the continuing education requirements established under the 
Insurance Code Chapter 4004, Subchapter B (Agent Continuing 
Education Requirements). 
HB 1294. Initial and continuing education requirements for 
agents who sell, solicit, or negotiate an annuity contract or 
represent an insurer in relation to an annuity product. One of the 
purposes of HB 1294 is to "elevate the threshold of competency 
and familiarity with annuities that agents must possess; this, in 
turn, will protect consumers from misinformed or uninformed 
opinions or inappropriate or unethical behavior from agents." 
(TEXAS STATE SENATE STATE AFFAIRS COMMITTEE, BILL 
ANALYSIS (COMMITTEE REPORT), CSHB 1294, 81ST Leg., 
R.S. (May 12, 2009). HB 1294 requires insurance agents li­
censed to sell annuities to complete four hours of annuity-related 
education initially and four hours annually as part of an agent’s 
required continuing education courses. HB 1294 also prohibits 
an agent from using misleading or fraudulent senior-specific 
designations or certifications when selling life insurance or 
annuities. HB 1294 amends the Insurance Code Chapter 1115, 
Subchapter B by adding new §1115.056 to require a resident 
agent that intends to sell, solicit, or negotiate a contract for an 
annuity in this state or to represent an insurer in relation to such 
an annuity to submit evidence satisfactory to the Department of 
completion of at least four hours of training relating to annuities 
before soliciting individual consumers for the purpose of selling 
annuities. HB 1294 also amends the Insurance Code Chap­
ter 4004 by adding new Subchapter E, relating to continuing 
education requirements for the sale of annuities, to require in­
surance agents licensed to sell annuities to complete four hours 
annually as part of an agent’s required continuing education 
courses. Pursuant to §1.004 of HB 1294, the requirements 
of the Insurance Code Chapter 4004, Subchapter E (Contin­
uing Education Requirements for Sale of Annuities) apply to 
continuing education requirements for insurance for a license 
issued or renewed on or after April 1, 2010. The Insurance 
Code §4004.203 requires the Commissioner by rule to adopt 
criteria for continuing education  programs used to satisfy  the  
requirements of §4004.202. Section 4004.203(a) specifies 
that those criteria must include: (i) topics related specifically to 
annuities; (ii) state laws and rules related to annuities, includ­
ing requirements adopted under the Insurance Code Chapter 
1115; (iii) prohibited sales practices regarding annuities; (iv) 
recognition of indicators that a prospective insured may lack 
the short-term memory or judgment to knowingly purchase an 
annuity; and (v) fraudulent and unfair trade practices regarding 
the sale of annuities.  Section 4004.202 (Required Continuing 
Education Regarding Annuities) applies to a resident agent who 
sells, solicits, or negotiates a contract for an annuity in this state 
or represents or purports to represent an insurer in relation to 
such an annuity. Section 4004.202(b) requires that each such 
agent complete four hours of continuing education annually that 
specifically relates to annuities. Section 4004.202(b) further 
requires that the annual period be based on the agent’s license 
expiration date or another date specified by the Commissioner 
by rule, and that the education requirement be met within 
that annual period. Section 4004.202(c) provides that the 
continuing education requirements may be used to satisfy the 
continuing education requirements under the Insurance Code 
Chapter 4004, Subchapter B (Agent Continuing Education 
Requirements). As required by the Insurance Code §4004.203, 
amendments to §§19.1001, 19.1002, 19.1006, 19.1007, 
19.1009, and new §19.1028 and §19.1029 are proposed to 
implement HB 1294 requirements, including §4004.152 (Agent 
Education Requirements) and §4004.153 (Required Continuing 
Education Regarding Medicare Products). 
Other implementation. In addition to implementing the certifica­
tion course requirements and licensee training requirements for 
the Medicare-related products, the small employer health benefit 
plan specialty certification, and the annuity certification, the pro­
posed amendments and new sections also (i) amend §19.1011 
to require providers of Department regulated continuing educa­
tion courses to use a written, online, or computer-based final ex­
amination to determine completion of all certified classroom cer­
tification courses that statutorily require an examination for suc­
cessful completion of the certified classroom certification course; 
(ii) add a new §19.1030 to provide regulatory standards for reis­
suance of a certification upon the renewal of a license that has 
been expired for one year or more or has been revoked or re­
fused renewal by the Department; and (iii) conform the definition 
of the term "licensee" in §1901.002(17) and the licensee require­
ments in §19.1003 to include licensees for life insurance not ex­
ceeding $25,000, in lieu of "licensees for life insurance not ex­
ceeding $15,000" in the existing rules. 
Section-by-section summary. The following is a section-by-sec­
tion summary of the proposed amendments and new sections. 
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As previously indicated, most of the amendments relate to the 
proposed procedures and requirements for the certification and 
approval of (i) Medicare-related product certification courses 
and licensee Medicare-related product continuing education 
requirements; (ii) small employer health benefit plan specialty 
certification courses and licensee small employer health benefit 
plan specialty continuing education requirements; and (iii) 
annuity certification courses and licensee annuity continuing 
education requirements. 
The proposed amendment to the subchapter title is necessary to 
more accurately reflect the proposed additional content, which 
includes requirements for multiple certification courses. 
Proposed amendments to §19.1001(a) are necessary to spec­
ify three additional purposes of the subchapter. Specifically, 
proposed new §19.1001(a)(4) specifies procedures and re­
quirements for certification and approval of Medicare-related 
product certification courses and licensee Medicare-related 
product continuing education requirements as authorized under 
the Insurance Code Chapter 4004, Subchapter D. Proposed 
new §19.1001(a)(5) specifies procedures and requirements 
for certification and approval of small employer health ben­
efit plan specialty certification courses and licensee small 
employer health benefit plan specialty continuing education 
requirements as authorized under the Insurance Code Chapter 
4054, Subchapter H. Proposed new §19.1001(a)(6) specifies 
procedures and requirements for certification and approval of 
annuity certification courses and licensee annuity continuing 
education requirements as authorized under the Insurance 
Code §1115.056. 
Proposed amendments to §19.1002(b) add a new definition for 
the frequently used term "Certification course" and renumber 
the remaining definitions as necessary for inclusion of the new 
definition. New proposed §19.1002(b)(9) defines "Certification 
course" to refer to a course designed to enhance the student’s 
knowledge, understanding, and professional competence 
regarding specified subjects for an insurance product. The 
definition also specifies that the term includes Long-Term Care 
Certification courses, Medicare-Related Product Certification 
courses, Small Employer Health Benefit Plan Specialty Certifi ­
cation courses, and Annuity Certification courses. This definition 
is necessary to distinguish between certification courses and 
continuing education courses in the subchapter. 
Proposed amendments to §19.1002(b)(17)(D) and §19.1003(a) 
conform the definition of the term "licensee" in §19.1002(b)(17) 
and the licensee requirements in §19.1003(a) to include li­
censees for life insurance not exceeding $25,000, in lieu of 
"licensees for life insurance not exceeding $15,000" in the 
existing rules. This is necessary because of the enactment of 
House Bill (HB) 2570, enacted by the 81st Legislature, Regular 
Session, effective September 1, 2009. HB 2570 amends the 
Insurance Code §§884.303, 884.304, 4054.051, 4054.201, 
4054.206, and 4054.301 to increase the statutory maximum 
from $15,000 to $25,000 for the amount of life insurance liability 
that may be initially assumed by a stipulated premium company 
on one life. Section 13 of HB 2570 provides that the Act applies 
only to an insurance policy delivered, issued for delivery, or 
renewed on or after January 1, 2010. A policy delivered, issued 
for delivery, or renewed before January 1, 2010, is governed by 
the law as it existed immediately before the effective date of this 
Act, and that law is continued in effect for that purpose. 
Proposed amendments to §19.1006 are necessary to prescribe 
the general course criteria for Department certified certification 
courses and to provide a regulatory framework for the new certi­
fication courses by making existing Subchapter K provisions ap­
plicable to the new certification courses, as appropriate. Specif­
ically, each of the proposed new §19.1006(d) - (f), respectively, 
add the requirement that the course content of the new certifi ­
cation courses for the Medicare-related product certification, the 
small employer health benefit plan specialty certification, and the 
annuity certification enhance the student’s knowledge, under­
standing, and professional competence regarding the subjects 
required for each of the courses. In addition, proposed new 
§19.1006(d) - (f), respectively, also clarify that, unless specifi ­
cally stated otherwise, each provision of Subchapter K applies 
equally to the new certification courses and continuing education 
courses for the Medicare-related product certification, the small 
employer health benefit plan specialty certification, and the an­
nuity certification. 
Proposed amendments to §19.1007 are necessary to incorpo­
rate the new certification courses for each of the three types 
to be regulated under the proposed amendments and new 
sections into the submission requirements for applications 
submitted by course providers. The proposed amendment to 
§19.1007(a)(7)(A) adds Medicare-related product certification, 
small employer health benefit plan specialty certification, and 
annuity certification to the list of course types that may be 
shown on the sample certificate of completion that must be 
submitted with the application. The proposed amendment to 
§19.1007(a)(7)(I) adds Medicare-related product certification, 
small employer health benefit plan specialty certification, and 
annuity certification to the list of certification types that may 
be shown on the sample certificate of completion that must be 
submitted with the application. The proposed amendment also 
moves the reference to "long-term care partnership certification" 
to be included with the list of the other three types of new 
certifications being added. 
Proposed amendments to §19.1009 are necessary to incorpo­
rate each of three new types of certification courses into the reg­
ulatory framework for course type requirements and to specify 
the types of courses that may be used to satisfy a course of study 
for the new certification courses. Proposed new §19.1009(d) 
- (f), respectively, each specify that providers must offer each 
new certification course for Medicare-related product certifica­
tion courses, small employer health benefit plan specialty certi­
fication course, and annuity certification courses as a complete 
course of study and that the course of study may consist of class­
room, classroom equivalent, and self-study instruction for each 
of the three new types of certification courses. 
Proposed amendments to §19.1011 are necessary to ensure 
that minimum standards exist for all Department regulated 
certified classroom certification courses that require an exam­
ination for completion. The Insurance Code §4054.353(b)(2) 
provides that, except as provided by §4054.353(c) (relating 
to course and examination exemptions), an individual is not 
eligible for the small employer health benefit plan specialty  
certification unless that individual has passed an examination 
testing the individual’s knowledge and qualifications. While 
there are currently minimum standards for the development and 
implementation of examinations for classroom equivalent and 
self-study courses, the current §19.1011(a) relies on the use of 
attendance rosters to certify completion of certified classroom 
courses. Proposed amendments to §19.1011(a) specify that 
providers shall use a written, online, or computer-based final 
examination to determine completion of all certified classroom 
certification courses that statutorily require an examination for 
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successful completion of the certified classroom certification 
course. This standard mirrors the standard currently used for 
the examination requirements for all certified self-study courses. 
The small employer health benefit plan specialty certification is 
the only Department regulated certified classroom certification 
course that statutorily requires an examination as a requirement 
for course completion. Proposed §19.1011(a) determines the 
minimum standards to be used for certified classroom courses 
that statutorily require an examination as a requirement for 
course completion and does not otherwise impose additional 
requirements for other regulated certified classroom courses 
that do not require an examination for course completion. 
Proposed new §19.1024 is necessary to prescribe the specific 
standards for the new Medicare-related product certification 
course required by the Insurance Code §4004.152. Proposed 
§19.1024(a) prohibits an individual from performing any ac­
tion constituting the act of an agent under Insurance Code 
§4001.051 with regard to a Medicare-related product unless the 
individual satisfies the requirements of existing §19.1024 and 
has completed a Medicare-related product certification course. 
Proposed §19.1024(b) specifies that a Medicare-related product 
certification course must be submitted to the Department for 
approval, be at least eight hours in length, and cover each of the 
subjects described in §19.1024(f). Proposed §19.1024(c) allows 
a licensee to count a Medicare-related product certification 
course toward completion of the continuing education require­
ments prescribed in §19.1003. Proposed §19.1024(d) requires 
a licensee to maintain proof of completion of a Medicare-related 
product certification course for a period of four years from the 
date of completion of the course and to provide proof of com­
pletion to the Department upon request. Proposed §19.1024(e) 
provides that a provider issued completion certificate for a 
Medicare-related product certification course must comply 
with the requirements of §19.1011 (relating to Requirements 
for Successful Completion of Continuing Education Courses). 
Proposed §19.1024(f) specifies that the course subjects for 
a Medicare-related product certification course must include 
topics that are related specifically to Medicare-related products, 
state and federal laws and rules related to Medicare-related 
products, prohibited sales practices regarding Medicare-related 
products, suitability of sales of Medicare-related products, 
and fraudulent and unfair trade practices regarding the sale 
of Medicare-related products. Proposed §19.1024(g) clarifies 
that exemptions provided under §19.1004(b) or (c) (relating to 
Licensee Exemption from and Extension of Time for Continuing 
Education) do not apply to the requirements of §19.1024. 
Proposed new §19.1025 is necessary to prescribe the specific 
standards for the new Medicare-related product continuing edu­
cation requirements required by the Insurance Code §4004.153. 
Proposed §19.1025(a) requires a licensee to complete at least 
four hours of Department certified Medicare-related product con­
tinuing education during each reporting period following the re­
porting period in which the licensee completed the Medicare-re­
lated product certification course. Proposed §19.1025(b) spec­
ifies that Department certified Medicare-related product contin­
uing education must comply with the requirements of §19.1006 
(relating to Course Criteria) and must enhance the knowledge, 
understanding, and professional competence of the student with 
regard to one or more of the subjects described in §19.1024(f). 
Proposed §19.1025(c) clarifies that exemptions provided under 
§19.1004(b) or (c) (relating to Licensee Exemption from and Ex­
tension of Time for Continuing Education) do not apply to the 
requirements of §19.1025. 
Proposed new §19.1026 is necessary to prescribe the specific 
standards for the new small employer health benefit plan spe­
cialty certification course in accordance with the  Insurance Code  
§4054.351 and §4054.353. Proposed §19.1026(a) provides 
that an individual may advertise that the individual is specially 
trained to serve small employers in the health benefit plan  
market if the individual (i) holds a current Life, Accident, and 
Health license issued by the Department; (ii) agrees to market 
small employer health benefit plans  to  small employers without 
regard to the number of employees to be covered under the 
plan; (iii) maintains on file with the Department a current busi­
ness address, phone number, and general description of the 
individual’s service area; (iv) has completed a small employer 
health benefit plan specialty certification course meeting the 
requirements of Subchapter K or qualifies  for  an exception from  
completion of the small employer health benefit plan specialty 
certification course; and (v) has passed an examination testing 
the individual’s knowledge and qualifications in compliance with 
the requirements of §19.1011 of Subchapter K (relating to Re­
quirements for Successful Completion of Continuing Education 
Courses) or qualifies for an exception from completion of the 
small employer health benefit plan specialty certification course. 
Proposed §19.1026(b) specifies that a small employer health 
benefit plan specialty certification course must be submitted to 
the Department for approval, be at least eight hours in length, 
cover each of the subjects described in §19.1026(e), and com­
ply with the requirements of §19.1011 (relating to Requirements 
for Successful Completion of Continuing Education Courses). 
Proposed §19.1026(c) allows a licensee to count a small em­
ployer health benefit plan specialty certification course toward 
completion of the continuing education requirements prescribed 
in §19.1003. Proposed §19.1026(d) requires a licensee to 
maintain proof of completion of a small employer health benefit 
plan specialty certification course for a period of four years from 
the date of completion of the course and to provide proof of 
completion or proof of exception from completion to the Depart­
ment upon request. Proposed §19.1026(e) specifies that the 
course subjects for a small employer health benefit plan spe­
cialty certification course must include topics related to (i) small 
employer health benefit plans, (ii) state and federal law and 
rules related to employer health benefit plans, (iii) anti-rebating 
and prohibited sales practices regarding employer benefit plans,  
(iv) federal programs and other alternatives related to small 
employer health benefit plans, and (v) fraudulent and unfair 
trade practices regarding small employer health benefit plans.  
Proposed new §19.1027 is necessary to prescribe the specific 
standards for the new small employer health benefit plan spe­
cialty continuing education requirements in accordance with the 
Insurance Code §4054.355. Proposed §19.1027(a) provides 
that, in order to maintain the small employer health benefit plan  
specialty certification, a licensee must complete at least five 
hours of Department certified small employer health benefit 
plan specialty continuing education during each reporting period 
following the reporting period in which the licensee completed 
the small employer health benefit plan specialty certification 
course. Proposed §19.1027(b) specifies that Department cer­
tified small employer health benefit plan specialty continuing 
education must comply with the requirements of §19.1006 
(relating to Course Criteria) and must enhance the knowledge, 
understanding, and professional competence of the student with 
regard to one or more of the subjects described in §19.1026(e). 
Proposed new §19.1028 is necessary to prescribe the specific 
standards for the new annuity certification course in accordance 
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with the Insurance Code §1115.056. Proposed §19.1028(a) 
prohibits an individual who obtains a current resident agent 
license issued by the Department on or after April 1, 2010, or 
renews a resident agent license on or after April 1, 2010, from 
performing any action constituting the act of an agent under 
Insurance Code §4001.051 with regard to an annuity product 
unless the individual has completed an annuity certification 
course. Proposed §19.1028(b) clarifies that exemptions pro­
vided under §19.1004(b) or (c) (relating to Licensee Exemption 
from and Extension of Time for Continuing Education) do not 
apply to the requirements of §19.1028. Proposed §19.1028(c) 
specifies that an annuity certification course must be submitted 
to the Department for approval, be at least four hours in length, 
and cover each of the subjects described in §19.1028(g). 
Proposed §19.1028(d) allows a licensee to count an annuity cer­
tification course toward completion of the continuing education 
requirements prescribed in §19.1003. Proposed §19.1028(e) 
requires a licensee to maintain proof of completion of an annuity 
certification course for a period of four years from the date of 
completion of the course and to provide proof of completion 
or proof of exception from completion to the Department upon 
request. Proposed §19.1028(f) specifies that a provider issued 
completion certificate for an annuity certification course must 
comply with the requirements of §19.1011 of the subchapter 
(relating to Requirements for Successful Completion of Contin­
uing Education Courses). Proposed §19.1028(g) specifies that 
course subjects of an annuity certification course must include: 
(i) the requirements of the Insurance Code Chapters 1114 and 
1115, and the requirements of 28 Texas Administrative Code 
Chapter 3, Subchapter NN (relating to Consumer Notices for 
Life Insurance Policy and Annuity Contract Replacements); (ii) 
the prohibitions specified in the Insurance Code §§541.051 ­
541.061; (iii) recognition of indicators that a prospective insured 
may lack the short-term memory or judgment to knowingly 
purchase an annuity; and (iv) practices relating to annuities 
that are prohibited by the Penal Code Chapter 35. Proposed 
§19.1028(h) specifies that course subjects for an annuity certifi ­
cation course may include additional topics addressing statutes 
enacted and rules adopted subsequent to the effective date of 
the proposed section, provided that the statutes or rules relate 
specifically to annuities. 
Proposed new §19.1029 is necessary to prescribe the specific 
standards for the new annuity continuing education require­
ments in accordance with the Insurance Code §4004.202 and 
§4004.203. Proposed §19.1029(a) specifies that a licensee who 
sells, solicits, or negotiates an annuity contract or represents 
an insurer in relation to an annuity in this state, or intends to 
sell, solicit, or negotiate an annuity contract in this state must 
complete at least four hours of Department certified annuity 
continuing education in compliance with §19.1029. Proposed 
§19.1029(b) specifies that if a licensee completes the required 
annuity certification course before the expiration of the 12th 
month of the licensee’s licensing period, the continuing educa­
tion course must be completed by the end of the expiration of 
that licensing period. Proposed §19.1029(b) further specifies 
that if a licensee completes the required annuity certification 
course after the 12th month of the licensee’s licensing period, 
the continuing education must be completed by the expiration 
of the 12th month in the licensing period following the licensing 
period in which the licensee completed the annuity certification 
course. Proposed §19.1029(c) specifies that after a licensee 
has completed the required annuity certification course, a 
licensee subject to the requirements of the proposed section 
must complete at least four hours of Department certified 
annuity continuing education every twelve months, calculated 
from the date of the license renewal. Proposed §19.1029(d) 
specifies that the Department certified continuing education 
required under proposed §19.1029(a) must comply with the 
requirements of §19.1006 of the subchapter (relating to Course 
Criteria) and enhance the knowledge, understanding, and 
professional competence of the student with regard to one or 
more of the subjects described in proposed §19.1028(g)(1) - (4) 
of the subchapter (relating to Annuity Certification Courses). 
Proposed new §19.1030 is necessary to provide regulatory 
standards for reissuance of a certification upon the renewal of 
a license that has been expired for one year or more or has 
been revoked or refused renewal by the Department. Proposed 
§19.1030 specifies that a licensee whose license has been 
expired for one year or more or has been revoked or refused 
renewal by the Department shall, upon the issuance of a new 
original license, comply with the certification requirements of 
Subchapter K and may not use any certification course or 
continuing education course completed under the licensee’s 
inactive license to satisfy the requirements. These standards 
mirror the renewal standards for expired licenses provided in 
the Insurance Code §4003.007. New §19.1030 is proposed 
pursuant to §4004.005 and §4054.359 of the Insurance Code. 
Section 4004.005 authorizes the Commissioner to adopt rules 
necessary to implement Title 13 of the Insurance Code, relating 
to the regulation of agent licensing in general, including new 
Subchapter D relating to additional continuing education require­
ments for the sale of Medicare-related products and Subchapter 
E relating to continuing education requirements for the sale of 
annuities. Section 4054.359 authorizes the Commissioner, in 
accordance with §36.001 of the Insurance Code, to adopt rules 
as necessary to administer the Insurance Code Chapter 4054 
Subchapter H, which regulates specialty certification for agents 
serving certain employer groups. 
In addition to the foregoing proposed amendments and new 
sections, the Department is proposing nonsubstantive changes 
throughout §§19.1001 - 19.1007, 19.1009, 19.1011 - 19.1017, 
and 19.1019 to correct form and grammar, make clarifications, 
correct citations, and replace references to "long-term care part­
nership certification" with the more generic term "certification" 
to reflect that multiple certification courses are now available. 
FISCAL NOTE. Matt Ray, Deputy Commissioner for the Licens­
ing Program, has determined that for the first five years the pro­
posal  will  be  in effect,  there will  be no measurable  fiscal impact 
to state or local governments as a result of the enforcement or 
administration of the proposal. There will be no measurable ef­
fect on local employment or the local economy as a result of the 
proposal. 
PUBLIC BENEFIT/COST NOTE. Mr. Ray also has determined 
that for each year of the first five years the proposed amend­
ments and new sections are in effect, there are a number of 
public benefits anticipated. The anticipated public benefits are 
licensee completion of quality certification and continuing edu­
cation courses for Medicare-related products, small employer 
health benefit plans, and annuities and an increased opportunity 
for Department certified course providers to offer quality certi­
fication and continuing education courses for Medicare-related 
products, small employer health benefit plans, and annuities. 
Additionally, it is anticipated that licensees having completed 
one or more of the certification courses will obtain specialized 
knowledge of Medicare-related products, small employer health 
benefit plans, or annuities, which should enable them to pro­
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vide better information about these complex products to con­
sumers. This will enable Texas consumers to make more in­
formed choices about the purchase of such policies and will pro­
vide more appropriate insurance products to consumers. Finally, 
this proposal provides new business opportunities for existing 
Department certified providers and for persons wishing to be­
come Department certified providers to develop and offer certi­
fication and continuing education courses for Medicare-related 
products, small employer health benefit plans, and annuities. 
Mr. Ray has also determined that for each year of the first five 
years the proposed amendments and new sections are in effect, 
there will be costs for those required to comply with the proposal. 
The costs anticipated as a result of the proposed sections are as 
follows: 
Estimated Probable Costs to Licensees. Proposed new 
§19.1024 and §19.1025 implement certification and continuing 
education requirements imposed by HB 739 for licensees who 
sell Medicare-related products. These requirements are codified 
at the Insurance Code Chapter 4004, Subchapter D. Proposed 
new §19.1024 provides minimum standards for the required 
Medicare-related product certification course. Proposed new 
§19.1025 provides minimum standards for the required Medi­
care-related product continuing education courses. 
Proposed new §19.1026 and §19.1027 implement certification 
and continuing education requirements imposed by SB 79 for 
licensees who wish to receive the small employer specialty cer­
tification  and wish to advertise that they are specially trained to 
serve the small employer market. These requirements are cod­
ified at the Insurance Code Chapter 4054, Subchapter H. Pro­
posed new §19.1026 provides minimum standards for the vol­
untary small employer health plan certification course and pro­
vides, as required by statute, that the course is mandatory for 
licensees who wish to receive the small employer specialty cer­
tification and advertise that they are specially trained to serve 
the small employer market. Proposed new §19.1027 provides 
minimum standards for the voluntary small employer continuing 
education courses. 
Proposed new §19.1028 and §19.1029 implement certification 
and continuing education requirements imposed by HB 1294 for 
licensees who sell annuities. These requirements are codified at 
the Insurance Code Chapter 1115, Subchapter B, and Chapter 
4004, Subchapter E. Proposed new §19.1028 provides minimum 
standards for the required annuity certification course. Proposed 
new §19.1029 provides minimum standards for the required an­
nuity continuing education courses. 
Proposed §19.1024 and §19.1025 requirements apply to li­
censees who hold a current Life, Accident, and Health license 
and engage in the marketing of Medicare-related products. 
The proposed §19.1028 and §19.1029 requirements apply to 
licensees who hold a current agent license and who engage in 
the sale of annuities. The proposed §19.1026 and §19.1027 
requirements apply to licensees who hold a current Life, Ac­
cident, and Health  license and  who wish to receive  the small  
employer specialty certification and to advertise that they are 
specially trained to serve the small employer market. Proposed 
new §§19.1024 - 19.1029 require such licensees to complete 
a certification course and to complete additional continuing 
education in each reporting period following the reporting period 
in which the licensee completed the certification course. The 
total probable economic costs to licensees for compliance with 
the proposal are estimated to range from between $2.50 per 
credit hour and $13 per credit hour, for an average of $6.50 per 
credit hour. These estimated costs are based on the following 
considerations. The Department collected a sampling of exist­
ing continuing education costs per credit hour. The credit hours 
ranged from one hour to 13 credit hours and their associated 
costs ranged from $19.95 to $52.00. Based on these figures, 
the range of cost per hour is $2.50 to $13, with an average cost 
per course credit hour of $6.50. Since the material, structure, 
design and approval process for both the certification and the 
continuing education courses are similar, the Department antic­
ipates that the cost per credit hour for the certification courses 
will be analogous to the cost per credit hour for the continuing 
education courses. 
The Department anticipates that the cost to obtain and maintain 
the Medicare-product related certification will be $104. This es­
timated cost is based on the average cost per course credit hour 
multiplied by the number of credit hours needed to comply for the 
first five years. The number of credit hours needed to comply for 
the first five years consists of the initial 8 hours of certification 
courses, four hours of continuing education courses in the first 
licensing renewal period, and four hours of continuing educa­
tion courses in the second licensing renewal period for a total 
of 16 credit hours. The Department anticipates that the cost to 
obtain and maintain the small employer health benefit plan spe­
cialty certification will be $117. This estimated cost is based on 
the average cost per course credit hour multiplied by the num­
ber of credit hours needed to comply for the first five years. The 
number of credit hours needed to comply for the first five years 
consists of the initial 8 hours of certification courses, five hours 
of continuing education courses in the first licensing renewal pe­
riod, and five hours of continuing education courses in the sec­
ond licensing renewal period for a total of 18 credit hours. The 
Department anticipates that the cost to obtain and maintain the 
annuity certification will be $130. This estimated cost is based 
on the average cost per course credit hour multiplied by the num­
ber of credit hours needed to comply for the first five years. The 
number of credit hours needed to comply for the first five years 
consists of the initial 4 hours of certification courses plus four 
hours of continuing education courses in each of the following 
years for a total of 20 credit hours. 
The actual cost of compliance for a licensee may be less 
than anticipated because licensees may count the certification 
course and continuing education towards satisfying a portion 
of the statutorily required continuing education requirements 
for a Life, Accident, and Health license. While licensees that 
have already met the statutorily required continuing education 
requirements for a Life, Accident, and Health license are not 
exempt from the requirements of §§19.1024 - 19.1029, the 
Department anticipates that the cost to complete any additional 
coursework required by the new sections will be the same as 
stated above. These estimated probable costs to licensees to 
comply with proposed new §§19.1024 - 19.1029 result from the 
legislative enactment of SB 79, HB 739, and HB 1294 and are 
not a result of the adoption, enforcement, or administration of 
the proposal. There are no other costs to licensees to comply 
with the proposed amendments. 
Estimated Probable Costs to Providers. Proposed §§19.1006, 
19.1007, 19.1009, 19.1011, 19.1012, 19.1014, and 19.1024 ­
19.1029 implement regulatory standards imposed by SB 79, HB 
739, and HB 1294 on providers that develop, maintain, and offer 
certification and continuing education courses for Medicare-re­
lated products, small employer health benefit plans, or annuities. 
These requirements are codified at the Insurance Code Chapter 
4054, Subchapter H (enacted by HB 79), the Insurance Code 
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Chapter 4004, Subchapter D (enacted by HB 739), and the In­
surance Code Chapter 1115, Subchapter B, and Chapter 4004, 
Subchapter E (enacted by HB 1294). 
The proposed requirements will only apply to providers that de­
velop and offer certification and continuing education courses for 
Medicare-related products, small employer health benefit plans, 
or annuities. While the Department anticipates that the devel­
opment and implementation of the new certification and contin­
uing education courses will initially require some out-of-pocket 
expenses for providers who develop, maintain, and offer these 
courses, the Department anticipates that all such costs will be 
passed on to licensees in the form of either course registra­
tion or association membership fees and that the net cost, if 
any, to providers for compliance with the regulatory standards 
will be negligible. The Department also anticipates that devel­
oping, maintaining, and offering the mandatory final examina­
tion requirement in §19.1011 for certified classroom certification 
courses for the small employer health benefit plan specialty cer­
tification will initially require some additional out-of-pocket ex­
penses for providers who develop and implement these courses. 
This is because such examinations are not routinely adminis­
tered in classroom courses. However, the Department antici­
pates that any such costs associated with developing, maintain­
ing, and offering the required examination will be a one-time cost 
per course, that the cost will be recouped in the form of course 
registration fees passed on to licensees, and that the net cost, 
if any, to providers for compliance with the examination require­
ment will be negligible. 
The costs required to comply with the proposed amendments 
to §§19.1006, 19.1007, 19.1009, 19.1012, and 19.1014, which 
incorporate the new certification and continuing education 
courses into the existing regulatory framework for certification 
and continuing education courses, result from the legislative 
enactment of SB 79, HB 739, and HB 1294. The costs required 
to comply with the proposed amendments to §19.1011, which 
provides minimum standards for certified classroom certification 
courses that statutorily require an examination for completion, 
result from the legislative enactment of SB 79. The costs re­
quired to comply with proposed new §19.1024, which provides 
minimum standards for the required Medicare-related product 
certification course result from the legislative enactment of 
HB 739. The costs required to comply with proposed new 
§19.1025, which provides minimum standards for the required 
Medicare-related product continuing education courses, result 
from the legislative enactment of HB 739. The costs required to 
comply with proposed new §19.1026, which provides minimum 
standards for the voluntary small employer health plan certifica­
tion course, result from the legislative enactment of SB 79. The 
costs required to comply with proposed new §19.1027, which 
provides minimum standards for the voluntary small employer 
health plan continuing education courses, result from the leg­
islative enactment of SB 79. The costs required to comply with 
proposed new §19.1028, which provides minimum standards for 
the required annuity certification course, result from the legisla­
tive enactment of HB 1294. The costs required to comply with 
proposed new §19.1029, which provides minimum standards 
for the required annuity continuing education courses, result 
from the legislative enactment of HB 1294. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX­
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
In accordance with the Government Code §2006.002(c), the 
Department has determined that this proposal will not have an 
adverse economic effect on any licensee or provider that is a 
small business or micro business as defined by the Government 
Code. The Government Code §2006.001(a)(2) defines "small 
business" as a legal entity, including a corporation, partnership, 
or sole proprietorship, that is formed for the purpose of making 
a profit, is independently owned and operated, and has fewer 
than 100 employees or less than $6 million in annual gross  
receipts. The Government Code §2006.001(a)(1) defines "micro 
business" as a legal entity, including a corporation, partnership, 
or sole proprietorship, that is formed for the purpose of making 
a profit, is independently owned and operated, and has not 
more than 20 employees. The Department’s cost analysis and 
resulting estimated costs in the Public Benefit/Cost Note portion 
of this proposal are equally applicable to any small or micro 
businesses that are required to comply with this proposal. No 
person who qualifies as a small or micro business is required by 
law to sell Medicare-related products or annuities nor required 
to hold a small employer benefit plan specialty certification 
and advertise that they are specially trained to serve the small 
employer market. No person is required by law to develop 
and offer certification and continuing education courses for 
Medicare-related products, small employer health benefit plans,  
or annuities. Only those small or micro businesses that engage 
in such insurance business activities are required to comply 
with the proposed requirements. As detailed in the Public 
Benefit/Cost Note, for those persons, including small and micro 
businesses, who sell Medicare-related products or annuities or 
hold a small employer specialty certification and advertise that 
they are specially trained to serve the small employer market, 
the Department estimates that the total probable economic 
costs to licensees for compliance with the proposal are esti­
mated to range from between $2.50 per credit hour and $13 per 
credit hour, for an average of $6.50 per credit hour. Because 
this is a voluntary decision on the part of the licensee to sell 
annuities or Medicare-related products or hold a small employer 
specialty certification, the Department is unable to reasonably 
estimate the cost of compliance to a licensee over a time period. 
These costs to persons who comply with the proposed new 
requirements are the result of the legislative enactment of SB 
79, HB 739, and HB 1294, as detailed in the Public Benefit/Cost 
Note. Also, as detailed in the Public Benefit/Cost Note, for those 
persons, including small and micro businesses, who develop 
and offer certification and continuing education courses for 
Medicare-related products, small employer health benefit plans,  
or annuities, the Department anticipates that all such costs will 
be passed on to licensees in the form of either course registra­
tion or association membership fees and that the net cost, if any, 
to providers for compliance with the regulatory standards will 
be negligible. The Department also anticipates that while the 
development and implementation of the §19.1011 mandatory 
final examination requirement for certified classroom certifica­
tion courses for the small employer health benefit plan specialty  
certification will initially require some additional out-of-pocket 
expenses, any such costs will be a one-time cost per course, 
the cost will be recouped in the form of course registration fees 
passed on to licensees, and the net cost, if any, to providers for 
compliance with the examination requirement will be negligible. 
Additionally, because the proposal does not impose any new re­
quirements or costs that are in addition to those imposed un­
der state law, with which businesses, regardless of size, must 
comply, any costs to persons required to comply with these pro­
posed amendments and new sections are the result of the en­
actment of the state laws, SB 79, HB 739, and HB 1294. The 
proposed amendments and new sections are necessary to im­
plement these new laws and do not impose requirements on any 
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individual or entity that are in addition to those imposed by the 
laws. In accordance with the Government Code §2006.002(c), 
the Department has, therefore, determined that for the preced­
ing reasons, a regulatory flexibility analysis is not required. 
TAKINGS IMPACT ASSESSMENT. The Department has de­
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner’s right to property that would otherwise exist in the 
absence of government action and, therefore, does not consti­
tute a taking or require a takings  impact assessment under the 
Government Code §2007.043. 
REQUEST FOR PUBLIC COMMENT. To be considered, written 
comments on the proposal must be submitted no later than 5:00 
p.m. on Monday, December 21, 2009, to Gene C. Jarmon, Gen­
eral Counsel and Chief Clerk, Mail Code 113-2A, Texas Depart­
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
An additional copy of the comments must be simultaneously sub­
mitted to Matt Ray, Deputy Commissioner for the Licensing Pro­
gram, Mail Code 107-1A, Texas Department of Insurance, P.O. 
Box 149104, Austin, Texas 78714-9104. Any request for a public 
hearing should be submitted separately to the Office of the Chief 
Clerk before the close of the public comment period. If a hearing 
is held, written and oral comments presented at the hearing will 
be considered. 
STATUTORY AUTHORITY. The proposed amendments 
and new sections are proposed under the Insurance Code 
§§4004.154(b), 4004.152 and 4004.153, 4004.203(a), 
4054.359, 4004.005, 4004.202, 4054.353, 1115.056, 884.303, 
884.304, 4054.051, 4054.201, 4054.206, and 4054.301, and 
36.001. Section 4004.154(b) requires the Commissioner by rule 
to adopt criteria for the programs used to satisfy the require­
ments of §4004.152, relating to agent education requirements 
for agents who sell, solicit, negotiate, or receive an application 
or contract for Medicare-related products in this state or who 
represent an insurer in relation to Medicare-related products in 
this state, and §4004.153, relating to required continuing educa­
tion courses regarding Medicare products for agents who solicits 
negotiate, procure, or collect a premium on Medicare-related 
products or who represent or purport to represent an insurer, 
a health maintenance organization, or a preferred provider 
organization in relation to Medicare-related products. Section 
4004.154(b) states that §4004.152 and §4004.153 are de­
signed to ensure that an agent has knowledge, understanding, 
and professional competence concerning a Medicare-related 
product. Section 4004.154(b) further provides that the rules 
adopted under §4004.154(b) may incorporate by reference 
any requirements established by the Centers for Medicare and 
Medicaid Services or any other appropriate federal agency. 
Section 4004.203(a) of the Insurance Code, which regulates 
program certification requirements for required continuing 
education courses for agents who sell, solicit, or negotiate a 
contract for an annuity in this state or who represent or purport 
to represent an insurer in relation to an annuity, requires the 
Commissioner by rule to adopt criteria for continuing education 
courses used to satisfy the requirements of §4004.202, relating 
to required continuing education courses regarding annuities. 
Section 4004.203(a) further specifies that those criteria must 
include: (i) topics related specifically to annuities; (ii) state laws 
and rules related to annuities, including requirements adopted 
under Chapter 1115; (iii) prohibited sales practices regarding 
annuities; (iv) recognition of indicators that a prospective insured 
may lack the short-term memory or judgment to knowingly pur­
chase an annuity; and (v) fraudulent and unfair trade practices 
regarding the sale of annuities. Section 4054.359 authorizes 
the Commissioner, in accordance with §36.001 of the Insurance 
Code, to adopt rules as necessary to administer the Insurance 
Code Chapter 4054 Subchapter H, which regulates specialty 
certification for agents serving certain employer groups. Section 
4004.005 authorizes the Commissioner to adopt rules neces­
sary to implement Title 13 of the Insurance Code, relating to the 
regulation of agent licensing in general, including new Subchap­
ter D relating to additional continuing education courses for the 
sale of Medicare-related products and Subchapter E relating to 
continuing education courses for the sale of annuities. Section 
4004.202 specifies the required continuing education courses 
for agents selling annuities. Section 4054.353 specifies the 
initial training that an individual must complete to receive a small 
employer health benefit plan specialty certification. Section 
1115.056 specifies the education requirements for a resident 
agent that intends to sell, solicit, or negotiate a contract for an 
annuity in this state or to represent an insurer in relation to such 
an annuity. The Insurance Code §§884.303, 884.304, 4054.051, 
4054.201, 4054.206, and 4054.301 were amended by HB 2570, 
81st Legislature, Regular Session, effective September 1, 2009, 
to increase the statutory minimum from $15,000 to $25,000 for 
the amount of life insurance liability that may be assumed by 
a stipulated premium  company. The Insurance Code §36.001 
provides that the Commissioner of Insurance may adopt any 
rules necessary and appropriate to implement the powers 
and duties of the Texas Department of Insurance under the 
Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statutes 
are affected by this proposal: Insurance Code §§1115.056, 
4004.201 - 4004.203, 4004.151 - 4004.155, and 4054.351 ­
4054.359 
§19.1001. General Provisions. 
(a) Purpose. The purpose of this subchapter is to specify: 
(1) (No change.) 
(2) procedures and requirements for certification and 
approval of adjuster prelicensing education courses and adjuster 
examinations as authorized under the Insurance Code [§]§4101.054 
and §4101.056; [and] 
(3) procedures and requirements for certification and ap­
proval of long-term care partnership certification courses and licensee 
long-term care partnership training requirements as authorized under 
the Insurance Code Chapter 1651, Subchapter C, and the Human Re­
sources Code Chapter 32, Subchapter C;[.] 
(4) procedures and requirements for certification and ap­
proval of Medicare-related product certification courses and licensee 
Medicare-related product training requirements as authorized under the 
Insurance Code Chapter 4004, Subchapter D; 
(5) procedures and requirements for certification and 
approval of small employer health benefit plan specialty certification 
courses and licensee small employer health benefit plan specialty 
training requirements as authorized under the Insurance Code Chapter 
4054, Subchapter H; and 
(6) procedures and requirements for certification and ap­
proval of annuity certification courses and licensee annuity training re­
quirements as authorized under the Insurance Code §1115.056. 
(b) - (c) (No change.) 
§19.1002. Definitions. 
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(a) Words and terms defined in the Insurance Code 
§§4001.003, 4004.151, and 4004.201 [§4001.003] shall have the same 
meaning when used in this subchapter. 
(b) The following words and terms, when used in this subchap­
ter, shall have the following meanings, unless the context clearly indi­
cates otherwise. 
(1) - (8) (No change.) 
(9) Certification course--A course designed to enhance the 
student’s knowledge, understanding, and professional competence re­
garding specified subjects for an insurance product. The term includes 
courses that satisfy the requirements for the Long-Term Care Certifica­
tion required by the Insurance Code Chapter 1651, Subchapter C and 
the Human Resources Code Chapter 32, Subchapter C; the Medicare-
Related Product Certification required by the Insurance Code Chapter 
4004, Subchapter D; the Small Employer Health Benefit Plan Specialty 
Certification required by the Insurance Code Chapter 4054, Subchap­
ter H; and the Annuity Certification required by the Insurance Code 
§1115.056. 
(10) [(9)] Certified course--A classroom, classroom equiv­
alent, or self-study course offered by a registered provider that the de­
partment or its designee has determined meets the requirements of this 
subchapter. 
(11) [(10)] Department--Texas Department of Insurance. 
(12) [(11)] Disinterested third party--An individual who is: 
(A) not related to a student by blood, adoption, or mar­
riage as a parent, child, grandparent, sibling, niece, nephew, aunt, un­
cle, or first cousin; or 
(B) not an employee or subordinate of the student. 
(13) [(12)] Ethics course--A course that deals with usage 
and customs among members of the insurance profession, involving 
their moral and professional duties toward one another, toward clients, 
toward insureds, and toward insurers. 
(14) [(13)] Insurance course--A course primarily focused 
on teaching subjects related to the business of insurance. 
(15) [(14)] Interactive inquiries--An interactive electronic 
component that complies with §19.1009(d)(2) of this title. 
(16) [(15)] Knowledge level--Recall of specific facts, pat­
terns, methods, rules, dates, or other information that must be commit­
ted to memory.  
(17) [(16)] Licensee--An individual licensed under one or 
more of the following Insurance Code provisions: 
(A) Chapter 4051, Subchapters B, C, D, E, and I (gen­
eral property and casualty agent, limited lines agent, insurance service 
representative, county mutual agent, and personal lines property and 
casualty agent); 
(B) Chapter 4052 (life and health insurance counselor); 
(C) Chapter 4053 (managing general agent); 
(D) Chapter 4054, Subchapters B, C, E, and G (general 
lines - life, accident, and health agent, limited lines agent, life insurance 
not exceeding $25,000 [$15,000] agent, and life agent); 
(E) Chapter 4101 (adjuster); 
(F) Chapter 4102 (public insurance adjuster). 
(18) [(17)] Long-term care partnership insurance policy­
-For purposes of §19.1022 and §19.1023 of this subchapter only, (re­
lating to Long-Term Care Partnership Certification Course and Long-
Term Care Partnership Continuing Education), a policy established un­
der the Human Resources Code, Chapter 32, Subchapter C, and the In­
surance Code, Chapter 1651, Subchapter C. 
(19) [(18)] National designation certification--A profes­
sional designation which is: 
(A) nationally recognized in the insurance industry; and 
(B) issued by an entity that maintains a not-for-profit 
status and has been in existence for at least five years. 
(20) [(19)] One-time-event--A type of classroom course 
complying with §19.1009(f) of this title. 
(21) [(20)] Provider--An individual or organization in­
cluding a corporation, partnership, depository institution, insurance 
company, or entity chartered by the Farm Credit Administration as 
defined in the Insurance Code §4001.108, registered with the depart­
ment to offer continuing education courses for licensees, prelicensing 
instruction for adjusters, or long-term care partnership certification 
courses for licensees. 
(22) [(21)] Provider registration--The process of a 
provider seeking permission to offer continuing education courses 
for licensees, prelicensing education for adjusters, or long-term care 
partnership certification courses for licensees. 
(23) [(22)] Qualifying course--Insurance courses for 
which a licensee may receive continuing education credit and are: 
(A) offered for credit by accredited colleges, universi­
ties, or law schools; 
(B) part of a national designation certification program; 
(C) approved for classroom, classroom equivalent, or 
participatory credit by the continuing education approval authority of 
a state bar association or state board of public accountancy; or 
(D) certified or approved for continuing education 
credit under the guidelines of the Federal Crop Insurance Corporation. 
(24) [(23)] Reporting period--The period from the issue 
date or last renewal date of the license to the expiration date of the 
license, generally a two-year period. 
(25) [(24)] Self-study--A course complying with 
§19.1009(e) of this title. 
(26) [(25)] Speaker--An individual who shall be speaking 
from special knowledge regarding the business of insurance obtained 
through experience and position in professional or social organizations, 
industry, or government. 
(27) [(26)] Student--A licensee or adjuster applicant en­
rolled in and attending a certified course for credit. 
(28) [(27)] TDI  license  number--An identification number 
the department assigns to the licensee and found on the license certifi ­
cate. 
(29) [(28)] Visually monitored environment--An environ­
ment permitting visual identification of students and visual confirma­
tion of attendance, including observation by camera. 
§19.1003. Licensee Requirements. 
(a) Licensees shall complete 30 hours of continuing education 
within each reporting period, except that licensees holding only a li­
cense issued under the Insurance Code Chapter 4054, Subchapter C, 
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§§4054.101 - 4054.103, and Chapter 4054, Subchapter E, §§4054.201­
4054.208 [Articles 21.07-1 §§4 and 6] (limited lines and life insurance 
not exceeding $25,000 [$15,000]) and Chapter 4051, Subchapter C, 
§§4051.101- 4051.102, and Chapter 4051, Subchapter E, §§4051.201­
4051.206 [21.14 §§6 and 9] (limited lines and county mutual agent) 
shall complete 10 hours of continuing education during each reporting 
period. Licensees shall complete at least two hours of the continuing 
education requirement in certified ethics and/or consumer protection 
courses. Licensees may satisfy the remainder of the continuing edu­
cation requirement by completing certified courses applicable to any 
license type. 
(b) (No change.) 
(c) Adjuster applicants seeking an examination exemption un­
der the Insurance Code §4101.056(a)(4) [Article 21.07-4 §10(4)] shall  
complete both a certified adjuster prelicensing education course of not 
less than 40 hours and pass the course examination testing the appli­
cant’s knowledge and qualifications as set forth in this subchapter. Ad­
juster applicants shall complete at least 30 hours of the course require­
ment through classroom or classroom equivalent course work. 
(d) - (f) (No change.) 
§19.1004. Licensee Exemption from and Extension of Time for Con-
tinuing Education. 
(a) (No change.) 
(b) Agents holding a Texas license issued under the Insurance 
Code Chapter 4054 [Articles 21.07-1], as Group I, legal reserve life 
insurance agents and general lines - life, accident and health insurance 
agents; Chapter 4053 [21.07-3], as managing general agents; and/or 
Chapter 4051 [21.14], as local recording agents, solicitors, general 
lines - property and casualty agents, and insurance service represen­
tatives, for at least 20 years or more as of December 31, 2002, are 
exempt from the requirements of this subchapter. Agents shall register 
and confirm that they qualify for this exemption by submitting a written 
request to the department indicating that they have met the longevity re­
quirement. Agents must satisfy the continuing education requirements 
through the end of the 20th year of licensure. The number of credit 
hours for the final reporting period is calculated at the rate of one hour 
for each whole month between the last renewal date and the effective 
date of the exemption. Agents that have previously qualified for the 
longevity exemption authorized under the Insurance Code as in effect 
prior to September 1, 2001, shall remain qualified and do not have to 
reapply for this exemption. 
(c) - (e) (No change.) 
(f) Licensees called to active military service in a combat the­
ater, as provided for in the Insurance Code §36.109 [Article 1.10-1], 
may apply to the department for an exemption from or an extension of 
time for meeting the continuing education requirements or extending 
their license renewal. The licensee must request the exemption or ex­
tension prior to the end of the reporting period for which it applies and 
must include: 
(1) - (4) (No change.) 
(g) Any individual who qualifies as specified in the Insurance 
Code §4054.152 [Article 21.07-1 §5B] is exempt from the continuing 
education requirements in this subchapter. 
§19.1005. Provider Registration, Instructor, and Speaker Criteria. 
(a) A provider applicant seeking initial registration or renewal 
registration from the department as a continuing education provider, 
adjuster prelicensing education provider, or [long-term care partner­
ship] certification course provider shall submit to the department or its 
designee, an application on forms provided by the department and all 
applicable fees as set forth in §19.1012 of this title (relating to Forms 
and Fees). The department may require the following items in order to 
approve or disapprove a provider’s registration request: 
(1) - (6) (No change.) 
(7) A statement as to whether or not the provider applicant 
has had any certification or approval for a professional continuing edu­
cation course, prelicensing education course, or a [long-term care part­
nership] certification course revoked, suspended, or placed on proba­
tion, whether by agreement or as ordered in an administrative or judi­
cial proceeding, by a court, financial or insurance regulator, or other 
agency of this state, another state, or the United States; 
(8) - (9) (No change.) 
(b) Providers shall have a single registration and may, but are 
not required to, certify and offer continuing education courses, adjuster 
prelicensing education courses, and  [long-term care partnership] certi­
fication courses. 
(c) - (e) (No change.) 
(f) Providers may use speakers only in conjunction with 
one-time-event continuing education courses. Providers may not 
use speakers in conjunction with other continuing education courses, 
adjuster prelicensing courses, or [long-term care partnership] certifi
cation courses unless the speaker qualifies as an instructor. 
(g) (No change.) 
§19.1006. Course Criteria. 
(a) To be certified as a continuing education course, the course 
content shall be designed to enhance the knowledge, understanding, 
and/or professional competence of the student as to one or more of 
the following topics: insurance principles and coverages; applicable 
­
laws, and rules; recent and prospective changes in coverages; technical 
policy provisions and underwriting guidelines and standards; law and 
the duties and responsibilities of the licensee; consumer protection; or 
insurance ethics. The course content may also include instruction on 
management of the licensee’s insurance agency. Ethics and consumer 
protection course credit shall apply equally to all license types and the 
content for ethics and consumer protection topics shall be designed to 
relate to the business of insurance and provide instruction consistent 
with one or more of the following topics: 
(1) Chapter 541 of the Insurance Code, entitled Unfair 
Methods of Competition and Unfair or Deceptive Acts or Practices 
[Article 21.21, Insurance Code]; 
(2) Chapter 547 of the Insurance Code, entitled False Ad­
vertising by Unauthorized Insurers [The Unauthorized Insurers False 
Advertising Process Act (Article 21.21-1, Insurance Code)]; 
(3) Chapter 542, Subchapter A, entitled Unfair Claim Set­
tlement Practices [The Unfair Claim Settlement Practices Act (Article 
21.21-2, Insurance Code)]; 
(4) Chapter 17, Subchapter E, of the Business and Com­
merce Code, entitled Deceptive Trade Practices and Consumer Pro­
tection Act [The Deceptive Trade Practices-Consumer Protection Act 
(Subchapter E, Chapter 17, Business and Commerce Code)]; 
(5) Analogous laws as specified by the department, includ­
ing: 
(A) Chapter 1952, Subchapter G, of the Insurance 
Code, entitled Repair of Motor Vehicles [Repair of Motor Vehicles: 
Disclosure of Consumer Information (Article 5.07-1, Insurance 
Code)]; 
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(B) Chapter 542, Subchapter B, of the Insurance Code, 
entitled Prompt Payment of Claims [Prompt Payment of Claims (Arti­
cle 21.55, Insurance Code)]; 
(C) Chapter 542, Subchapter D, of the Insurance Code, 
entitled Notice of Settlement of Claim Under Casualty Insurance Pol­
icy [Notice of Settlement of Liability Claims (Article 21.56, Insurance 
Code)]; 
(D) Chapter 542, Subchapter E, of the Insurance Code, 
entitled Recovery of Deductible From Third Parties Under Certain Au­
tomobile Insurance Policies [Action for Amount of Deductible (Article 
21.79G, Insurance Code)]; 
(E) - (F) (No change.) 
(6) - (18) (No change.) 
(b) - (c) (No change.) 
(d) To be certified as a Medicare-related product certification 
course, the course content must enhance the student’s knowledge, un­
derstanding, and professional competence regarding the subjects speci­
fied in §19.1024 of this subchapter (relating to Medicare-Related Prod­
uct Certification Course). Unless specifically stated otherwise, this 
subchapter shall apply equally to courses certified for continuing ed­
ucation, Medicare-related product certification, and Medicare-related 
product continuing education purposes. 
(e) To be certified as a small employer health benefit plan spe­
cialty certification course, the course content must enhance the stu­
dent’s knowledge, understanding, and professional competence regard­
ing the subjects specified in §19.1026 of this subchapter (relating to 
Small Employer Health Benefit Plan Specialty Certification Course). 
Unless specifically stated otherwise, this subchapter shall apply equally 
to courses certified for continuing education and small employer health 
benefit plan specialty certification. 
(f) To be certified as an annuity certification or continuing ed­
ucation course, the course content must enhance the student’s knowl­
edge, understanding, and professional competence regarding the sub­
jects specified in §19.1028(g)(1) - (4) of this subchapter (relating to 
Annuity Certification Course). Unless specifically stated otherwise, 
this section shall apply equally to courses certified for continuing edu­
cation and annuity certification. 
(g) [(d)] The following course content shall not be considered 
applicable to a licensee’s continuing education requirements: 
(1) Meetings held in conjunction with the regular business 
of the licensee or courses or training relating to the marketing and busi­
ness practices of a specific company; 
(2) Course content teaching general accounting, speed 
reading, other general business skills, computer use, or computer 
software application use; 
(3) Course content teaching motivation, goal-setting, time 
management, communication, sales, or marketing skills; 
(4) Course content providing for prelicensing training 
qualifying examination preparation; 
(5) Course content that does not meet the requirement of 
subsection (a) of this section; and 
(6) Course content that is substantially: 
(A) a glossary, dictionary, or index of insurance terms 
without independent distinction as to the application of these terms to 
the business of insurance through case studies or analysis based on 
actual or hypothetical factual situations that apply to the business of 
insurance; or 
(B) a recitation of statutes, rules, legal principles, or 
theories without independent distinction as to the application of these 
issues to the business of insurance through case studies or analysis 
based on actual or hypothetical factual situations that apply to the busi­
ness of insurance. 
(h) [(e)] A single continuing education course may include 
both ethics and consumer protection credit topics with other topics 
meeting the requirements of subsection (a) of this section. 
§19.1007. Course Certification Submission Applications, Course Ex-
pirations, and Resubmissions. 
(a) The provider shall submit the course certification applica­
tion to the department or its designee and include the following infor­
mation: 
(1) - (6) (No change.) 
(7) A sample of the certificate of completion which shall 
be used when licensees or adjuster applicants successfully complete 
the certified course for approval by the department or its designee. The 
certificate of completion must contain, at a minimum, the following 
information: 
(A) a statement that the course is for continuing edu­
cation credit, adjuster prelicensing training, [or] long-term care part­
nership certification, Medicare-related product certification, small em­
ployer health benefit plan specialty certification, or annuity certifica­
tion; 
(B) - (H) (No change.) 
(I) for [long-term care partnership] certification 
courses, TDI license number, [and] the name of the student completing 
the course, and the type of certification (long-term care partnership 
certification, Medicare-related product certification, small employer 
health benefit plan specialty certification, or annuity certification); 
(8) A statement that the course is intended for: 
(A) - (B) (No change.) 
(C) [long-term care partnership] certification and 
whether the course is primarily intended to be open to all licensees or 
will have a restricted enrollment; 
(9) - (10) (No change.) 
(b) - (e) (No change.) 
§19.1009. Types of Courses. 
(a) - (b) (No change.) 
(c) Providers must offer long-term care partnership certifica­
tion courses only as a complete course of study that meets the require­
ments of §19.1022 of this subchapter (relating to Long-Term Care Part­
nership Certification Course). The course of study for long-term care 
partnership certification courses may consist of classroom, classroom 
equivalent, and self-study [self study] instruction. 
(d) Providers must offer Medicare-related product certifica­
tion courses only as a complete course of study that meets the require­
ments of §19.1024 of this subchapter (relating to Medicare-Related 
Product Certification Course). The course of study for Medicare-re­
lated product certification courses may consist of classroom, classroom 
equivalent, and self-study instruction. 
(e) Providers must offer small employer health benefit plan 
specialty certification courses only as a complete course of study that 
meets the requirements of §19.1026 of this subchapter (relating to 
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Small Employer Health Benefit Plan Specialty Certification Course). 
The course of study for small employer health benefit plan specialty 
certification courses may consist of classroom, classroom equivalent, 
and self-study instruction. 
(f) Providers must offer annuity certification courses only as 
a complete course of study that meets the requirements of paragraphs 
§19.1028(g)(1) - (4) of this subchapter (relating to Annuity Certifica­
tion Course). The course of study for annuity certification courses may 
consist of classroom, classroom equivalent, and self-study instruction. 
(g) [(d)] Classroom courses may include lectures, seminars, 
audio, video, computer-based instruction, and teleconferences that 
meet the following requirements: 
(1) A disinterested third party attendant, an instructor, or 
a disinterested third party using visual observation technology must 
visually monitor attendance either inside or at all exits to the course 
presentation area at all times during the course presentation. 
(2) At least three students and an instructor must be in­
volved in each presentation of the course; however, in circumstances 
involving remote presentations, all students and the instructor do not 
need to be in the same location. In the case of presenting recorded or 
text materials, the instructor making the live course presentation does 
not have to be the same instructor included on the recorded presenta­
tion or who prepared the text materials. 
(3) Question and answer and discussion periods must be 
provided by: 
(A) an instructor making a live presentation of the 
course to licensees in the same room or via real-time live audio or 
audio-visual connection which shall allow for immediate student 
inquiries and responses with the presenting instructor; or 
(B) an instructor who is present for the entire remote, 
recorded, or computer-based course presentation to students in the 
same room which shall allow for immediate inquiries and responses 
of students to the instructor. 
(4) The course pace is set by the instructor and does not 
allow for independent completion of the course by students. 
(h) [(e)] Classroom equivalent courses may be internet, CD­
ROM, DVD, or other computer-based presentations that: 
(1) May not have more than one student at any one presen­
tation of the course. 
(2) Must have an interactive electronic component that: 
(A) provides for at least four interactive multiple choice 
inquiry periods during each hour of the course, one of which shall be 
at the end of the course. Inquiry periods shall occur at regular and rel­
atively evenly-spaced intervals between each period. Inquiry periods 
shall cover material presented in that section of the course; 
(B) requires answering 70% of the inquiries for each pe­
riod correctly to demonstrate mastery of the current section, including 
the final section, before the student is allowed by the program to pro­
ceed to the next section or complete the course; 
(C) identifies all incorrect responses and informs the 
student of the correct response with an explanation of the correct an­
swer; 
(D) generates a different set of inquiries for the section, 
which may be repeated as necessary on a random or rotating basis if 
the student does not achieve the 70% correct response rate necessary 
to advance to the next section; 
(E) is capable of generating at least two separate sets of 
inquiries for each inquiry period; 
(F) provides for a method to directly transmit the final 
course completion results to the provider or a printed course completion 
receipt to be sent to the provider for issuance of a completion certificate; 
and 
(G) has a means to reasonably authenticate the student’s 
identity on a periodic hourly basis, including upon entering, during, and 
exiting the course. 
(3) A comprehensive final examination is not required for 
classroom equivalent courses. 
(i) [(f)] Self-study courses may include textbook, audio, 
video, computer-based instruction, or any combination of these in an 
independent study setting designed in such a manner as to insure that 
the course cannot be completed by the typical enrollee in less time 
than the period for which the course is certified to the department. 
(j) [(g)] One-time-event courses shall: 
(1) meet the requirements of a classroom course, except 
that the course may be offered only in a lecture or seminar format at 
particular events such as conventions and organizational meetings; and 
(2)  be designed to be offered  as  a single live presentation,  
except that providers may offer the course as a live presentation an 
additional three times per year within this state. 
(k) [(h)] One-time-event courses may be presented by speak­
ers or instructors. 
(l) [(i)] Qualifying courses shall be categorized as classroom, 
classroom equivalent, or self-study based upon the teaching format in 
which the course is offered. 
§19.1011. Requirements for Successful Completion of Continuing 
Education Courses. 
(a) Providers shall use, at a minimum, actual attendance ros­
ters to certify completion of a certified classroom or one-time-event 
continuing education course or a certified classroom [long-term care 
partnership] certification course. The department requires each stu­
dent to attend at least 90% of the course. Providers shall establish a 
means to ensure that each student attended at least 90% of the course. 
Attendance records must include, at a minimum, sign-in and sign-out 
sheets, and the legible names, addresses, and TDI license number of 
each student in attendance. Providers shall use a written, online, or 
computer-based final examination to determine completion of all cer­
tified classroom certification courses that statutorily require an exami­
nation for successful completion of the certified classroom certification 
course. Providers may establish additional assessment measurements 
or any other completion requirements[, in addition to attendance,] for  
successful completion of a classroom continuing education or class­
room [long-term care partnership] certification course, but those re­
quirements must be fully disclosed in the registration materials before 
the student purchases the course. Providers shall determine successful 
completion of these additional requirements. 
(b) Providers shall use the periodic interactive inquiries to de­
termine completion of certified classroom equivalent continuing edu­
cation or [long-term care partnership] certification courses. A student 
must complete all inquiry sections with a minimum score of at least 
70% for each section. 
(c) Providers shall use a written, online, or computer-based 
final examination as the means of completion for all certified self-
study continuing education or [long-term care partnership] certification 
courses. The department does not require providers to monitor contin-
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uing education or [long-term care partnership] certification self-study 
examinations. Course records for each examination attempt must in­
clude, at a minimum, the date the exam was taken, the final examination 
score, the examination version used, the legible name, address, and the 
TDI license number of each student. 
(d) - (g) (No change.) 
§19.1012. Forms and Fees. 
(a) (No change.) 
(b) The department establishes the following nonrefundable 
fees, which are necessary to administer the continuing education and 
[long-term care partnership] certification programs and shall apply un­
less the department contracts with a third party to provide continuing 
education or [long-term care partnership] certification services: 
(1) (No change.) 
(2) Continuing education and [long-term care partnership] 
certification course certification: 
(A) Initial submission - $10 for each hour of course 
credit requested on the application; and 
(B) Resubmission - $10 for each hour of course credit 
requested on the application. 
(3) (No change.) 
§19.1013. Licensee Record Maintenance. 
(a) - (b) (No change.) 
(c) The department shall consider the filing of a properly com­
pleted renewal application with the department in the form prescribed 
by the department as a licensee’s certification that all required contin­
uing education hours for the reporting period have been completed, 
absent a timely written request or notice for extension or exemption 
as required under the Insurance Code §4004.052(a) [Article 21.01-1 
§3(c)] and §19.1004(b) - (g) of this title (relating to Licensee Exemp­
tion from and Extension of Time for Continuing Education). The de­
partment’s renewal of any license does not relieve a licensee from com­
pliance with the continuing education requirements for any reporting 
period and failure to obtain required continuing education hours with­
out obtaining a prior exemption or extension shall subject the licensee 
to administrative action. 
(d) (No change.) 
§19.1014. Provider Compliance Records. 
(a) Providers shall maintain all continuing education records, 
adjuster prelicensing education records, [long-term care partnership] 
certification course records, attendance records, and course materials, 
including final examinations for at least four years, and the department 
or its designee may review these materials at any time. 
(b) - (d) (No change.) 
(e) If continuing education records, adjuster prelicensing 
records, or [long-term care partnership] certification course records 
are audited or reviewed and the validity or completeness of the records 
are questioned, the provider shall have 30 days from the date of notice 
to correct discrepancies or submit new documentation. 
(f) (No change.) 
§19.1015. Failure to Comply. 
(a) The department or its designee may at any time investigate 
or audit a licensee’s continuing education records and/or compliance 
with this subchapter. The commissioner may, after notice and opportu­
nity for hearing, discipline a licensee under the Insurance Code, Chap­
ter 82, Chapter 4005, Subchapter C, §§4005.101- 4005.110 [Articles 
21.01-2 §3A] and  Chapter 4101, Subchapter E, §§4101.201- 4101.203 
[21.07-4 §17], and this subchapter, if the commissioner determines that 
the license holder: 
(1) - (4) (No change.) 
(5) has failed to pay within 90 days an automatic fine 
assessed pursuant to the Insurance Code §4005.109 [Article 21.01-2 
§5A(a)] and §19.1016 of this title (relating to Automatic Fines) 
without properly requesting a hearing. 
(b) The department or its designee may at any time investi­
gate or audit a provider’s continuing education records and/or com­
pliance with this subchapter. The commissioner may, after notice and 
an opportunity for hearing, discipline a provider and/or the provider’s 
authorized representative, officers, directors, managers or partners, un­
der the Insurance Code[,] Chapter 82 and Chapter 4005, Subchapter 
C, §§4005.101- 4005.110 [Article 21.01-2 §3A], and this subchapter, 
if the commissioner determines that the provider and/or its authorized 
representative, officer, director, manager, or partner: 
(1) - (8) (No change.) 
(9) has failed to pay within 90 days an automatic fine 
assessed pursuant to the Insurance Code §4005.109 [Article 21.01-2 
§5A(a)] and §19.1016 of this title without properly requesting a 
hearing; 
(10) - (17) (No change.) 
(c) (No change.) 
§19.1016. Automatic Fines. 
(a) Pursuant to the Insurance Code §4005.109 [Article 21.01-2 
§5A(a)], the department establishes the following procedure for auto­
matic fines: 
(1) (No change.) 
(2) If the assessment of the fine is disputed, the depart­
ment may, in its discretion, assert other matters and claims against the 
fined party at such hearing and also seek any disciplinary action avail­
able under the Insurance Code, Chapter 82, Chapter 4005, Subchapter 
C, §§4005.101- 4005.110 [Articles 21.01-2 §3A], and Chapter 4101, 
Subchapter E, §§4101.201- 4101.203 [21.07-4 §17], and this subchap­
ter, including additional fine amounts in excess of the automatic fine 
amount. 
(b) (No change.) 
§19.1017. Adjuster Prelicensing Education Course Content and Ex-
amination Requirements. 
(a) (No change.) 
(b) All adjuster prelicensing examinations for compliance 
with the Insurance Code §4101.056(a)(4) [Article 21.07-4 §10(4)] may  
be written or computer-based and shall be designed to test applicants 
on the materials as specified in this section for the appropriate license 
designation and shall meet the criteria set forth in paragraphs (1) - (7) 
of this subsection: 
(1) - (7) (No change.) 
(c) - (f) (No change.) 
§19.1019. Full-Time Home Office Salaried Employees. 
(a) Full-time home office salaried employees registered under 
the Insurance Code §4051.301 [Article 21.14 §7] shall comply with the 
hourly continuing education requirement set forth in §19.1003(a) and 
34 TexReg 8178 November 20, 2009 Texas Register 
(f) of this title (relating to Licensee Requirements). Insurers employ­
ing full-time home office salaried employees must provide the employ­
ees with instruction regarding the disclosure required by the Insurance 
Code §4051.301(c) [Article 21.14 §7(d)]. 
(b) - (c) (No change.) 
(d) The department or its designee may at any time investigate 
or audit an insurer’s continuing education records and/or compliance 
with this subchapter. The commissioner may, after notice and opportu­
nity for hearing, discipline an insurer or full-time home office salaried 
employee under the Insurance Code, Chapter 82, Chapter 4005, Sub­
chapter C, §§4005.101- 4005.110 [Article 21.01-2 §3A], and this sub­
chapter, if the commissioner determines that the insurer or full-time 
home office salaried employee is in violation of, or has failed to com­
ply with, the Insurance Code or this subchapter. 
§19.1024. Medicare-Related Product Certification Course. 
(a) An individual whose Life, Accident, and Health license is 
issued or renewed by the department on or after April 1, 2010, may not 
perform an action constituting the act of an agent under the Insurance 
Code §4001.051 with regard to a Medicare-related product, unless the 
individual: 
(1) satisfies the requirements of §19.102 of this title (relat­
ing to Agent Authority to Market Medicare Advantage Plans, Medicare 
Advantage Prescription Drug Plans, and Medicare Prescription Drug 
Plans); and 
(2) has completed a Medicare-related product certification 
course meeting the requirements of this subchapter. 
(b) This section establishes the standards for a Medicare-re­
lated product certification course. The course shall: 
(1) be submitted to the department for approval in compli­
ance with §19.1007 of this subchapter (relating to Course Certification 
Submission Applications, Course Expirations, and Resubmissions); 
(2) be at least eight hours in length; and 
(3) cover each of the subjects described in subsection (f) of 
this section. 
(c) Licensees may count a Medicare-related product certifi ­
cation course toward completion of the continuing education require­
ments prescribed in §19.1003 of this subchapter (relating to Licensee 
Requirements). If a licensee chooses to use a Medicare-related product 
certification course to satisfy a portion of the continuing education re­
quirements prescribed in §19.1003 of this subchapter, the licensee shall 
comply with §19.1013 of this subchapter (relating to Licensee Record 
Maintenance). 
(d) A licensee shall maintain proof of completion of a Medi­
care-related product certification course for a period of four years from 
the date of completion of the course. Upon request, the licensee shall 
provide proof of completion of the Medicare-related product certifica­
tion course to the department. 
(e) A provider issued completion certificate for a Medicare-
related product certification course must comply with the requirements 
of §19.1011 of this subchapter (relating to Requirements for Successful 
Completion of Continuing Education Courses). 
(f) Course subjects for a Medicare-related product certification 
course outline must include topics that address: 
(1) topics related specifically to Medicare-related products; 
(2) state and federal laws and rules related to Medicare-
related products; 
(3) prohibited sales practices regarding Medicare-related 
products; 
(4) topics related to the suitability of sales of Medicare-
related products ; and 
(5) fraudulent and unfair trade practices regarding the sale 
of Medicare-related products. 
(g) Licensees that may qualify for the exemptions provided 
under §19.1004(b) or (c) of this subchapter (relating to Licensee Ex­
emption from and Extension of Time for Continuing Education) are not 
exempt from the provisions of this section. 
§19.1025. Medicare-Related Product Continuing Education. 
(a) In addition to completing the Medicare-related product cer­
tification course required by §19.1024 of this subchapter (relating to 
Medicare-Related Product Certification Course), in each reporting pe­
riod following the reporting period in which a licensee completed a 
certification course, a licensee who performs or intends to perform 
any action constituting the act of an agent under the Insurance Code 
§4001.051 with regard to a Medicare-related product must also com­
plete at least four hours of department certified continuing education 
during each reporting period as part of the licensee’s continuing edu­
cation requirements prescribed in §19.1003 of this subchapter (relating 
to Licensee Requirements). 
(b) The department certified continuing education required un­
der subsection (a) of this section must: 
(1) comply with the requirements of §19.1006 of this sub­
chapter (relating to Course Criteria); and 
(2) enhance the knowledge, understanding, and profes­
sional competence of the student with regard to one or more subjects 
described in §19.1024(f) of this subchapter. 
(c) Licensees that may qualify for the exemptions provided un­
der §19.1004(b) or (c) of this subchapter (relating to Licensee Exemp­
tion from and Extension of Time for Continuing Education) are not 
exempt from the provisions of this section. 
§19.1026. Small Employer Health Benefit Plan Specialty Certifica-
tion Course. 
(a) An individual may advertise, in compliance with Chapter 
21, Subchapter B of this title (relating to Insurance Advertising, Cer­
tain Trade Practices, and Solicitation), that the individual is specially 
trained to serve small employers in the health benefit plan market if the 
individual: 
(1) holds a current Life, Accident, and Health license is­
sued by the department; 
(2) agrees to market small employer health benefit plans 
to small employers that satisfy the requirements of the Insurance Code 
Chapter 1501 without regard to the number of employees to be covered 
under the plan; 
(3) maintains on file with the department a current business 
address, phone number, and general description of the individual’s ser­
vice area; 
(4) has completed a small employer health benefit plan spe­
cialty certification course meeting the requirements of this subchapter 
or qualifies for an exception from completion of the small employer 
health benefit plan specialty certification course in accordance with the 
Insurance Code §4054.353(c); and 
(5) has passed an examination testing the individual’s 
knowledge and qualifications in compliance with the requirements of 
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§19.1011 of this subchapter (relating to Requirements for Successful 
Completion of Continuing Education Courses) or qualifies for an 
exception from completion of the small employer health benefit plan 
specialty certification course in accordance with the Insurance Code 
§4054.353(c). 
(b) This section establishes the standards for a small employer 
health benefit plan specialty certification course. The course shall: 
(1) be submitted to the department for approval in compli­
ance with §19.1007 of this subchapter (relating to Course Certification 
Submission Applications, Course Expirations, and Resubmissions); 
(2) be at least eight hours in length; 
(3) cover each of the subjects described in subsection (e) 
of this section; and 
(4) comply with the requirements of §19.1011 of this sub­
chapter. 
(c) Licensees may count a small employer health benefit plan 
specialty certification course toward completion of the continuing edu­
cation requirements prescribed in §19.1003 of this subchapter (relating 
to Licensee Requirements). If a licensee chooses to use a small em­
ployer health benefit plan specialty certification course to satisfy a por­
tion of the continuing education requirements prescribed in §19.1003 
of this subchapter, the licensee shall comply with §19.1013 of this sub­
chapter (relating to Licensee Record Maintenance). 
(d) A licensee shall maintain proof of completion of a small 
employer health benefit plan specialty certification course for a period 
of four years from the date of completion of the course. Upon request, 
the licensee shall provide to the department the following: 
(1) proof of completion of the small employer health ben­
efit plan specialty certification course, or 
(2) proof of exception from completion of the small em­
ployer health benefit plan specialty certification course in accordance 
with the Insurance Code §4054.353(c). 
(e) Course subjects for a small employer health benefit plan 
specialty certification course outline must include topics that address: 
(1) topics related specifically to small employer health ben­
efit plans; 
(2) state and federal laws and rules related to employer 
health benefit plans; 
(3) anti-rebating and prohibited sales practices regarding 
employer health benefit plans; 
(4) federal programs and other alternatives related to small 
employer health benefit plans; and 
(5) fraudulent and unfair trade practices regarding small 
employer health benefit plans. 
§19.1027. Small Employer Health Benefit Plan Specialty Continuing 
Education. 
(a) In addition to completing the small employer health bene­
fit plan specialty certification course required by §19.1026 of this sub­
chapter (relating to Small Employer Health Benefit Plan Specialty Cer­
tification Course), in each reporting period following the reporting pe­
riod in which a licensee completed a certification course, a licensee 
seeking to renew a small employer health benefit plan specialty cer­
tification must also complete at least five hours of department certi­
fied continuing education during each reporting period as part of the 
licensee’s continuing education requirements prescribed in §19.1003 
of this subchapter (relating to Licensee Requirements). 
(b) The department certified continuing education required un­
der subsection (a) of this section must: 
(1) comply with the requirements of §19.1006 of this sub­
chapter (relating to Course Criteria); and 
(2) enhance the knowledge, understanding, and profes­
sional competence of the student with regard to one or more subjects 
described in §19.1026(e) of this subchapter. 
§19.1028. Annuity Certification Course. 
(a) An individual who obtains a current resident agent license 
issued by the department on or after April 1, 2010, or renews a resident 
agent license on or after April 1, 2010, may not sell, solicit, or negotiate 
a contract for an annuity or represent an insurer in relation to an annuity 
in this state until they have completed the annuity certification course 
as specified in this section. 
(b) Licensees that may qualify for the exemption provided un­
der §19.1004(b) or (c) of this subchapter (relating to Licensee Exemp­
tion from and Extension of Time for Continuing Education) are not 
exempt from the provisions of this section. 
(c) This subsection establishes the standards for an annuity 
certification course. The course shall: 
(1) be submitted to the department for approval in compli­
ance with §19.1007 of this subchapter (relating to Course Certification 
Submission Applications, Course Expirations, and Resubmissions); 
(2) be at least four hours in length; and 
(3) cover each of the subjects described in subsection (g) 
of this section. 
(d) Licensees may count an annuity certification course to­
ward completion of the continuing education requirements prescribed 
in §19.1003 of this subchapter (relating to Licensee Requirements). If 
a licensee chooses to use an annuity certification course to satisfy a por­
tion of the continuing education requirements prescribed in §19.1003 
of this subchapter, the licensee shall comply with §19.1013 of this sub­
chapter (relating to Licensee Record Maintenance). 
(e) A licensee shall maintain proof of completion of an annuity 
certification course for a period of four years from the date of comple­
tion of the course. Upon request, the licensee shall provide proof of 
completion of the annuity certification course to the department. 
(f) A provider issued completion certificate for an annuity cer­
tification course must comply with the requirements of §19.1011 of 
this subchapter (relating to Requirements for Successful Completion 
of Continuing Education Courses). 
(g) Course subjects for an annuity certification course outline 
must include each of the following topics: 
(1) the requirements of the Insurance Code Chapters 1114 
and 1115, and the requirements of Chapter 3, Subchapter NN of this 
title (relating to Consumer Notices for Life Insurance Policy and An­
nuity Contract Replacements); 
(2) the prohibitions specified in the Insurance Code 
§§541.051- 541.061; 
(3) recognition of indicators that a prospective insured may 
lack the short-term memory or judgment to knowingly purchase an an­
nuity; and 
(4) practices relating to annuities that are prohibited by the 
Penal Code Chapter 35. 
(h) Course subjects for an annuity certification course outline 
may include additional topics addressing statutes enacted and rules 
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adopted subsequent to the effective date of this section, provided that 
the statutes or rules relate specifically to annuities. 
§19.1029. Annuity Continuing Education. 
(a) In addition to completing the annuity certification course 
required by §19.1028 of this subchapter (relating to Annuity Certifica­
tion Course), a licensee who sells, solicits, or negotiates a contract for 
an annuity or represents an insurer in relation to an annuity in this state, 
or intends to sell, solicit, or negotiate a contract for an annuity or rep­
resent an insurer in relation to an annuity in this state must complete at 
least four hours of department certified annuity continuing education 
in compliance with this section. 
(b) If a licensee completes the annuity certification course re­
quired by §19.1028 of this subchapter before the expiration of the 12th 
month of the licensee’s licensing period, the continuing education re­
quired by this section must be completed by the end of the expiration of 
that licensing period. If a licensee completes the annuity certification 
course required by §19.1028 of this subchapter after the 12th month 
of the licensee’s licensing period, the continuing education required by 
this section must be completed before the expiration of the 12th month 
in the licensing period following the licensing period in which the li­
censee completed the annuity certification course. 
(c) For each successive licensing period following the expi­
ration of a licensee’s license occurring on or after April 1, 2010, and 
after a licensee has completed the annuity certification course required 
by §19.1028 of this subchapter, a licensee subject to the requirements 
of this section must complete at least four hours of department certified 
annuity continuing education every twelve months, calculated from the 
date of the license renewal. 
(d) The department certified continuing education required un­
der subsection (a) of this section must: 
(1) comply with the requirements of §19.1006 of this sub­
chapter (relating to Course Criteria); and 
(2) enhance the knowledge, understanding, and profes­
sional competence of the student with regard to one or more of the 
subjects described §19.1028(g)(1) - (4) of this subchapter. 
§19.1030. Effect of License Expiration, Revocation, or Refusal to Re-
new on Certification Requirements. 
A licensee whose license has been expired for one year or more or 
has been revoked or refused renewal by the Department shall, upon 
the issuance of a new original license, comply with the certification re­
quirements of this subchapter and may not use any certification course 
or continuing education course completed under the licensee’s inactive 
license to satisfy the requirements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 9, 
2009. 
TRD-200905136 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
CHAPTER 26. SMALL EMPLOYER HEALTH 
INSURANCE REGULATIONS 
SUBCHAPTER E. HEALTHY TEXAS 
PROGRAM 
The Texas Department of Insurance proposes new Subchapter 
E, §§26.501, 26.502, 26.511 - 26.517, 26.521, 26.522, 26.531 ­
26.538, 26.551 - 26.553, and 26.561 - 26.564, concerning pro­
visions essential to the operation of the Healthy Texas Program 
and changes in law made by the Insurance Code Chapter 1508, 
added pursuant to Senate Bill (SB) 78, 81st Legislature, Regu­
lar Session. The proposed new sections are necessary to im­
plement SB 78, which amended the Insurance Code by adding 
Chapter 1508 to establish the Healthy Texas Program to provide 
access to quality small employer health benefit plans at an af­
fordable price and to encourage small employers to offer health 
benefit plan coverage to employees and to dependents of em­
ployees. The proposed sections are essential to help ensure 
that the Healthy Texas Program is fully operational in a manner 
permitting participating health benefit plan issuers to issue qual­
ified small employer health benefit plans and utilize the Healthy 
Texas Premium Stabilization Fund and make the first annual re­
quest for reimbursement January 1, 2011. 
Division 1. General Provisions 
Proposed new §26.501 states the purpose of the subchapter, 
including the objectives of providing access to quality small em­
ployer health benefit plans at an affordable price and encour­
aging small employers to offer health benefit plan coverage to 
employees and dependents of employees. 
Proposed new §26.502 provides definitions of essential words 
and terms used in the subchapter. Dependent has the mean­
ing assigned by the Insurance Code §1501.002(2). Eligible 
employee has the meaning assigned by the Insurance Code 
§1501.002(3). Fund is defined as the Healthy Texas small 
employer premium stabilization fund established under the In­
surance Code Chapter 1508, Subchapter F. Health benefit plan  
has the meaning assigned by the Insurance Code §1501.002(5). 
Health benefit plan  issuer has the meaning assigned by the 
Insurance Code §1501.002(6). Participating health benefit plan  
issuer is defined as a health benefit plan issuer that has elected 
to participate in the Healthy Texas Program in accordance 
with the Insurance Code Chapter 1508 and this subchapter. 
Qualifying group health benefit plan  is defined as a health 
benefit plan that provides benefits for health care services in 
the manner described by the Insurance Code Chapter 1508, 
and as approved by the Commissioner. Small employer has the 
meaning assigned by the Insurance Code §1501.002(14). 
Division 2. Participation by Health Benefit Plan Issuers 
Proposed new §26.511 outlines the essential elements for health 
benefit plan issuer participation, including submission of an ap­
plication to be a participating issuer, issuer compliance with the 
Insurance Code Chapter 1508 and this subchapter, and offering 
only qualifying group health benefit plans to small employers par­
ticipating in the Healthy Texas Program. It includes a statement 
of Commissioner determination that limitation concerning which 
health benefit plan issuers may participate in the Healthy Texas 
Program is necessary to achieve the purposes of the program, 
and that the Commissioner will, in accordance with the Insurance 
Code §1508.101(c), contract on a competitive procurement ba­
sis with one or more health benefit plan issuers to provide qual­
ifying health benefit plan coverage. 
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Proposed new §26.512 details provisions relating to the enroll­
ment process for obtaining coverage under a qualified group 
health benefit plan, including the application process, initial el­
igibility certification and verification process, acceptance and is­
suance-of-coverage provisions, enrollment periods, and enroll­
ment-related documents to be created and transmitted or main­
tained by participating issuers. 
Proposed new §26.513 specifies provisions relating to annual 
recertification of eligibility of employers and enrollees participat­
ing in the Healthy Texas Program, and potential consequences 
of failure to provide recertification. 
Proposed new §26.514 details provisions for health plan renewal 
and provides that a qualifying group health benefit plan is renew­
able at the option of a participating small employer so long as 
the eligibility and certification or recertification provisions of the 
Insurance Code Chapter 1508 and applicable provisions of pro­
posed new §§26.512, 26.513 and 26.521 continue to be met. It 
also provides that a qualifying group health benefit plan is renew­
able at the option of a participating small employer unless any 
one of the four circumstances described in §26.514(b) is present. 
The proposed new section also contains the notice requirements 
for nonrenewal or termination. The proposed new section also 
specifies that continuation of coverage does not apply to quali­
fied group health benefit plans.  
Proposed new §26.515 set forth notice and administrative re­
quirements for group health benefit plan discontinuance result­
ing from a participating health benefit plan issuer’s election to 
withdraw from participation in the Healthy Texas Program, in­
cluding the timing, content and recipients of the notice; the uni­
formity qualifications applicable to the discontinuance; and the 
continuing requirement that the health benefit plan issuer com­
ply with all other applicable legal provisions. 
Proposed new §26.516 requires a 30-day grace period for pay­
ment of premiums. 
Proposed new §26.517 lists the participating health plan issuer 
contact information, and revisions or updates to such contact in­
formation, that must be submitted to the department by a partic­
ipating health benefit plan issuer. Information required includes 
the name, mailing and email address, and telephone number of a 
health plan issuer contact person assigned to the Healthy Texas 
Program, the mailing and email address and toll-free telephone 
number to which consumer inquiries about the program are to 
be directed, and the service area in which the program will be 
available. 
Division 3. Participation by Small Employers 
Proposed new §26.521 specifies the mandatory and discre­
tionary provisions relating to small employer participation in the 
program. The proposed new section restates statutory criteria 
for qualification as a small employer. It specifies that a small 
employer must offer coverage to all persons who are eligible 
employees and requires that 30 percent of eligible employees 
meet wage criteria described in Chapter 1508 of the Insurance 
Code. The proposed new section also mandates an offer of 
coverage to each dependent of an eligible employee; it permits 
small employers to offer coverage to part-time employees 
working at least 20 hours per week, as well as their dependents, 
but clarifies that part-time employees or dependents who are 
offered coverage are not eligible employees for purposes of 
determining a small employer’s eligibility to purchase a qualify­
ing group health benefit plan. The proposed new section also 
details premium contribution requirements for employers and 
participation requirements for eligible employees, and clarifies 
that employers are not required to make contribution to the 
premium paid to a group health benefit plan  issuer for either 
dependent or part-time employee coverage. The proposed new 
section also provides that the small employer’s place of business 
must be located within the State of Texas in order for the small 
employer to qualify to purchase a qualifying group health benefit 
plan. Proposed new §26.521 also provides that a qualifying 
small employer may not have provided group health insurance 
covering any of their employees at any time during the 12-month 
period preceding application for a Healthy Texas plan, subject 
to a de minimis per-employee contribution amount or baseline 
annual maximum benefit threshold. The proposed new section 
provides that mid-year fluctuations in group size, wage levels 
and employee participation are not bases for termination of a 
Healthy Texas plan. The proposed new section also provides 
that a small employer may impose waiting periods which newly 
hired workers must satisfy in advance of obtaining coverage, so 
long as the waiting period is no longer than 90 days from date 
of hire and is the same for all newly hired workers. 
Proposed new §26.522 provides for the verification of income 
upon which qualification for coverage is based, in accordance 
with the Insurance Code §1508.051. 
Division 4. Participation by Regional and Local Health Care Pro-
grams 
Proposed new §26.531 states the purpose of the division. The 
proposed new section also contains a brief description of re­
gional and local health care programs. 
Proposed new §26.532 sets forth the applicability and scope of 
the division, providing that existing or newly formed regional or 
local health care programs may elect to participate in the Healthy 
Texas Program. 
Proposed new §26.533 addresses the submission requirements 
for participation by such regional or local health care programs, 
including submission of an election on an application  form  for  
participation in the Healthy Texas Program. The proposed new 
section details the options for participation available to regional 
or local health care programs. It also references participation 
requirements to be met by such programs. 
Proposed new §26.534 details the provisions for participation in 
the Healthy Texas Program by a regional or local health care 
program through direct purchase of a health benefit plan.  The  
Health and Safety Code §75.102(a)(3) provides that a regional 
or local health care program may provide health care benefits 
to employees of small employers by purchasing or facilitating 
purchase of health benefit plan coverage for those employees 
from a health benefit plan issuer, including coverage under any 
other health benefit plan available in this state, in lieu of choos­
ing to purchase or facilitate purchase of a Chapter 1501 small 
employer health benefit plan or Chapter 1507 standard health 
benefit plan.  The proposed new section includes employer and 
employee eligibility provisions and requirements that must be 
satisfied on an individual small employer basis. 
Proposed new §26.535 specifies the provisions for participation 
through the implementation of a regional or local health care 
program containing benefit, operational and administrative 
provisions that meet or exceed standards established by the 
Commissioner for benefit and service level categories described 
in the section. The proposed new section includes continuing 
employer eligibility provisions for participating regional or local 
health care programs, including employer premium or program 
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health care cost contribution requirements and employee par­
ticipation requirements. It also provides that a regional or local 
health care program must meet claims eligibility provisions of 
§26.562, as well as the response to information request provi­
sions of §26.563(b), and the data filing requirements of §26.564 
that apply to health benefit plan issuers. The proposed new 
section includes provisions directed to financial soundness and 
solvency of regional and local health care programs participating 
in the Healthy Texas Program. 
Proposed new §26.536 addresses the matter of withdrawal from 
participation in the Healthy Texas Program by a regional or lo­
cal health care program, and the provision of necessary notice 
and disclosure to the  Commissioner and to program enrollees 
concerning such withdrawal by a regional or local health care 
program. 
Proposed new §26.537 specifies the program certification provi­
sions, including initial and renewal certification, for small employ­
ers that are members of a regional or local health care program 
that is participating in Healthy Texas under either of the two op­
tions described in §26.534 and §26.535. 
Proposed new §26.538 provides that except as expressly pro­
vided in Division 4 of the subchapter, the provisions of Division 3 
of the subchapter apply to small employers and the employees 
of those employers that participate in a regional or local health 
care program that elects to participate in the Healthy Texas Pro­
gram. 
Division 5. Rating of Qualified Health Benefit Plans  
Proposed new §26.551 provides for premium rates and rating of 
plans eligible for claim reimbursement under the Healthy Texas 
Program. The proposed section provides for review and ap­
proval of premium rates and restricts issuers to the use of age 
and gender as case characteristics in accordance with the Insur­
ance Code §1508.202(c). The proposed new section requires 
that premium rates consider availability of reimbursement from 
the fund. It also requires: that rating factors be applied con­
sistently for employers in the same class of business; that the 
claims expense component used for calculating loss ratios, pre­
mium rates and premium rate adjustments be adjusted based 
on reimbursement from the fund; and that initial rate submis­
sions and rate adjustment applications contain information pre­
scribed by the Commissioner as necessary to assist in determi­
nation of anticipated premium rate impact on availability of fund 
reimbursement. 
Proposed new §26.552 permits participating health benefit plan  
issuers to reinsure their Healthy Texas business in whole or in 
part if such action would favorably impact premium rates. 
Proposed new §26.553 requires that a health benefit plan issuer, 
not later than 30 days from the effective date of any amendment 
to this subchapter, submit policy form amendments and premium 
rate adjustments necessitated by the amendments. 
Division 6. Healthy Texas Small Employer Premium Stabilization 
Fund 
Proposed new §26.561 defines terms essential to the Healthy 
Texas small employer premium stabilization fund provisions of 
the subchapter. Claims corridor is defined as claims paid on 
behalf of a covered person in excess of $5,000 and less than 
$75,000 per calendar year. Claims paid is defined as claims 
paid by a participating health benefit plan issuer pursuant to a 
qualifying health benefit plan issued under the Healthy Texas 
Program as determined by the date of payment rather than the 
date of service or date the claim was incurred. Claims threshold 
is defined as the aggregate amount that a participating health 
benefit plan issuer must pay out as claims paid before reaching 
the claims corridor and becoming eligible for reimbursement on 
behalf of an enrollee in a given calendar year. 
Proposed new §26.562 specifies the eligibility provisions relating 
to reimbursement from the fund for claims paid. In accordance 
with the Insurance Code §1508.252, the proposed section pro­
vides that fund reimbursement shall be calculated on a per-cov­
ered-person aggregated basis. It provides that reimbursement 
eligibility is limited to 80 percent of eligible claims paid on be­
half of a covered person under a qualifying health plan. It further 
provides that an issuer is not entitled to any reimbursement on 
behalf of an enrollee whose paid claims do not in the aggregate 
reach the claims threshold for a given calendar year. The pro­
posed new section also provides that claims paid are determined 
by the date of payment rather than the date of service or date the 
claim was incurred and prohibits delay of claim payment solely 
to assure that the payment date will fall in a subsequent calendar 
year. The proposed new section also provides that: claims paid 
shall not include interest paid by an issuer in connection with any 
claim; claims paid in a calendar year must be submitted for re­
imbursement before April 1 of the subsequent calendar year to 
be eligible for fund reimbursement; and claims paid shall not in­
clude claims paid prior to January 1, 2010. 
Proposed new §26.563 addresses fund establishment and ad­
ministration. It describes some of the oversight functions of the 
Commissioner, as well as the requirement for health benefit plan  
issuer response to requests for information from the Commis­
sioner. 
Proposed new §26.564 specifies the provisions relating to data 
filing requirements, including necessary claims data in connec­
tion with an issuer’s annual submission of requests for reim­
bursement from the fund. It describes some of the categories 
and elements of data to be submitted by issuers, provides for 
data reporting periods that may be other than a calendar year 
and with a frequency that might be monthly if determined by the 
Commissioner to be necessary, requires that claims payment 
data clearly state both the date the claim was incurred and the 
date it was paid, and requires plan issuers to use a coding sys­
tem to ensure the privacy of all covered individuals. 
FISCAL NOTE. Katrina Daniel, Senior Associate Commissioner 
of Life, Health, and Licensing, has determined that for each year 
of the first five years the proposed new sections will be in effect 
there will be no  fiscal impact to state or local governments as 
a result of the  enforcement or administration of the rule. There 
will be no measurable effect on local employment or the local 
economy as a result of the proposal. 
PUBLIC BENEFIT/COST NOTE. Ms. Daniel also has deter­
mined that for each year of the first five years the proposed new 
sections are in effect, the public benefits anticipated as a result of 
the proposed new sections will be the provision of health insur­
ance and access to a regular source of care for certain uninsured 
low-income employees and their dependents, a greater encour­
agement to small employers to offer health benefit plan coverage 
to employees, and the strategic targeting of state dollars to opti­
mize their usefulness in attaining the legislative objectives of the 
Healthy Texas Program. 
Any costs to persons required to comply with these proposed 
new sections for each year of the first five years the proposed 
new sections will be in effect are the result of the enactment 
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of SB 78 and not the result of the adoption, enforcement, or 
administration of the proposed new sections. SB 78 provides 
that participation in the program is voluntary. Those persons 
that may voluntarily participate include eligible small employers 
as defined by the Insurance Code §1501.002(14), employees 
of such small employers and their dependents, qualifying small 
group health benefit plan issuers, and regional or local health 
care programs as defined in Chapter 75 of the Health and Safety 
Code. These entities and individuals will have access to informa­
tion about costs resulting from and associated with participation 
in the Healthy Texas Program before agreeing to participate, and 
may therefore opt to participate or alternatively to not participate, 
based on these estimated costs. The proposal does not impose 
any new requirements or costs that are in addition to those re­
quired under SB 78 with which businesses, regardless of size, 
must comply. Therefore, any costs to persons opting to partic­
ipate and thereby required to comply with these proposed new 
sections are the result of the enactment of SB 78, and not the 
result of the adoption, enforcement, or administration of the pro­
posed new sections. There is no anticipated difference in cost 
of compliance between small and large businesses. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX­
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
The Government Code §2006.002(c) requires that if a proposed 
rule may have an economic impact on small businesses, state 
agencies must prepare as part of the rulemaking process an 
economic impact statement that assesses the potential im­
pact of the proposed rule on small or micro businesses. The 
Government Code §2006.001(a)(2) defines "small business" 
as a legal entity, including a corporation, partnership, or sole 
proprietorship, that is formed for  the purpose  of  making a profit; 
is independently owned and operated, and has fewer than 100 
employees or less than $6 million in annual gross receipts. The 
Government Code §2006.001(a)(1) defines "micro business" 
similarly to "small business" but specifies that such a business 
may not have more than 20 employees. The Government Code 
§2006.001(a)(1) does not specify a maximum level of gross 
receipts for a "micro business." 
In accordance with the Government Code §2006.002(c), the De­
partment has determined that the proposed new sections con­
cerning the structure, function, and operational and administra­
tive provisions to fully implement the Healthy Texas Program, will 
not have an adverse economic effect on small businesses or mi­
cro businesses that opt to participate in the Healthy Texas Pro­
gram and are thereby required to comply with these proposed 
new sections. As explained in the Public Benefit/Cost Note of 
this proposal, SB 78 provides that participation in the Healthy 
Texas Program is voluntary. Those persons that may voluntar­
ily participate include eligible small employers as defined by the 
Insurance Code §1501.002(14), employees of such small em­
ployers and their dependents, qualifying small group health ben­
efit plan issuers, and regional or local health care programs as 
defined in Chapter 75 of the Health and Safety Code. A small 
employer is defined in the Insurance Code §1501.002(14) as a 
person who employed an average of at least two employees but 
not more than 50 eligible employees on business days during 
the preceding calendar year and who employs at least two em­
ployees on the first day of the plan year. The term includes a 
governmental entity subject to Article 3.51-1; 3.51-4; or 3.51-5; 
to Subchapter C, Chapter 1364; to Chapter 1578; or to Chap­
ter 177, Local Government Code, that otherwise meets the re­
quirements relating to number of employees as specified in this 
definition. Therefore, some employers that meet the definition of 
"small employer" in the Insurance Code §1501.002(14) will also 
qualify as a small or micro business pursuant to the Government 
Code §2006.001(a)(1) and (2). 
Entities and individuals that opt to voluntarily participate in the 
Healthy Texas Program will have access to the information 
about costs resulting from and associated with participation 
before agreeing to participate. Such entities and individuals may 
therefore opt to participate or alternatively to not participate, 
based on these estimated costs. The proposal does not impose 
any new requirements or costs that are in addition to those 
required under SB 78 with which small or micro businesses 
that opt to participate in the Healthy Texas Program must 
comply. Therefore, any costs to persons opting to participate 
and thereby required to comply with these proposed new 
sections are the result of the enactment of SB 78, and not the 
result of the adoption, enforcement, or administration of the 
proposed new sections. In accordance with the Government 
Code §2006.002(c), the Department has therefore determined 
that a regulatory flexibility analysis is not required because the 
proposal will not have an adverse impact on small or micro 
businesses. 
TAKINGS IMPACT ASSESSMENT. The Department has de­
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner’s right to property that would otherwise exist in the 
absence of government action and, therefore, does not consti­
tute a taking or require a takings impact assessment under the 
Government Code §2007.043. 
REQUEST FOR PUBLIC COMMENT. To be considered, written 
comments on the proposal must be submitted no later than 5:00 
p.m. on December 21, 2009 to Gene C. Jarmon, General Coun­
sel and Chief Clerk, Mail Code 113-2A, Texas Department of In­
surance, P.O. Box 149104, Austin, Texas 78714-9104. An ad­
ditional copy of the comment must be simultaneously submitted 
to Amy Einhorn, Project Manager, Healthy Texas Program, Mail 
Code 107-2A, Texas Department of Insurance, P.O. Box 149104, 
Austin, Texas 78714-9104. The Commissioner will consider the 
adoption of the proposed new sections in a public hearing under 
Docket Number 2707, scheduled for 9:30 a.m., on December 
2, 2009, in Room E1.012 of the Capitol Extension, Texas State 
Capitol, 112 East 11th Street, Austin, Texas. Written and oral 
comments presented at the hearing will be considered. 
DIVISION 1. GENERAL PROVISIONS 
28 TAC §26.501, §26.502 
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program. Section 
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
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§26.501. Purpose. 
The purpose of this subchapter is to implement the provisions of the 
Healthy Texas Program as set out in the Insurance Code Chapter 1508 
and to facilitate the attainment of its objectives to: 
(1) provide access to quality small employer health benefit 
plans at an affordable price; 
(2) encourage small employers to offer health benefit plan 
coverage to employees and the dependents of employees; and 
(3) maximize reliance on proven managed care strategies 
and procedures. 
§26.502. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Dependent--Has the meaning assigned by the Insurance 
Code §1501.002(2). 
(2) Eligible employee--Has the meaning assigned by the 
Insurance Code §1501.002(3). 
(3) Fund--The Healthy Texas small employer premium sta­
bilization fund established under the Insurance Code Chapter 1508, 
Subchapter F. 
(4) Health benefit plan--Has the meaning assigned by the 
Insurance Code §1501.002(5). 
(5) Health benefit plan issuer--Has the meaning assigned 
by the Insurance Code §1501.002(6). 
(6) Participating health benefit plan issuer--A health ben­
efit plan issuer which has elected to participate in the Healthy Texas 
Program in accordance with the Insurance Code Chapter 1508 and this 
subchapter. 
(7) Qualifying group health benefit plan--A health benefit 
plan that provides benefits for health care services in the manner de­
scribed by the Insurance Code Chapter 1508, and as approved by the 
commissioner. 
(8) Small employer--Has the meaning assigned by the In­
surance Code §1501.002(14). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 6, 
2009. 
TRD-200905115 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
DIVISION 2. PARTICIPATION BY HEALTH 
BENEFIT PLAN ISSUERS 
28 TAC §§26.511 - 26.517 
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program. Section 
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
§26.511. Health Benefit Plan Issuer Participation. 
(a) A health benefit plan issuer electing to participate in the 
Healthy Texas Program by offering qualifying group health benefit 
plans shall file an application with the department to be a participat­
ing health benefit plan issuer in a form and manner prescribed by the 
commissioner. 
(b) A health benefit plan issuer electing to participate in the 
program must do so under the terms and conditions of the Insurance 
Code Chapter 1508 and this subchapter. 
(c) A participating health benefit plan issuer must offer only 
qualifying group health benefit plans to small employers participating 
in the Healthy Texas Program. 
(d) The commissioner has determined that limitation concern­
ing which health benefit plan issuers may participate in the Healthy 
Texas Program is necessary to achieve the purposes of the program, and 
will, in accordance with the Insurance Code §1508.101(c), contract on 
a competitive procurement basis with one or more health benefit plan 
issuers to provide qualifying health benefit plan coverage. 
§26.512. Application, Initial Certification of Eligibility, and Enroll-
ment. 
(a) Applications from employers applying for qualifying 
group health benefit plans must be made directly to a participating 
health benefit plan issuer. A participating health benefit plan issuer 
shall maintain a record of the date and time it receives an employer 
application for coverage under a qualifying group health benefit plan. 
(b) A participating health benefit plan issuer shall provide all 
necessary information, including application and enrollment forms to 
applicants on request. 
(c) A participating health benefit plan issuer shall collect the 
initial employer eligibility certifications required by the Insurance 
Code §1508.151 as well as necessary supporting documentation and 
shall be responsible for examination of such employer eligibility certi­
fications and supporting documentation for verification that applicants 
meet applicable eligibility requirements. Issuer verification shall be 
based on review of the employer certification and any supporting 
documentation requested and received by a participating health benefit 
plan issuer. 
(d) The commissioner may prescribe a standardized health 
benefit plan application form that includes an employer eligibility 
certification section. 
(1) The commissioner may, as part of such standardized ap­
plication form process, prescribe a standardized notification form to be 
utilized by a participating health benefit plan issuer to inform a small 
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employer applicant about submission of an incomplete application, and 
actions necessary to complete the application. 
(2) A participating health benefit plan issuer must use any 
standardized application form that may be prescribed by the commis­
sioner. 
(e) A qualified group health benefit plan must provide employ­
ees with an initial enrollment period that is at least 31 days in length, 
and at least one open enrollment period annually that is at least 31 days 
in length. 
(f) Unless the commissioner suspends enrollment in the 
Healthy Texas Program pursuant to the Insurance Code §1508.258, 
or limits the dates on which a health benefit plan issuer must accept 
employer applications pursuant to the Insurance Code §1508.152, all 
applicants meeting eligibility criteria shall be accepted and coverage 
must be issued on the first day of the month following the month in 
which a complete application has been submitted if such completed 
application has been submitted on or prior to the 20th day of the month 
of application. For complete applications submitted after the 20th day 
of a month, coverage shall be issued no later than the first day of the 
second month following the date of complete submission. 
(g) A participating health benefit plan issuer shall provide to 
applicants who have failed to demonstrate eligibility a written notice 
of denial which clearly states the basis for the denial within two weeks 
of receipt of the completed initial employer eligibility certification or 
renewal certification and supporting documentation. 
(h) A participating health benefit plan issuer must submit, 
monthly or at other intervals as determined reasonable and necessary 
by the commissioner, enrollment reports in the format specified by 
the commissioner. Pursuant to the Insurance Code §1508.154, such 
reports shall be submitted to the commissioner within a reasonable 
time frame as set by the commissioner. 
(i) In the event that the enrollment in the small employer 
Healthy Texas Program is suspended by the commissioner pursuant 
to the Insurance Code §1508.258, a participating health benefit plan 
issuer shall: 
(1) notify applicants that enrollment has been suspended; 
and 
(2) maintain a waiting list to be filled in the order of receipt 
of application in the event that enrollment is reactivated. 
(j) An enrollment suspension pursuant to the Insurance Code 
§1508.258 shall not preclude the addition of dependents or new em­
ployees to existing qualifying group health benefit plans. 
§26.513. Annual Recertification of Eligibility. 
(a) A participating health benefit plan issuer shall, at least 90 
days prior to the annual renewal date of the group health benefit plan, 
provide any forms necessary for small employers to submit recertifica­
tion of eligibility. 
(b) A participating health benefit plan issuer shall annually 
collect certifications of continued eligibility for the Healthy Texas Pro­
gram and shall be responsible for examination of such certifications to 
verify that small employers and enrollees participating in the program 
continue to meet eligibility requirements and continue to comply with 
the terms of the program. A participating health benefit plan issuer 
shall determine whether the small employer and enrollees continue to 
meet the requirements for participation in the Healthy Texas Program 
and shall provide written notice of such eligibility determination to the 
small employer within two weeks of receipt of the annual recertifica­
tion. 
(c) The failure of an employer to provide written certification 
demonstrating continued eligibility and continued compliance with the 
terms of the Healthy Texas Program shall be a basis for nonrenewal of 
a qualifying health benefit plan. 
§26.514. Health Plan Renewal Provisions. 
(a) A qualifying group health benefit plan is renewable at the 
option of a participating small employer so long as: 
(1) the Healthy Texas Program is active and operational; 
(2) the small employer continues to meet eligibility re­
quirements that are set forth in the Insurance Code Chapter 1508 and 
§26.521 of this subchapter (relating to Small Employer Participation); 
and 
(3) the small employer timely provides a participating 
health benefit plan issuer the initial or renewal certification information 
as addressed in §26.512(c) of this division (relating to Application, 
Initial Certification of Eligibility, and Enrollment), §26.513(b) and (c) 
of this division (relating to Annual Recertification of Eligibility), and 
§26.521(j) of this subchapter. 
(b) In accordance with subsection (a) of this section, a partici­
pating health benefit plan issuer shall renew any small employer health 
benefit plan for any covered small employer at the option of the small 
employer, unless: 
(1) the premium has not been paid as required by the terms 
of the plan; 
(2) the small employer has committed fraud or intentional 
misrepresentation of a material fact not related to health status; 
(3) the small employer has not complied with a material 
provision of the health benefit plan relating to premium contribution, 
group size, or participation requirements; or 
(4) membership of an employer in an association termi­
nates, but only if coverage is terminated uniformly without regard to a 
health status related factor of a covered individual. 
(c) A participating health benefit plan issuer may not cancel a 
qualifying group health benefit plan except for the reasons specified for 
refusal to renew under subsection (b) of this section. A participating 
health benefit plan issuer may not cancel the coverage of an eligible 
employee or dependent except for the reasons specified for refusal to 
renew under subsection (b) of this section. 
(d) A participating health benefit plan issuer shall provide 
written notice to the contract holder and any covered employees of a 
nonrenewal or termination at least 45 days prior to its effective date. 
Notice of the nonrenewal or termination shall state the basis for the 
nonrenewal or termination and include a description of any available 
conversion opportunities. Notice of the nonrenewal or termination 
also shall include a description of other coverage options available for 
purchase from the participating health benefit plan issuer. 
(e) A qualifying group health benefit plan is not subject to the 
continuation of coverage provisions established by the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (Publ. L. No 99-272), as 
amended, or the continuation of coverage provisions addressed in the 
Insurance Code, §§1251.251 - 1251.255. 
§26.515. Notice of Discontinuance of Health Plan; Issuer With-
drawal from Participation. 
(a) A participating health benefit plan issuer may elect to dis­
continue Healthy Texas coverage only if the participating health bene­
fit plan issuer has filed written notice of withdrawal from participation 
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in the Healthy Texas Program with the commissioner on a form and in 
the manner prescribed by the commissioner and the participating health 
benefit plan issuer: 
(1) before the 90th day preceding the date of the discontin­
uation of the coverage: 
(A) provides notice of the discontinuation to each em­
ployer and the department; and 
(B) offers to each employer the option to purchase other 
small employer coverage offered by the participating health benefit 
plan issuer at the time of the discontinuation; and 
(2) acts uniformly without regard to the claims experience 
of the employer or any health status related factors of employees or 
dependents or new employees or dependents who may become eligible 
for the coverage. 
(b) This section does not exempt a participating health benefit 
plan issuer from any other legal requirements, such as those in Insur­
ance Code Chapter 827, §26.511(c) of this division (relating to Health 
Benefit Plan Issuer Participation), and §§7.1801, et seq. of this title (re­
lating to Withdrawal Plan Requirements and Procedures), or require­
ments for discontinuation of certain plans under this chapter. 
§26.516. Grace Period. 
A qualifying group health benefit plan shall provide a 30-day grace 
period for payment of premiums. 
§26.517. Health Plan Contact Information. 
A participating health benefit plan issuer shall submit to the depart­
ment: 
(1) the name, mailing address, email address, and tele­
phone number of a health plan issuer contact person assigned to the 
Healthy Texas Program; 
(2) the mailing address, email address, and toll-free tele­
phone number to which consumer inquiries regarding the Healthy 
Texas Program are to be directed; 
(3) the service area in which the Healthy Texas Program 
will be available; and 
(4) any revisions or updates to the information specified in 
paragraphs (1) - (3) of this section, or subsequently required contact 
information, in the timeframe and manner prescribed by the commis­
sioner. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 6, 
2009. 
TRD-200905116 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
♦ ♦ ♦ 
DIVISION     
EMPLOYERS 
28 TAC §26.521, §26.522 
3. PARTICIPATION BY SMALL
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program. Section 
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
§26.521. Small Employer Participation. 
(a) In accordance with the Insurance Code §1508.002(7), qual­
ifying small employers must have at least two but no more than 50 el­
igible employees. 
(b) Qualifying small employers must offer coverage to all 
persons who are considered to be eligible employees as defined in 
§26.502(2) of this subchapter (relating to Definitions) for the purpose 
of determining the employer’s eligibility to purchase a qualifying 
group health benefit plan, at least 30 percent of which must be eligible 
employees who are earning annual wages from the employer equal 
to or less than 300 percent of the poverty guidelines for an individual 
as defined and updated annually by the United States Department of 
Health and Human Services, or as adjusted by the commissioner in 
accordance with the Insurance Code §1508.052(b). 
(c) Qualifying small employers must offer coverage to each 
dependent of an eligible employee. An eligible employee’s spouse and 
dependent children younger than age 25 shall be considered eligible 
dependents under qualifying group health benefit plans. 
(d) Qualifying small employers may offer coverage to part-
time employees working at least 20 hours per week, and their depen­
dents. Part-time employees or their dependents to whom coverage may 
be offered are not eligible employees for purposes of determining the 
small employer’s eligibility to purchase a qualifying group health bene­
fit plan pursuant to the Insurance Code §1508.051(a)(2) and §1508.053 
and subsections (e) and (f) of this section. 
(e) Qualifying small employers must, in accordance with the 
Insurance Code §1508.051 and §1508.063, have eligible employees as 
defined in §26.502(2) of this subchapter who meet the criteria specified 
in paragraphs (1) - (3) of this subsection. 
(1) At least 30 percent of eligible employees must earn an­
nual wages from the employer equal to or less than 300 percent of the 
poverty guidelines for an individual as defined and updated annually 
by the United States Department of Health and Human Services, or as 
adjusted by the commissioner in accordance with the Insurance Code 
§1508.052(b). 
(2) At least 60 percent of eligible employees must partic­
ipate in group health insurance coverage through the Healthy Texas 
Program. 
(3) At least one eligible employee earning annual wages 
from the employer equal to or less than 300 percent of the poverty 
guidelines for an individual as defined and updated annually by 
the United States Department of Health and Human Services as 
adjusted by the commissioner in accordance with the Insurance Code 
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§1508.052(b) must participate in group health insurance coverage 
through the Healthy Texas Program. 
(f) On behalf of participating employees, qualifying small em­
ployers must contribute at least 50 percent of the premium charge for 
each employee for the qualifying group health benefit plan, except as 
provided in this division and Division 4 of this subchapter (relating to 
Participation by Regional and Local Health Care Programs). Qualify­
ing small employers may choose the level of any premium contribu­
tion to be made on behalf of dependents of employees and/or part-time 
employees or their dependents, but such employers are not required to 
make an employer contribution to the premium paid to a group health 
benefit plan issuer for dependent or part-time employee coverage. 
(g) A qualifying small employer’s place of business must be 
located within the state of Texas in order for the small employer to be 
eligible to purchase a qualifying group health benefit plan. 
(h) In accordance with the Insurance Code §1508.051(a)(1), 
qualifying small employers shall in no case include any small employ­
ers who have provided group health insurance covering any of their 
employees at any time during the 12-month period preceding the date 
of application. 
(1) Small employer applicants shall be considered to have 
provided group health insurance if they have arranged for group health 
insurance coverage (insured or self-insured) on behalf of their employ­
ees and have either contributed more than a de minimus amount towards 
the cost of coverage on behalf of their employees or provided coverage 
that exceeds the threshold specified in subparagraph (B) of this para­
graph. 
(A) De minimus contributions are those that are less 
than an average of $50 per employee per month, based on the number 
of employees at the time the coverage was provided. Small employ­
ers who have paid more than this amount are not qualified to purchase 
health insurance coverage through the Healthy Texas Program. 
(B) A health benefit plan providing coverage with an 
annual maximum benefit level equal to or greater than $50,000 exceeds 
the threshold for arranging for employee group health insurance. 
(i) Mid-year fluctuations in group size, wage levels and em­
ployee participation shall not serve as a basis for termination of a qual­
ifying group health benefit plan. 
(j) Upon initial application by a small employer, a participat­
ing health benefit plan issuer shall collect and examine employer certi­
fications of eligibility and any supporting documentation to determine 
eligibility for a qualifying group health benefit plan and compliance 
with the terms of the Healthy Texas Program. A small employer must 
provide the participating health benefit plan issuer with information re­
quested to enable the participating health benefit plan issuer to process 
the employer eligibility certification. 
(k) A qualifying small employer may impose waiting periods 
which newly hired workers must satisfy in advance of obtaining cov­
erage under the small employer’s qualifying group health benefit plan. 
(1) The waiting period shall not exceed 90 days from the 
date of hire. 
(2) The waiting period must be the same for all newly hired 
workers. 
§26.522. Verification of Income. 
(a) To qualify for coverage under the Healthy Texas Program, 
eligible employees must satisfy the income criteria provided in the In­
surance Code §1508.051. 
(b) A participating health benefit plan issuer shall collect from 
the employer such documentation in the form of payroll data or other 
documentation as is necessary and sufficient to verify that the income 
requirements of the Healthy Texas Program have been satisfied. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905117 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
DIVISION 4. PARTICIPATION BY REGIONAL 
AND LOCAL HEALTH CARE PROGRAMS 
28 TAC §§26.531 - 26.538 
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program. Section 
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
§26.531. Purpose. 
The purpose of this division is to establish participation requirements 
applicable to regional and local health care programs described by 
the Health and Safety Code Chapter 75 that elect to participate in the 
Healthy Texas Program. Regional and local health care programs are 
programs that provide health care services or benefits to employees of 
participating small employers who are located within the boundaries 
of a participating county or counties as applicable. Section 75.052 pro­
vides that a regional or local health care program may be operated by 
a joint council, tax-exempt nonprofit entity, or other entity that oper­
ates the program under a contract with a county commissioners court 
or courts, as applicable, or is an entity in which the county or counties 
participate or that is established or designated by the commissioners 
court or courts, as applicable, to operate the program. 
§26.532. Applicability and Scope. 
This division applies to any existing or newly formed regional or local 
health care program described by the Health and Safety Code Chapter 
75 that desires to participate in the Healthy Texas Program. 
§26.533. Submission of Election to Participate in Healthy Texas. 
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(a) As provided in this division, a regional or local health care 
program described by the Health and Safety Code Chapter 75 may file 
an election with the commissioner, on an application form and in the 
manner prescribed by the commissioner, to participate in the Healthy 
Texas Program and its small employer premium stabilization fund, uti­
lizing the options set forth in subsections (b) and (c) of this section. 
(b) A regional or local health care program may apply to par­
ticipate through purchase of an available Healthy Texas health benefit 
plan pursuant to the Health and Safety Code §75.102(a)(3) in accor­
dance with Divisions 3 and 6 of this subchapter (relating to Participa­
tion by Small Employers and Healthy Texas Small Employer Premium 
Stabilization Fund, respectively) applicable to the facilitation of pur­
chase or direct purchase of a Healthy Texas qualifying health benefit 
plan, and as further provided in §26.534 of this division. 
(c) A regional or local health care program also may apply to 
participate through the completion of a process that results in a regional 
or local health care program with benefit, operational and administra­
tive provisions that meet or exceed the standards set forth in §26.535 
of this division (relating to Participation Through Eligible Regional or 
Local Health Care Program Implementation). 
(d) Any newly formed regional or local health care program 
electing to participate must meet all requirements for participation as 
provided in this division, and must file its election not later than the 90th 
day before the date coverage for health care is to become effective for 
such regional or local health care program. 
(e) Any existing regional or local health care program electing 
to participate must meet all requirements for participation as provided 
in this division, and must file its election not later than the 90th day 
before the anniversary date on which post-anniversary date coverage 
for health care is to become effective for such regional or local health 
care program. 
§26.534. Participation Through Direct Purchase of Health Benefit 
Plan. 
A regional or local health care program may apply to participate 
through purchase of an available Healthy Texas health benefit plan 
pursuant to the Health and Safety Code §75.102(a)(3), so long as the 
eligibility criteria in paragraphs (1) and (2) of this section are met. 
(1) Employers of employees for whom the regional or local 
health care program is purchasing or facilitating the purchase of health 
benefit plan coverage through Healthy Texas must: 
(A) comply with the provisions of §26.521(a) - (e) and 
(g) - (k) of this subchapter (relating to Small Employer Participation); 
and 
(B) contribute an amount of premium costs for employ­
ees which, when combined with any amount obtained from any other 
eligible source as provided in the Health and Safety Code §75.055, 
amounts to at least 50 percent of the premium for each employee cov­
ered under the Healthy Texas benefit plan. 
(2) Employees of small employers associated with the re­
gional or local health care program must: 
(A) meet the definition of "eligible employee" as de­
fined in the Insurance Code §1508.002(2); 
(B) meet the annual wage criteria of the Insurance Code 
§1508.051(a)(2) or §1508.052(b); 
(C) elect to participate in the Healthy Texas Program at 
a rate equal to or greater than 60 percent of eligible employees; and 
(D) comply with §26.521(e)(3) of this subchapter. 
§26.535. Participation Through Eligible Regional or Local Health 
Care Program Implementation. 
(a) A regional or local health care program may apply to par
ticipate through the development and implementation of a regional or 
local health care program with benefit, operational and administrative 
­
provisions that meet or exceed the standards specified in this section. 
(b) A regional or local health care program participating in the 
Healthy Texas Program under this section must provide benefits and 
service levels for participating enrollees that meet or exceed those that 
are established by the commissioner for the benefit categories set forth 
in paragraphs (1) - (9) of this subsection. Such compliance must be 
certified by an authorized representative of the governing body of the 
regional or local health care program on a form and in the manner pre­
scribed by the commissioner for the following categories of benefits 
and service levels: 
(1) an annual maximum benefit requirement per enrollee; 
(2) an annual per-individual and per-family maximum fi ­
nancial requirement prerequisite to payment of eligible claims of par­
ticipating enrollees; 
(3) cost-sharing maximum requirements for benefits or ser­
vices covered by or through a regional or local health care program; 
(4) an annual out-of-pocket maximum requirement; 
(5) hospital inpatient and outpatient benefits; 
(6) radiology and diagnostic tests; 
(7) emergency care; 
(8) maternity coverage with a limited copay for the initial 
prenatal visit; and 
(9) immunization coverage at 100 percent of cost. 
(c) A small employer participating in a regional or local health 
care program applying to participate in the Healthy Texas Program un­
der this section must: 
(1) meet the small employer participation provisions of 
§26.521(a) - (e)(1) and (g) - (k) of this subchapter (relating to Small 
Employer Participation); 
(2) have eligible employees that elect to participate in the 
Healthy Texas Program at a rate equal to or greater than 60 percent; 
and 
(3) contribute an amount of premium or program health 
care costs for employees which, when combined with any amount ob­
tained from any other eligible source as provided in the Health and 
Safety Code §75.055, amounts to at least 50 percent of the premium or 
program health care costs for each employee covered under the health 
care program. 
(d) A regional or local health care program participating in the 
Healthy Texas Program under this section must meet the claims eli­
gibility provisions of §26.562 of this subchapter (relating to Eligibil­
ity of Claims Paid for Reimbursement from the Fund), the response 
provisions to information requests under §26.563(b) of this subchapter 
(relating to Fund Administration), and the data filing requirements of 
§26.564 of this subchapter (relating to Data Filing Requirements) that 
apply to a health benefit plan issuer participating in the Healthy Texas 
Program. 
(e) A regional or local health care program participating in the 
Healthy Texas Program under this section shall, within 90 days of the 
end of its fiscal year, file the documents described in paragraphs (1) 
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- (3) of this subsection with the commissioner in a form and manner 
prescribed by the commissioner: 
(1) financial statements audited by a certified public ac
countant; 
(2) an actuarial opinion prepared and signed by a qualified 
actuary who is a member of the American Academy of Actuaries. The 
actuarial opinion must opine on the adequacy of reserves in support of 
the program benefits and must include the amount of any additional 
reserves needed in order to render an unqualified opinion. A deter
           
­
­
mination of adequacy must include a determination that a good and
sufficient provision is made for all unpaid claims and other actuarial 
liabilities in support of the program benefits. In no event can the total 
reserves held be less than 20 percent of the total contributions in the 
preceding program operating year or less than 20 percent of the total 
estimated contributions for the current program operating year. Re­
serves must be maintained in cash or federally guaranteed obligations 
of less than five-year maturity that have fixed principal amounts; and 
(3) a report prepared and certified by the governing board 
or program operator. The certified report shall include a summary and 
description of the financial soundness of the regional or local health 
care program, including any actions the program is recommended to 
take or intends to implement to improve or to enhance the financial 
soundness of the program. 
§26.536. Withdrawal from Participation. 
(a) Any existing participating regional or local health care pro­
gram may withdraw from participation in the Healthy Texas Program 
at any time by written notice filed with the commissioner on a form and 
in the manner prescribed by the commissioner. 
(b) Any existing participating regional or local health care pro­
gram also must provide enrollees under the program written notice of 
its intention to withdraw from participation in the Healthy Texas Pro­
gram not later than the 90th day prior to the anniversary date on which 
the withdrawal is to become effective. 
§26.537. Program Certification. 
(a) At the time of initial application, a regional or local health 
care program electing to participate in Healthy Texas shall obtain from 
small employers participating in its program written certification or in­
formation to ensure that the regional or local health care program can 
provide written certification to the health benefit plan issuer or to the 
commissioner, as applicable, that each employer meets the eligibility 
requirements of the Insurance Code §1508.051 and the minimum em­
ployer participation requirements of the Insurance Code §1508.053. 
(b) A regional or local health care program participating in the 
Healthy Texas Program under §26.534 of this division (relating to Par­
ticipation Through Direct Purchase of Health Benefit Plan) shall, not 
later than the 90th day before the renewal date of the health benefit 
plan, provide the health benefit plan issuer a written certification that 
each employer continues to meet the eligibility requirements of the In­
surance Code §1508.051 and the minimum employer participation re­
quirements of the Insurance Code §1508.053. 
(c) A regional or local health care program participating in the 
Healthy Texas Program under §26.535 of this division (relating to Par­
ticipation Through Eligible Regional or Local Health Care Program 
Implementation) shall, not later than the 90th day before the renewal 
date of the health services contract, provide the commissioner a writ­
ten certification that each employer continues to meet the eligibility 
requirements of the Insurance Code §1508.051 and the minimum em­
ployer participation requirements of the Insurance Code §1508.053. 
(d) The health benefit plan issuer may require the submission 
of appropriate documentation to support a certification described by 
subsection (a) or (b) of this section. 
§26.538. Applicability of Other Subchapter Provisions. 
Except as expressly provided in this division, the provisions of Divi­
sion 3 of this subchapter (relating to Participation by Small Employ­
ers) apply to small employers and employees of small employers that 
participate in a regional or local health care program that elects to par­
ticipate in the Healthy Texas Program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905118 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
DIVISION 5. RATING OF QUALIFIED 
HEALTH BENEFIT PLANS 
28 TAC §§26.551 - 26.553 
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program.  Section  
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
§26.551. Rating of Plans Eligible for Claims Reimbursements. 
(a) Premium rates to be charged for qualifying group health 
benefit plans must be filed with the department for review and approval 
by the commissioner in a form and within the timeframe set by the 
commissioner. In accordance with the Insurance Code §1508.202(c), 
a health benefit plan issuer may use only age and gender as case char­
acteristics, as defined in the Insurance Code §1501.201(2), in setting 
premium rates for a qualifying health benefit plan. 
(b) Premium rates established for qualifying group health ben­
efit plans must recognize and consider the availability of reimburse­
ment from the fund. 
(c) Rating factors shall be applied consistently with respect to 
all small employers in a class of business. 
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(d) Reimbursement from the fund shall reduce claims ex­
penses for the purposes of calculating loss ratios, premium rates and 
premium rate adjustments. 
(e) Initial rate submissions and rate adjustment applications 
submitted for qualifying group health benefit plans shall contain such 
information as may be needed and prescribed by the commissioner in 
order to assist the commissioner in determining the anticipated pre­
mium rate impact on the availability of reimbursement from the fund. 
(f) Estimates of anticipated receipts from the fund may be cal­
culated based upon available enrollment data and such other data as 
may be deemed appropriate by the commissioner. 
§26.552. Reinsurance Permitted. 
Participating health benefit plan issuers may reinsure their Healthy 
Texas business in whole or in part if they determine it would favorably 
impact premium rates. The impact of any such reinsurance shall be 
factored into the premium rates for affected qualifying group health 
benefit plan premiums. 
§26.553. Required Policy Form and Rate Filings. 
Not later than 30 days from the effective date of any amendment to this 
subchapter, participating health benefit plan issuers shall submit the 
policy form amendments and premium rate adjustments necessitated 
by the amendments. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 6, 
2009. 
TRD-200905119 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
DIVISION 6. HEALTHY TEXAS SMALL 
EMPLOYER PREMIUM STABILIZATION FUND 
28 TAC §§26.561 - 26.564 
STATUTORY AUTHORITY. The new sections are proposed un­
der the Insurance Code Chapter 1508 and §36.001. Section 
1508.003 authorizes the Commissioner to adopt rules to imple­
ment Chapter 1508, which establishes the Healthy Texas Pro­
gram. Section 1508.101(d) requires the Commissioner by rule 
to establish participation requirements applicable to regional and 
local health care programs considering the unique plan designs, 
benefit levels and participation criteria of each program. Section 
1508.251 requires the Commissioner to adopt rules necessary 
to implement and administer the fund, including rules setting out 
procedures for operation of the fund and distribution of money 
from the fund. Section 36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of In­
surance under the Insurance Code and other laws of this state. 
CROSS REFERENCE TO STATUTE. The following statute is 
affected by this proposal: Insurance Code Chapter 1508. 
§26.561. Definitions. 
The following words and terms, when used in this Division, shall have 
the following meanings, unless the context clearly indicates otherwise. 
(1) Claims corridor--Claims paid on behalf of a covered 
person in excess of $5,000 and less than $75,000 per calendar year. 
(2) Claims paid--Claims paid by a participating health ben­
efit plan issuer pursuant to a qualifying health benefit plan issued under 
the Healthy Texas Program as determined by the date of payment rather 
than the date of service or date the claim was incurred. 
(3) Claims threshold--The aggregate amount that a partic­
ipating health benefit plan issuer must pay out as claims paid before 
reaching the claims corridor and becoming eligible for reimbursement 
on behalf of an enrollee in a given calendar year. 
§26.562. Eligibility of Claims Paid for Reimbursement from the 
Fund. 
(a) For each health benefit plan eligible for reimbursement 
from the fund, a participating health benefit plan issuer shall record and 
aggregate claims paid on a per-covered-person basis. Reimbursement 
from the fund shall be calculated based on such per-covered-person 
aggregates. 
(b) A participating health benefit plan issuer shall be eligi­
ble for reimbursement of 80 percent of eligible claims paid within the 
claims corridor on behalf of each person covered under a qualifying 
group health benefit plan. 
(c) A participating health benefit plan issuer shall not be enti­
tled to any reimbursement on behalf of an enrollee if the claims paid 
on behalf of that person in a given calendar year do not, in the aggre­
gate, reach the claims threshold. Additionally, claims paid on behalf of 
an enrollee which exceed the claims corridor in a given calendar year 
shall not be eligible for reimbursement from the fund. 
(d) Claims paid within a calendar year shall be determined by 
the date of payment rather than the date of service or date the claim 
was incurred. A participating health benefit plan issuer may not delay 
or defer payment of a claim solely for the purpose of causing the date 
of payment to fall into a subsequent calendar year. 
(e) Claims paid shall not include interest paid by a participat­
ing health benefit plan issuer in connection with any claim. 
(f) Claims paid that are not submitted for reimbursement prior 
to April 1 of the calendar year following the calendar year in which 
they are paid shall not be eligible for reimbursement from the fund 
and shall not be credited as paid claims in any year for the purpose of 
determining whether the claims threshold has been reached. 
(1) If the commissioner determines that the claims data 
submitted in conjunction with a reimbursement request is insufficient 
to make a reimbursement determination, the commissioner or the fund 
administrator shall make a request for clarification of the data or for 
the submission of additional data. 
(2) Participating health benefit plan issuers shall comply 
with all such requests within 15 business days of the date of the request. 
(3) If a participating health benefit plan issuer fails to com­
ply with such a request from the commissioner or the fund administra­
tor within 15 business days, the commissioner has discretion to deem 
any affected claims ineligible for reimbursement. 
(g) Claims paid shall not include claims paid prior to January 
1, 2010. 
§26.563. Fund Administration. 
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(a) The commissioner shall establish the fund and oversee its 
administration. The functions of the commissioner may include the 
following: 
(1) choosing a firm or firms, to administer the fund, based 
on an evaluation of competitive bids received in a public procurement 
process; 
(2) granting approval of the general systems and proce­
dures used by the firm or firms to administer the fund, including proce­
dures utilized to verify the appropriateness of payments from the fund 
to any participating health benefit plan issuer; 
(3) making payment of reasonable fees from the fund to the 
firm or firms for administration of the fund; 
(4) changing the administrating firm or firms, or the admin­
istrative systems and procedures, if necessary; 
(5) collecting necessary data from participating health ben­
efit plan issuers; 
(6) arranging for periodic audits of participating health 
benefit plan issuers and for the payment of reasonable fees for such 
audits from the fund; and 
(7) reviewing and approving the format and content of the 
annual report of the administrating firm or firms regarding the affairs 
and operation of the fund, and requiring such other reports as are 
deemed necessary by the commissioner. 
(b) A participating health benefit plan issuer must respond to 
requests for information from the commissioner and/or the fund admin­
istrator(s) within 15 business days of the date on which the request for 
information is made. 
§26.564. Data Filing Requirements. 
(a) Each participating health benefit plan issuer or regional or 
local health care program shall submit to the commissioner necessary 
claims data in connection with its annual submission of requests for 
reimbursement from the fund. Each participating health benefit plan 
issuer or regional or local health care program also shall provide the 
commissioner with such additional data, as deemed necessary by the 
commissioner, to oversee the operation of the fund and the Healthy 
Texas Program. Reports pertaining to reimbursement or loss ratio shall 
be certified, by an officer of the submitting entity, as to their accuracy 
and completeness. Data to be submitted may include the following: 
(1) the total number of plans issued or groups enrolled in a 
regional or local health care program within the reporting period and 
the total number of plans in force or groups enrolled in a regional or 
local health care program that are covered by the fund; 
(2) the total number of primary insured persons or primary 
covered persons, the total number of dependents covered, and the total 
number of child dependents covered; the commissioner may require 
that such totals be specified by geographic region; 
(3) total premium earned, and per-enrollee per-month pre­
mium earned, for all plans covered by the fund for the reporting period; 
(4) claims payment data, reported individually for each en­
rollee and/or for each enrollee for whom the participating health benefit 
plan issuer has paid claims eligible for reimbursement; 
(5) total claims eligible for reimbursement year-to-date; 
and 
(6) other data and information as necessary to determine 
continuing program compliance. 
(b) Data reporting periods may be other than a calendar year 
and reporting frequency for some data may be as often as monthly, as 
determined by the commissioner to be reasonably necessary to deter
mine or monitor ongoing effective and efficient operation of the fund 
and the Healthy Texas Program and continuing attainment of program 
objectives. Claims payment data shall state clearly both the date the 
claim was incurred and the date the claim was paid. Claims payment 
data also may be requested on a cumulative basis or in the form of ag
gregates, specific categories, and averages. 
­
­
(c) A participating health benefit plan issuer shall use a coding 
system to ensure the privacy of insured individuals. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905120 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-6327 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 295. WATER RIGHTS, 
PROCEDURAL 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes to amend §§295.13, 295.155, 
and 295.161; and also proposes new §295.114. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
In 2009, the 81st Legislature passed House Bill (HB) 4231, re­
lating to the conveyance or transfer in Texas of water imported 
into Texas from a source located outside the state. HB 4231 
amends Texas Water Code (TWC), §11.042 and §11.085. TWC, 
§11.042 is amended to add §11.042(a-1), which authorizes the 
use of the bed and banks of a stream in Texas to convey wa­
ter imported from a source located wholly outside of the state. 
TWC, §11.085 is amended to add §11.085(v)(5), which provides 
an exemption from the requirements of TWC, §11.085(b) - (u) for 
water imported from a source located wholly outside of the state. 
The commission’s procedural rules related to water rights are in 
Chapter 295. 
In a corresponding rulemaking published in this issue of the 
Texas Register; the commission proposes to also amend 30 
TAC Chapter 297, Water Rights, Substantive. 
SECTION BY SECTION DISCUSSION 
The commission proposes to amend §295.13, Interbasin Trans­
fers, to add §295.13(c)(5), which grants an exemption from the 
application requirements in §295.13(b) for transfers of imported 
water into Texas. 
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Proposed §295.13(c)(2) is amended to correct the title of the 
reference to §297.17. 
Proposed §295.13(c)(5) reflects the new TWC, §11.085(v)(5) 
created by HB 4231. 
The commission proposes new §295.114, Application to Convey 
Imported Water in Bed and Banks, to define the application re­
quirements for an application under TWC, §11.042(a-1). These 
requirements are necessary to provide an applications process 
for a bed and banks authorization for imported water. 
Proposed new §295.114(a) indicates that the purpose of 
§295.114 is to provide the application content requirements for 
a bed and banks authorization under TWC, §11.042(a-1). 
Proposed new §295.114(b) lists the application requirements for 
a bed and banks authorization under TWC, §11.042(a-1). 
Proposed new §295.114(b)(1) requires applicants to provide 
their name, mailing address, and telephone number. This 
information is necessary for agency  staff to be able  to contact  
the applicant. 
Proposed new §295.114(b)(2) requires the applicant to provide 
the name of the stream and the locations of the point of discharge 
and diversion as identified on a United States Geological Survey 
7.5 minute topographical map(s). This information is necessary 
for the agency to know where the imported water will be trans­
ported, and to be better able to manage the  waters  of  the state.  
Proposed new §295.114(b)(3) requires the applicant to indicate 
the source, amount, and rates of discharge and diversion. This 
information is necessary for the agency to calculate any water 
losses that may result from the bed and banks transfer. 
Proposed new §295.114(b)(4) requires the applicant to provide 
a description of the water quality of the water discharged and, 
if applicable, the permit number and name of any related dis­
charge permit. This information is necessary for the agency to 
ensure that there will be no significant impact to the water quality 
of the river by the bed and banks transfer. 
Proposed new §295.114(b)(5) requires the applicant to provide 
a copy of the legal authorization for the imported water from the 
source state. This information is necessary for the agency to 
know that it is issuing a valid authorization for water from another 
state. 
Proposed new §295.114(b)(6) requires the applicant to indicate 
the estimated amount of water that will be lost to transporta­
tion, evaporation, seepage, channel, or other associated car­
riage losses from the point of discharge to the point of diversion. 
This information is necessary for the agency to calculate any wa­
ter losses that may result from the bed and banks transfer. 
Proposed new §295.114(b)(7) requires the applicant to provide 
an assessment of the adequacy of the quantity and quality of 
flows remaining after the proposed diversion to meet instream 
uses and bay and estuary freshwater inflow needs. 
Proposed new §295.114(b)(8) requires the applicant to provide 
an accounting plan demonstrating that no state water will be di­
verted under this rule. This information is necessary to ensure 
that the applicant is only taking water imported from another 
state, and no state water is being taken without authorization. 
Proposed new §295.114(b)(9) requires the applicant to provide 
any other information the executive director may need to com­
plete an analysis of the application. 
Proposed new §295.114(c) indicates that nothing in §295.114 
shall be construed to affect an existing project for which all re­
quired water rights and reuse authorizations have been granted 
by the commission prior to September 1, 1997. This language is 
necessary to be consistent with TWC, §11.042(d) and §295.112 
and §295.113. 
Proposed new §295.114(d) indicates that the method and calcu­
lation of carriage losses under §295.114 is subject to the review 
and approval of the executive director. This language is neces­
sary to be consistent with §295.112. 
The commission proposes to amend §295.155, Notice for Inter-
basin Transfers, to add an exemption for imported water from its 
requirements. Proposed §295.155(a) will add subsection (d)(5) 
to this list of subsections exempt from §295.155 requirements. 
This change is necessary to reflect new TWC, §11.085(v)(5). 
Proposed §295.155(d)(5) will grant an exemption from the no­
tice requirements defined in §295.155(b). This change is also 
necessary to comply with new TWC, §11.085(v)(5). 
Proposed §295.155(d)(2) is amended to correct the title of the 
reference to §297.17. 
The commission proposes to amend §295.161, Notice of Appli­
cation to Convey Water in Bed and Banks, to add imported water 
to the types of water to which it applies. Proposed §295.161(a) 
will add imported water to the list of types of water excepted from 
its requirements. Proposed §295.161(b) will add imported water, 
pursuant to TWC, §11.042(a-1), to the types of water to which it 
applies. These changes are necessary to comply with new TWC, 
§11.042(a-1). Proposed §295.161(f) will correct a statutory ref­
erence. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
determined that, for the first five-year period the proposed rules 
are in effect, no significant fiscal implications are anticipated for 
the agency or other units of state or local governments as a result 
of administration or enforcement of the proposed rules. 
The proposed rules implement the provisions of HB 4231, which 
provides for the ability to use the bed and banks of a stream in 
Texas to import water from outside the state’s boundaries, except 
for water from Mexico. The proposed rules amend Chapters 295 
and 297 of the Texas Administrative Code. This fiscal note de­
tails the fiscal implication of proposed amendments to Chapter 
295, and the fiscal impact of amendments to Chapter 297 are 
detailed in a separate fiscal note. 
The proposed rules define the application requirements for a bed 
and banks authorization for conveyance of imported water, spec­
ify the application content, and specify notice requirements for 
conveyance of imported water. In addition, the proposed rules 
exempt such imported water from most of the current require­
ments of an interbasin transfer. 
The number of applications for a bed and banks authorization to 
convey imported water is expected to be small due to expected 
high costs of buying water outside the state. Local governments 
that might import water from outside the state include river au­
thorities, municipalities, and various types of water districts. If 
a local government applies for a bed and banks authorization 
for conveyance of imported water, it will be subject to the exist­
ing application fees of Chapter 295. These one time fees could 
range from $100 to $1,000 depending on the volume of water. 
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The proposed rules will require limited notice for the application 
for a bed and banks authorization for conveyance of imported 
water and exempt imported water from the notice requirements 
regarding interbasin transfers. Notice for an application for a 
bed and banks transfer for the conveyance of imported water 
only requires that diverters of record on the watercourse between 
proposed points of discharge and diversion be notified, and this 
type of notice could cost as much as $3.00 per notice to mail to 
the required parties. 
The proposed rules are not expected to have a significant fis­
cal impact on local governments since they are expected to use 
existing staff or outside professionals used during their normal 
course of business when preparing an application for a bed and 
banks authorization for conveyance of imported water. Also, ap­
plications for this authorization are expected to occur in conjunc­
tion with requests to amend existing water rights, so additional 
effort and cost is expected to be minimal. Local governments 
could also recoup any cost increases they might experience by 
increasing rates charged to customers. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an­
ticipated from the changes seen in the proposed rules will be the 
ability to import water into the state using the bed and banks of 
a stream in Texas to ensure adequate water supply and efficient 
delivery of water for the use of the citizens of the state. 
The number of applications to import water is expected to be 
small, and these applications  are expected to occur in conjunc­
tion with requests to amend existing water rights. No large busi­
nesses are known to have an interest in importing water from 
other states. If a large business does decide to import water into 
the state using the bed and banks of a stream in Texas, it will 
be subject to the same application fee and notification require­
ment as a local government, and any costs associated with the 
proposed rules will be the same as those incurred by a local gov­
ernment. Customers may experience higher costs for imported 
water depending on market rates at the time if the business de­
cides to pass that cost on to its customer base. However, the 
ability to import water into the state will allow access to a wa­
ter supply if conditions require the use of water from outside the 
state. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses as a result of the proposed rules. The proposed 
rules are intended to enhance the ability to import water into the 
state using the bed and banks of a stream. At this time, no small 
businesses are known to have an interest in importing water from 
other states. Also, small businesses that provide water typically 
purchase their water supply from another provider, and they are 
not expected to apply for authorizations to import water them­
selves. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission reviewed this proposed rulemaking and deter­
mined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to comply with 
state law and do not adversely affect a small or micro-business 
in a material way for the first five years that the proposed rules 
are in effect.  
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission reviewed this proposed rulemaking and deter­
mined that a local employment impact statement is not required 
because the proposed rules do not adversely affect a local econ­
omy in a material way for the first five years that the proposed 
rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission evaluated the proposed rules and performed an 
analysis of whether the proposed rules require a regulatory im­
pact analysis under Texas Government Code, §2001.0225. The 
proposed rules are not a "major environmental rule" under Texas 
Government Code, §2001.0225. The purpose of the rulemak­
ing is to implement HB 4231 to authorize with prior authorization 
from the TCEQ, the use of the bed and banks of a stream in 
Texas to convey water imported from a source located wholly 
outside of the state and to exempt those transfers from the re­
quirements of TWC, §11.085. The specific intent of allowing the 
use of the bed and banks of a river to convey water from out 
of state and exempting the transfer from interbasin transfer re­
quirements is not to protect the environment or reduce risks to 
human health from environmental exposure, and the rulemaking 
does not adversely affect in a material way the economy, a sec­
tor of the economy, productivity, competition, jobs, or the public 
health and safety of the state or a sector of the state sources. 
These proposed rules in Chapter 295 are procedural require­
ments for these authorizations. Also, these rules do not exceed 
a standard set by federal law not required by state law, exceed 
an express requirement of state law, exceed a requirement of a 
federal delegation agreement or contract between the state and 
an agency or representative of the federal government to imple­
ment a state and federal program, and are not being proposed 
solely under the general powers of the agency instead of under 
a specific state law. Therefore, no regulatory impact analysis 
is required under Texas Government Code, §2001.0225 for this 
rulemaking. 
The commission invites public comment regarding this draft reg­
ulatory impact analysis determination. Written comments on the 
draft regulatory impact analysis determination may be submitted 
to the contact person at the address listed under the SUBMIT­
TAL OF COMMENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the proposed rules and performed an 
analysis of whether the proposed rules constitute a taking under 
Texas Government Code, Chapter 2007. The specific purpose  
of the proposed rules is to establish procedural requirements to 
implement HB 4231, which authorizes, with prior authorization 
from the TCEQ, the use of the bed and banks of a stream in 
Texas to convey water imported from a source located wholly 
outside of the state, and the exemption of those transfers from in­
terbasin transfer requirements in TWC, §11.085. The proposed 
rules would substantially advance this stated purpose by estab­
lishing procedural requirements for obtaining these authoriza­
tions. The addition of the exemption from interbasin transfer re­
quirements for this transfer does not impact real property rights. 
Promulgation and enforcement of the proposed rules would be 
neither a statutory nor a constitutional taking of private real prop­
erty. Specifically, the subject proposed regulations do not affect 
a landowner’s rights in private real property because this rule-
making does not burden (constitutionally) nor restrict or limit the 
owner’s right to property and reduce its value by 25 percent or 
more beyond that which would otherwise exist in the absence 
of the regulations. The use of the bed and banks of state wa­
tercourses to transport water is already authorized by state law 
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for in-state water. There are no other reasonable or practicable 
alternatives to this rulemaking because it is required by statute. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordina­
tion Act Implementation Rule, 31 TAC §505.11(b)(4), relating to 
Actions and Rules Subject to the Coastal Management Program, 
and will, therefore, require that goals and policies of the Texas 
Coastal Management Program (CMP) be considered during the 
rulemaking process. 
The commission reviewed this rulemaking for consistency with 
the CMP goals and policies in accordance with the regulations of 
the Coastal Coordination Council and determined that the rule-
making is consistent with CMP goals and policies because the 
rulemaking is unlikely to be of environmental significance to the  
coastal natural resource areas. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
SUBMITTAL OF COMMENTS section of this preamble. 
ANNOUNCEMENT OF HEARING 
The commission will hold a public hearing on this proposal in 
Austin on January 5, 2010 at 10:00 a.m. in Building E, Room 
201S, at the commission’s central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ­
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro­
posal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Office of Legal Services at (512) 239-0779. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Patricia Durón,  MC  
205, Office of Legal Services, Texas Commission on Environ­
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer­
ence Rule Project Number 2009-040-295-PR. The comment 
period closes January 11, 2010. Copies of the proposed rule-
making can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Ron Ellis, Water Supply 
Division, (512) 239-1282. 
SUBCHAPTER A. REQUIREMENTS OF 
WATER RIGHTS APPLICATIONS GENERAL 
PROVISIONS 
DIVISION 1. GENERAL REQUIREMENTS 
30 TAC §295.13 
STATUTORY AUTHORITY 
The amendment is proposed under Texas Water Code (TWC), 
§5.102, concerning General Powers, §5.103, concerning Rules, 
and §5.105, concerning General Policy, which authorize the 
commission to adopt rules as necessary to carry out its power 
and duties under the TWC. The amendment is also proposed 
under TWC, §11.085(v)(5), which exempts from the interbasin 
transfer requirements of TWC, §11.085 transfers of water from 
out of state into this state using the bed and banks of any flowing 
natural stream located in this state. 
The proposed amendment implements TWC, §11.085(v)(5). 
§295.13. Interbasin Transfers. 
(a) An applicant seeking to transfer state water from one basin 
to another basin shall so state in the application. For purposes of this 
section, a river basin is defined and designated by the Texas Water 
Development Board by rule pursuant to Texas Water Code (TWC), 
§16.051. The application content requirements contained in this chap­
ter for a new or amended water right, as applicable, shall apply to all 
applications for an interbasin transfer unless otherwise provided. 
(b) In addition to the application requirements for a new or 
amended water right contained in this chapter, the application must 
also include the following unless exempted by subsection (c) of this 
section: 
(1) the contract price of the water to be transferred; 
(2) a statement of each general category of proposed use of 
the water to be transferred and a detailed description of the proposed 
uses and users under each category; 
(3) the cost of diverting, conveying, distributing, and sup­
plying the water to, and treating the water for, the proposed users; 
(4) the projected effect on user rates and fees for each class 
of ratepayers; 
(5) an analysis of whether and to what extent there is the 
need for the water in the basin of origin and in the proposed receiving 
basin based upon the period for which the transfer is requested, but not 
to exceed 50 years; 
(6) factors identified in the applicable approved regional 
water plans which address the following (Regional water management 
plans must be submitted to the Texas Water Development Board for 
review and approval not later than September 1, 2000. If applicable 
approved regional water management plans do not exist at the time 
the application is submitted, the following information under this para­
graph is not required to be submitted.): 
(A) an analysis of the availability of feasible and prac­
ticable alternative supplies in the receiving basin for which the water 
is needed; 
(B) the amount and purposes of use in the receiving 
basin for which the water is needed; 
(C) the proposed methods and efforts by the receiving 
basin to avoid waste and implement water conservation and drought 
contingency measures; 
(D) the proposed methods and efforts by the receiving 
basin to put the water proposed for transfer to beneficial use; 
(E) the projected economic impact that is reasonably 
expected to occur in each basin as a result of the transfer; and 
(F) the projected impacts of the proposed transfer that 
are reasonably expected to occur on existing water rights, instream 
uses, water quality, aquatic and riparian habitat, and bays and estuaries 
that must be assessed under TWC, §§11.147, 11.150, and 11.152 and 
related commission rules contained in §§297.49 - 297.52 of this title 
(relating to Return and Surplus Waters, Consideration of Water Con-
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servation Plans, Time Limitations for Commencement or Completion 
of Construction, Suppliers of Water for Agriculture) in each basin. If 
the water sought to be transferred is currently authorized to be used 
under an existing water right, such impacts shall only be considered in 
relation to that portion of the water right proposed for transfer and shall 
be based on historical uses of the water right for which amendment is 
sought. 
(7) proposed mitigation or compensation, if any, to the 
basin of origin by the applicant; 
(8) the continued need to use the water for the purposes 
authorized under the existing water right if an amendment to an existing 
water right is being sought; and 
(9) any other related information the executive director or 
commission may require to review the application to make recommen­
dation or determine, as applicable, whether it meets all applicable re­
quirements of the TWC or other applicable law. 
(c) Subsection (b) of this section shall not apply to: 
(1) a proposed transfer which in combination with any ex­
isting transfers totals less than 3,000 acre-feet of water per annum from 
the same water  right;  
(2) a request for an emergency transfer of water under 
§297.17 of this title (relating to Emergency Authorization [Authoriza­
tions] (Texas Water Code, §11.139)); 
(3) a proposed transfer from a basin to its adjoining coastal 
basin; [or] 
(4) a proposed transfer from a basin to a county or munic­
ipality or the municipality’s retail service area that is partially within 
the basin for use in that part of the county or municipality and the mu­
nicipality’s retail service area not within the basin. For purposes of this 
paragraph, a county, municipality, or municipality’s service area refers 
to a geographic area; or[.] 
(5) a proposed transfer of water that is: 
(A) imported from a source located wholly outside the 
boundaries of this state, except water that is imported from a source 
located in the United Mexican States; 
(B) for use in this state; and 
(C) transported by using the bed and banks of any flow­
ing natural stream in this state. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-6087 
DIVISION 11. REQUIREMENTS FOR 
APPLICATIONS FOR AUTHORIZATIONS TO 
USE BED AND BANKS 
30 TAC §295.114 
STATUTORY AUTHORITY 
The new section is proposed under Texas Water Code (TWC), 
§5.102, concerning General Powers, §5.103, concerning Rules, 
and §5.105, concerning General Policy, which authorize the 
commission to adopt rules as necessary to carry out its power 
and duties under the TWC. The new section is also proposed 
under TWC, §11.042(a-1), which authorizes, with prior autho­
rization from the TCEQ, the use of the bed and banks of a 
stream in Texas to convey water imported from a source located 
wholly outside of the state. 
The proposed new section implements TWC, §11.042(a-1). 
§295.114. Application to Convey Imported Water in Bed and Banks. 
(a) The purpose of this section is to provide the application 
content requirements for a bed and banks authorization under Texas 
Water Code, §11.042(a-1). 
(b) A person wishing to place water imported into the state 
from a source located wholly outside the state into a stream or water­
course, convey the imported water in the watercourse or stream, and 
subsequently divert such water shall file an application with the com­
mission containing the following information: 
(1) the name, mailing address, and telephone number of the 
applicant; 
(2) the name of the stream and the locations of the points 
of discharge and diversion as identified on a United States Geological 
Survey 7.5 minute topographical map(s); 
(3) the source, amount, and rates of discharge and diver
sion; 
(4) a description of the water quality of the water dis­
charged and, if applicable, the permit number and name of any related 
discharge permit; 
(5) a copy of the legal authorization for the imported water 
­
from the source state; 
(6) the estimated amount of water that will be lost to trans­
portation, evaporation, seepage, channel, or other associated carriage 
losses from the point of discharge to the point of diversion; 
(7) an assessment of the adequacy of the quantity and qual­
ity of flows remaining after the proposed diversion to meet instream 
uses and bay and estuary freshwater inflow needs; 
(8) an accounting plan demonstrating that no state water 
will be diverted under this rule; and 
(9) any other information the executive director may need 
to complete an analysis of the application. 
(c) Nothing in this section shall be construed to affect an exist­
ing project for which all required water rights and reuse authorizations 
have been granted by the commission prior to September 1, 1997. 
(d) The method and calculation of carriage losses under this 
section is subject to the review and approval of the executive director. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 5, 
2009. 
TRD-200905034 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-6087 
SUBCHAPTER C. NOTICE REQUIREMENTS 
FOR WATER RIGHT APPLICATIONS 
30 TAC §295.155, §295.161 
STATUTORY AUTHORITY 
The amendments are proposed under Texas Water Code 
(TWC), §5.102, concerning General Powers, §5.103, con­
cerning Rules, and §5.105, concerning General Policy, which 
authorize the commission to adopt rules as necessary to carry 
out its power and duties under the TWC. The amendments are 
also proposed under TWC, §11.042(a-1), which authorizes, with 
prior authorization from the TCEQ, the use of the bed and banks 
of a stream in Texas to convey water imported from a source 
located wholly outside of the state, and TWC, §11.085(v), which 
exempts from the interbasin transfer requirements of TWC, 
§11.085 transfers of water from out of state into this state using 
the bed and banks of any flowing natural stream located in this 
state. 
The proposed amendments implement TWC, §11.042(a-1) and 
§11.085(v)(5). 
§295.155. Notice for Interbasin Transfers. 
(a) The notice requirements of this subchapter for an applica­
tion for a new or amended water right, as applicable, shall apply to an 
application for an interbasin transfer except as otherwise provided by 
this section. In addition, notice shall be given to users of record in the 
receiving basin who are located below the point of introduction except 
for interbasin transfers described under subsection (d)(2) - (5) [(d)(2), 
(3), and (4)] of this section. For purposes of this section, a river basin 
is defined and designated by the Texas Water Development Board by 
rule pursuant to Texas Water Code, §16.051. An increase in the amount 
of water being transferred to the receiving basin under an existing wa­
ter right constitutes a new interbasin basin transfer for purposes of this 
section. 
(b) In addition to the notice requirements provided by subsec­
tion (a) of this section, notice of an application for an interbasin transfer 
shall also include the following unless exempted by subsection (d) of 
this section: 
(1) notice of the application shall be mailed to: 
(A) all holders of water rights located in whole or in 
part in the basin of origin if not already provided under subsection (a) 
of this section; 
(B) each county judge of a county located in whole or 
in part in the basin of origin; 
(C) each mayor of a city with a population of 1,000 or 
more based upon the most recent estimate of the U.S. Census Bureau 
located in whole or in part in the basin or origin; and 
(D) all groundwater conservation districts located in 
whole or in part in the basin of origin; 
(E) each state legislator in both basins; and 
(F) the presiding officer of each affected regional water 
planning group in both basins. 
(2) the applicant shall cause notice of the application to be 
published once a week for two consecutive weeks in one or more news­
papers having general circulation in each county located in whole or in 
part in the basin of origin and the receiving basin. The published notice 
may not be smaller than 96.8 square centimeters or 15 square inches 
with the shortest dimension at least 7.6 centimeters or three inches. 
The notice of application and public meetings shall be combined in the 
mailed and published notices; and 
(3) the notice of the application must state how a person 
may obtain from the applicant, without cost, information relating to the 
contract price of the water to be transferred; a statement of each general 
category of proposed use of the water to be transferred, and a detailed 
description of the proposed uses and users under each category; the 
cost of diverting, conveying, distributing, and supplying the water to, 
and treating the water for, the proposed users; and the projected effect 
on user rates and fees for each class of ratepayers. 
(c) The applicant shall pay the cost of notice required to be 
provided under this section. 
(d) Subsection (b) of this section shall not apply to: 
(1) a proposed transfer which in combination with any ex­
isting transfers totals less than 3,000 acre-feet of water per annum from 
the same water right; 
(2) a request for an emergency transfer of water under 
§297.17 of this title (relating to Emergency Authorization [Authoriza­
tions] (Texas Water Code, §11.139)); 
(3) a proposed transfer from a basin to its adjoining coastal 
basin; or 
(4) a proposed transfer from a basin of origin to a county 
or municipality or the municipality’s retail service area that is partially 
within the basin of origin for use in that part of the county or munici­
pality and the municipality’s retail service area not within the basin of 
origin. The further transfer and use of this water outside of such county 
or municipal retail service area as existing at the time of the transfer or 
as may exist in the future other than back to the basin of origin shall 
not be exempt under this paragraph. For purposes of this paragraph, 
a county, municipality, or municipality’s retail service area refers to a 
geographic area. 
(5) a proposed transfer of water that is: 
(A) imported from a source located wholly outside the 
boundaries of this state, except water that is imported from a source 
located in the United Mexican States; 
(B) for use in this state; and 
(C) transported by using the bed and banks of any flow­
ing natural stream in this state. 
§295.161. Notice of Application to Convey Water in Bed and Banks. 
(a) Except for an application to convey imported water, new 
or future increases of groundwater-based effluent or other groundwater 
as provided in subsection (b) of this section, notice of an application to 
convey groundwater-based effluent or other water in the bed and banks 
of a stream or watercourse pursuant to Texas Water Code, §11.042(b) 
and (c) shall be provided by first class mail, postage prepaid, by the 
commission to every water right holder of record downstream of the 
discharge point at least thirty (30) days prior to commission consider­
ation of the application. 
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(b) If the commission has received a written statement of a 
proposed conveyance of imported water pursuant to Texas Water Code, 
§11.042(a-1), or new or future increases in groundwater-based effluent 
or other groundwaters in the bed and banks of a stream or watercourse 
pursuant to Texas Water Code, §11.042(b), it shall send notice to each 
diverter of record on the watercourse between the proposed point of 
discharge and the proposed point of diversion. The notice shall set forth 
the approximate time that deliveries of such water will occur, the legal 
consequences that could result from the unlawful diversion and taking 
of such water in transit, and other details the commission considers 
appropriate. 
(c) Notice of an application for a bed and banks permit under 
this section shall also be provided to the Texas Parks and Wildlife De­
partment and the Public Interest Counsel. 
(d) No published notice shall be required for an application 
under this section. 
(e) The applicant shall be responsible for the costs of provid­
ing notice under this section. (For notice requirements relating to the 
conveyance of stored water under Texas Water Code, §11.042(a), see 
§295.160 of this title (relating to Notice of Applications to Convey 
Stored Water).) 
(f)  Nothing in this section  is  intended to deny any additional 
notice to an affected person that may be required under the Texas Ad­
ministrative Procedure [Procedures] Act.  
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 239-6087 
CHAPTER 297. WATER RIGHTS, 
SUBSTANTIVE 
SUBCHAPTER B. CLASSES OF WATER 
RIGHTS 
30 TAC §297.16, §297.18 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes to amend §297.16 and 
§297.18. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
In 2009, the 81st Legislature passed House Bill (HB) 4231, re­
lating to the conveyance or transfer in Texas of water imported 
into this state from a source located outside Texas. HB 4231 
amends Texas Water Code (TWC), §11.042  and §11.085.  TWC,  
§11.042 is amended to add §11.042(a-1), which authorizes the 
use of the bed and banks of a stream in Texas to convey wa­
ter imported from a source located wholly outside of the state. 
TWC, §11.085 is amended to add §11.085(v)(5), which provides 
an exemption from the requirements of TWC, §11.085(b) - (u) for 
water imported from a source located wholly outside of the state. 
The commission’s substantive rules related to water rights are in 
Chapter 297. 
In a corresponding rulemaking published in this issue of the 
Texas Register, the commission proposes to also amend 30 
TAC Chapter 295, Water Rights, Procedural. 
SECTION BY SECTION DISCUSSION 
The commission proposes to amend §297.16, Conveyance of 
Water Down Bed and Banks, to require authorization to use the 
bed and banks to convey imported water and define the terms for 
such an authorization. Proposed §297.16(c) requires authoriza­
tion to use the bed and banks to convey imported water and de­
fines the terms for such an authorization. Proposed §297.16(c) 
reflects the requirements of TWC, §11.042(a-1) created by HB 
4231. Existing subsections (c) and (d) are relettered to accom­
modate the addition of new requirements in proposed §297.16. 
The commission proposes to amend §297.18 to add an exemp­
tion for imported water from interbasin transfer provisions de­
fined in that section. 
The commission proposes to amend §297.18(c)(5) to replace 
the reference of "§295.17" with §297.17," which is the correct 
section. 
The commission proposes to amend §297.18(d)(2) to correct the 
title of the reference to Chapter 288. 
The commission proposes to amend §297.18(k)(2) to correct the 
reference to §297.17. 
Proposed §297.18(k)(4) will exempt imported water from the 
application requirements defined in §297.18(b) - (j) for inter-
basin transfers. Proposed §297.18(k)(4) also reflects TWC, 
§11.085(v)(5) created by HB 4231. Existing §297.18(k)(4) is 
proposed to be renumbered  as §297.18(k)(5). 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
determined that, for the first five-year period the proposed rules 
are in effect, no significant fiscal implications are anticipated for 
the agency or other units of state or local governments as a result 
of administration or enforcement of the proposed rules. 
The proposed rules implement the provisions of HB 4231, which 
provides for the ability to use the bed and banks of a stream in 
Texas to import water from outside the state’s boundaries except 
for water from Mexico. The proposed rules amend Chapters 295 
and 297 of the Texas Administrative Code. This fiscal note de­
tails the fiscal implication of proposed amendments to Chapter 
297, and the fiscal impact of amendments to Chapter 295 are 
detailed in a separate fiscal note. 
The proposed amendments to Chapter 297 allow for the use of 
the bed and banks of a stream in Texas to convey water imported 
from other states. The proposed rules require authorization and 
define the terms of authorization to use the bed and banks of 
the state for conveyance of imported water and exempt imported 
water from some of the application requirements for interbasin 
transfer provisions. 
The number of applications for a bed and banks authorization to 
convey imported water is expected to be small due to the cost of 
importing water. Local governments that might import water from 
outside the state’s boundaries include river authorities, munici­
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palities, and various types of water districts. The proposed rules 
for Chapter 297 are not expected to have a fiscal impact on local 
governments since any costs associated with notice and appli­
cations for a bed and banks authorization to convey imported 
water will be imposed by the proposed rules for Chapter 295. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an­
ticipated from the changes seen in the proposed rules will be the 
ability to import water into the state to ensure adequate water 
supply and efficient delivery of water for the use of the citizens 
of the state. 
The number of applications to import water using the beds and 
banks of Texas’ streams is expected to be small, and the pro­
posed rules for Chapter 297 are not expected to have a  fiscal 
impact on regulated parties that might buy water from outside 
the state. No large businesses are known to have an interest in 
importing water from other states. Any costs associated with no­
tice and applications for a bed and banks authorization to convey 
imported water will be imposed by the proposed rules for Chap­
ter 295. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses as a result of the proposed rules. The proposed 
rules are intended to enhance the ability to import water into the 
state using the beds and banks of its streams. At this time, no 
small businesses are known to have an interest in importing wa­
ter from other states. Small businesses that provide water typ­
ically purchase their water supply from another water provider, 
and small businesses are not expected to apply for authorization 
under Chapter 297 or 295. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission reviewed this proposed rulemaking and deter­
mined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to comply with 
state law and do not adversely affect a small or micro-business 
in a material way for the first five years that the proposed rules 
are in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission reviewed this proposed rulemaking and deter­
mined that a local employment impact statement is not required 
because the proposed rules do not adversely affect a local econ­
omy in a material way for the first five years that the proposed 
rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission evaluated the proposed amendments and 
performed an analysis of whether the proposed amendments 
require a regulatory impact analysis under Texas Government 
Code, §2001.0225. The proposed amendments are not a 
"major environmental rule" under Texas Government Code, 
§2001.0225. The purpose of the rulemaking is to implement HB 
4231 to authorize with prior authorization from the TCEQ, the 
use of the bed and banks of a stream in Texas to convey water 
imported from a source located wholly outside of the state, and 
to exempt that transfer from the requirements for interbasin 
transfers in TWC, §11.085. This will make transfer of water to 
Texas from out of state a simpler procedure and will help provide 
additional water resources for the state. The specific intent of 
allowing the use of the bed and banks of a river to convey water 
from out of state and exempting these transfers from interbasin 
transfer requirements is not to protect the environment or re­
duce risks to human health from environmental exposure, and 
the rulemaking does not adversely affect in a material way the 
economy, a sector of the economy, productivity, competition, 
jobs, or the public health and safety of the state or a sector of 
the state’s sources. Also, these rules do not exceed a standard 
set by federal law not required by state law, exceed an express 
requirement of state law, exceed a requirement of a federal 
delegation agreement or contract between the state and an 
agency or representative of the federal government to imple­
ment a state and federal program, and are not being proposed 
solely under the general powers of the agency instead of under 
a specific state law. Therefore, no regulatory impact analysis is 
required under Texas Government Code, §2001.0225 for this 
rulemaking. 
The commission invites public comment regarding this draft reg­
ulatory impact analysis determination. Written comments on the 
draft regulatory impact analysis determination may be submitted 
to the contact person at the address listed under the SUBMIT­
TAL OF COMMENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the proposed amendments and per­
formed an analysis of whether the proposed amendments consti­
tute a taking under Texas Government Code, Chapter 2007. The 
specific purpose of the proposed amendments is to implement 
HB 4231, which authorizes, with prior authorization from the 
TCEQ, the use of the bed and banks of a stream in Texas to con­
vey water imported from a source located wholly outside of the 
state and to exempt those transfers from the requirements for in­
terbasin transfers in TWC, §11.085. The proposed amendments 
would substantially advance this stated purpose by adding this 
authorization to the TCEQ’s rules. Promulgation and enforce­
ment of the proposed amendments would be neither a statutory 
nor a constitutional taking of private real property. Specifically, 
the subject proposed regulations do not affect a landowner’s 
rights in private real property because this rulemaking does not 
burden (constitutionally) nor restrict or limit the owner’s right to 
property and reduce its value by 25 percent or more beyond that 
which would otherwise exist in the absence of the regulations. 
The use  of  the bed and banks of state watercourses to transport 
water is already authorized by state law for in-state water. There 
are no other reasonable or practicable alternatives to this rule-
making because it is required by statute. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordi­
nation Act Implementation Rule, 31 TAC §505.11(b)(4), relating 
to Actions and Rules Subject to the Coastal Management Pro­
gram, and will, therefore, require that the goals and policies of 
the Texas Coastal Management Program (CMP) be considered 
during the rulemaking process. 
The commission reviewed this rulemaking for consistency with 
the CMP goals and policies in accordance with the regulations of 
the Coastal Coordination Council and determined that the rule-
making is consistent with CMP goals and policies because the 
rulemaking is unlikely to be of environmental significance to the  
coastal natural resource areas. 
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Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
SUBMITTAL OF COMMENTS section of this preamble. 
ANNOUNCEMENT OF HEARING 
The commission will hold a public hearing on this proposal in 
Austin on January 5, 2010 at 10:00 a.m. in Building E, Room 
201S, at the commission’s central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ­
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro­
posal 30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Office of Legal Services at (512) 239-0779. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Patricia Durón, MC 
205, Office of Legal Services, Texas Commission on Environ­
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer­
ence Rule Project Number 2009-040-295-PR. The comment 
period closes January 11, 2010. Copies of the proposed rule-
making can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Ron Ellis, Water Supply 
Division, (512) 239-1282. 
STATUTORY AUTHORITY 
The amendments are proposed under TWC, §5.102, concern­
ing General Powers, §5.103, concerning Rules, and §5.105, 
concerning General Policy, which authorize the commission to 
adopt rules as necessary to carry out its power and duties under 
the TWC. The amendments are also proposed under TWC, 
§11.042(a-1), which authorizes, with prior authorization from 
the TCEQ, the use of the bed and banks of a stream in Texas 
to convey water imported from a source located wholly outside 
of the state, and TWC, §11.085(v)(5), which exempts a transfer 
of water from a source located wholly outside the boundaries of 
the state for use in this state, transported by using the bed and 
banks of any flowing natural stream located in this state. 
The proposed amendments implement TWC, §11.042(a-1) and 
§11.085(v)(5). 
§297.16. Conveyance of Water Down Bed and Banks. 
(a) A person who wishes to discharge treated wastewater de­
rived from privately owned groundwater into a stream or other state 
watercourse and then subsequently divert and reuse such water must 
obtain prior authorization from the commission for the discharge, con­
veyance and diversion of this water. The authorization may allow for 
the diversion by the discharger of existing discharges, less carriage 
losses, and shall be subject to special conditions if necessary to protect 
an existing water right that was granted based on the use or availability 
of these discharges. Special conditions may also be included in the per­
mit to help maintain instream uses and freshwater inflows to bays and 
estuaries. A person wishing to divert and reuse future increases of dis­
charged wastewater derived from privately owned groundwater must 
obtain authorization to divert and reuse such increases in discharges 
before the increase occurs. 
(b) Except as provided by Subchapter I of this chapter (relating 
to Conveying Stored Water) for the conveyance of stored or conserved 
water, a person who wishes to convey and subsequently divert water 
in a watercourse or stream must obtain the prior approval of the com­
mission through a bed and banks authorization. The authorization shall 
allow to be diverted only the amount of water put into a watercourse or 
stream, less carriage losses and subject to any special conditions that 
may address the impact of the discharge, conveyance, and diversion on 
existing water rights, instream uses, and freshwater inflows to bays and  
estuaries. 
(c) With prior authorization, a person, association of persons, 
corporation, water control and improvement district, or irrigation dis­
trict supplying water imported from a source located wholly outside 
the boundaries of this state, except water imported from a source lo­
cated in the United Mexican States, may use the bed and banks of any 
flowing natural stream in the state to convey water for use in this state. 
The authorization must: 
(1) allow for the diversion of only the amount of water put 
into a watercourse or stream, less carriage losses; and 
(2) include special conditions adequate to prevent a signif­
icant impact to the quality of water in this state. 
(d) [(c)] Water discharged into a watercourse or stream under 
this section shall not cause a degradation of water quality as provided 
by §307.5 of this title (relating to Antidegradation). Authorizations 
under this section and water quality authorizations may be approved in 
a consolidated permit proceeding. Nothing in this chapter affects the 
obligation to obtain and comply with a permit under Chapter 26 of the 
Texas Water Code or other applicable law. 
(e) [(d)] Nothing in this section shall be construed to affect an 
existing project for which water rights and reuse authorizations have 
been granted by the commission before September 1, 1997. 
§297.18. Interbasin Transfers, Texas Water Code, §11.085. 
(a) No person may take or divert any state water from a river 
basin and transfer such water to any other river basin without first ap­
plying for and receiving a water right or an amendment to a water right 
authorizing the transfer. 
(b) An increase in the authorized amount of water being trans­
ferred to the receiving basin under an existing water right constitutes a 
new interbasin transfer for purposes of this section. 
(c) In addition to the other requirements of this chapter relating 
to the review of and action on an application for a new or amended 
water right, the commission shall weigh the effects of the proposed 
transfer by considering: 
(1) the need for the water in the basin of origin and in the 
proposed receiving basin based on the period for which the water sup­
ply is requested, but not to exceed fifty years; 
(2) factors identified in the applicable approved regional 
water plans which address the following: 
(A) the availability of feasible and practicable alterna­
tive supplies in the receiving basin to the water proposed for transfer; 
(B) the amount and purposes of use in the receiving 
basin for which the water is needed; 
(C) proposed methods and efforts by the receiving basin 
to avoid waste and implement water conservation and drought contin­
gency measures; 
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(D) proposed methods and efforts by the receiving 
basin to put the water proposed for transfer to beneficial use; 
(E) the projected economic impact that is reasonably 
expected to occur in each basin as a result of the transfer; and 
(F) the projected impacts of the proposed transfer that 
are reasonably expected to occur on existing water rights, instream 
uses, water quality, aquatic and riparian habitat, and bays and estuaries 
in each basin. If the water sought to be transferred is currently autho­
rized to be used under an existing water right in the basin of origin, 
such impacts shall only be considered in relation to that portion of the 
water right proposed for transfer and shall be based on the historical 
uses of the water right for which amendment is sought. 
(3) proposed mitigation or compensation, if any, to the 
basin of origin by the applicant; 
(4) the continued need to use the water for the purposes 
authorized under the existing water right if an amendment to an existing 
water right is sought; 
(5) comments received from county judges required to be 
provided notice of the application as provided by §297.17 [§295.17] of  
this title (relating to Emergency Authorization[,] (Texas Water Code, 
§11.139)); and  
(6) information required to be submitted by the applicant. 
(d) The commission may grant, in whole or in part, an appli­
cation for an interbasin transfer only to the extent that: 
(1) the detriments to the basin of origin during the proposed 
transfer period are less than the benefits to the receiving basin during 
the proposed transfer period as defined by the factors provided in sub­
section (c) of this section; and 
(2) the applicant for the interbasin transfer has prepared 
drought contingency and water conservation plans meeting the require­
ments of Chapter 288 of this title (relating to Water Conservation Plans, 
Drought Contingency Plans, [and] Guidelines and Requirements) and 
has implemented a water conservation plan that will result in the high­
est practicable levels of water conservation and efficiency achievable 
within the jurisdiction of the applicant. 
(e) The commission may grant new or amended water rights 
under this section with or without specific terms or periods of use and 
with specific conditions under which a transfer of water may occur. 
(f) If an interbasin transfer of water is based on a contractual 
sale of water, the new or amended water right authorizing the transfer 
shall contain a condition for a term or period not greater than the con­
tract term, including any extension or renewal of the term. 
(g) The parties to a contract for an interbasin transfer of water 
may include provisions for compensation and mitigation. If the party 
from the basin of origin is a governmental entity, each county judge lo­
cated in whole or in part in the basin of origin may provide comment on 
the appropriate compensation and mitigation for the interbasin transfer. 
(h) A new water right or amendment to an existing water right 
for a proposed interbasin transfer of water is junior in priority to water 
rights in the basin of origin granted before the time an administratively 
complete application for the transfer is filed with  the chief  clerk in ac­
cordance with §281.17 of this title (relating to Notice of Receipt of 
Application and Declaration of Administrative Completeness). If an 
amendment is made to the water right to effectuate an interbasin trans­
fer of water  for  a  term, the affected portion of the water right shall be 
junior to all existing water rights in the basin of origin only for the term 
of the amendment. 
(i) A new water right or amendment to an existing water right 
for a transfer of water from a river basin in which two or more river 
authorities or water districts have written agreements or permits that 
provide for the coordinated operation of their respective reservoirs to 
maximize the amount of water for beneficial use within their respective 
water service areas shall be junior in priority to water rights granted in 
that basin before the time an administratively complete application for 
the interbasin transfer is filed with the chief clerk in accordance with 
§281.17 of this title. If an amendment is made to the water right to 
effectuate an interbasin transfer of water for a term, the affected portion 
of the water right shall be junior to all existing water rights in the basin 
of origin only for the term of the amendment. 
(j) An appropriator of water for municipal purposes in the 
basin of origin may, at the appropriator’s option, be a party in any hear­
ings under this section. Nothing in this provision shall be construed as 
adversely affecting the ability of any other potentially affected person 
to obtain party status. 
(k) The provisions that are contained in subsections (b) - (j) 
of this section that are in addition to those generally required for an 
application for a new or amended water right do not apply to: 
(1) a proposed transfer which in combination with any ex­
isting transfers totals less than 3,000 acre-feet of water per annum from 
the same water right; 
(2) a request for an emergency transfer of water as provided 
by §297.17 of this title [(relating to Emergency Authorizations; Texas 
Water Code, §11.139)]; 
(3) a proposed transfer from a basin to its adjoining coastal 
basin; [or] 
(4) a proposed transfer of water that is: 
(A) imported from a source located wholly outside the 
boundaries of this state; except water that is imported from a source 
located in the United Mexican States; 
(B) for use in this state; and 
(C) transported by using the bed and banks of any flow­
ing natural stream in this state; or 
(5) [(4)] a proposed interbasin transfer from the basin of 
origin to a county or municipality or the municipality’s retail service 
area that is partially within the basin of origin for use in the part of the 
county or municipality and the municipality’s retail service area not 
within the basin of origin. The further transfer and use of this water 
outside of such county or municipal retail service area as existing at 
the time of the transfer or as may exist in the future other than back 
to the basin of origin shall not be exempt under this paragraph. For 
purposes of this paragraph, a county, municipality, or municipality’s 
retail service area refers to a geographic area. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 7. PREPAID HIGHER EDUCATION 
TUITION PROGRAM 
SUBCHAPTER I. REFUNDS, TERMINATION 
34 TAC §7.81 
The Comptroller of Public Accounts proposes an amendment to 
§7.81, concerning refunds. This section establishes the criteria 
that determine how refunds will be calculated when a contract of 
the Prepaid Higher Education Tuition Program (Program) is can­
celled or terminated. This Program is also known as the Texas 
Tomorrow Fund I and the Texas Guaranteed Tuition Plan and 
was the Board’s first prepaid tuition plan established in 1995. It is 
governed by the Texas Prepaid Higher Education Tuition Board 
(Board). 
Texas Education Code, §54.632(c) gives the Board the author­
ity to determine how refunds will be calculated when a Program 
contract is cancelled. The Board proposed a rule amendment 
on May 12, 2009, that changed the existing rule to limit refunds 
to the amount of money paid for those hours under the contract, 
less fees, and less any funds paid under the contract. The Board 
believed that it was in the best interest of the fund to revise the 
refund policy in order to extend the financial viability of the Pro­
gram. 
Since then, the Board received numerous items of correspon­
dence from affected Purchasers expressing concern for the re­
vision to the refund policy. Members of the legislature also ex­
pressed concern regarding the rule change. Because of the con­
cerns raised by the public and members of the legislature, the 
Board does not intend to implement the rule change. Instead, 
the Board will reinstate the previous rule to allow the legislature 
to consider further action. 
John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. The Program’s actuary had estimated the May 12, 
2009 rule change would result in a reduction in the amount of 
refunds paid out from 2010 through the end of the program in 
approximately 2031. The present value of such a reduction, es­
timated over the next 21 years, would have been in the range of 
$60 million to $80 million. Even if the previous rule is reinstated, 
the balance of the fund appears to be sufficient to meet all obli­
gations of the Program through 2014. Therefore, reinstatement 
of the rule will have no significant fiscal impact to the state until 
after 2014. 
Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the amendment would benefit the  
public by returning to the former criteria to determine refunds and 
by providing the legislature the opportunity to consider the refund 
policy. There would be no anticipated significant economic cost 
to the public. The proposed amendment  would  have no signifi ­
cant fiscal impact on small businesses. 
Comments on the proposal may be submitted to Linda Fer­
nandez, CEO and Manager, Educational Opportunities and 
Investment Division, Post Office Box 13407, Austin, Texas 
78711-3407, or transmitted electronically to linda.fernan­
dez@cpa.state.tx.us. 
This rule amendment is proposed under Texas Education Code, 
§54.618(b)(2) which authorizes the Board to adopt rules to im­
plement the Program. 
The proposed amendment implements Texas Education Code, 
§54.632. 
§7.81. Refunds. 
(a) Refunds shall be made in accordance with provisions of 
these rules and the prepaid tuition contract, in a manner that will not 
adversely affect the tax status of the program under applicable provi­
sions of the Internal Revenue Code, as amended from time to time. 
Refunds shall be governed by these rules as amended and as in effect 
on the date the request for refund is submitted to the board. The amount 
of any refund shall be the sum of all payments made under the contract 
for tuition and required fees, less fees due and payable to the program 
under the board’s fee schedule and less any amounts paid by the pro­
gram pursuant to the prepaid tuition contract prior to the refund. [If a 
contract is cancelled due to the death of the purchaser or beneficiary 
or due to the graduation of the beneficiary from an eligible educational 
institution, no cancellation fee will be assessed against the contract.] 
(b) Refunds shall be made to the purchaser of the prepaid tu­
ition contract unless otherwise designated by the purchaser in writing 
to the board in the event of the purchaser’s death. 
(c) Should a beneficiary terminate his/her student status on or 
after the date on which the institution denies refunds to students with­
drawing for a particular semester, no refund shall be paid under the 
prepaid tuition contract for amounts relating to such semester. 
(d) Examples of circumstances under these rules in which re­
funds may be made include, but are not limited to, the following. 
(1) Under any plan if the beneficiary receives a full schol­
arship for tuition and required fees, the amount of tuition and required 
fees that would have been paid under the plan selected may be refunded. 
Under a junior college plan, junior/senior college plan, or a senior col­
lege plan, the amount of such refund shall not exceed the tuition schol­
arship amount. Refund payments may be issued each academic term 
as long as the scholarship is effective. The purchaser of the prepaid 
tuition contract shall be entitled to such refund. Proof of scholarship 
must be submitted in a form acceptable to the board. 
(2) Under the junior college plan, junior/senior college plan 
or senior college plan, if a beneficiary receives a partial scholarship for 
tuition and required fees, the tuition scholarship amount may be re­
funded. Under the private college plan, if a beneficiary receives a par­
tial scholarship, a refund may be made in an amount equal to the excess 
of the estimated average private tuition and required fee amounts, over 
the actual tuition and required fee amounts less the scholarship amount. 
Refund payments up to the amount determined in accordance with this 
paragraph may be issued each academic term as long as the scholarship 
is effective. The purchaser of the prepaid tuition contract shall be enti­
tled to such refund. Proof of scholarship must be submitted in a form 
acceptable to the board. 
(3) If the beneficiary dies or becomes disabled while at­
tending an institution of higher education or a private or independent 
institution of higher education, the amount of benefits remaining avail­
able under the prepaid tuition contract, less any applicable fees, may 
be refunded. A lump sum refund may be made within 60 days of the 
date the program is notified of the death or disability to the purchaser 
of the prepaid tuition contract, provided proof of death or disability is 
submitted in a form acceptable to the board. 
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(4) If the beneficiary dies or becomes disabled after hav­
ing graduated from high school but prior to attending an institution of 
higher education or a private or independent institution of higher educa­
tion, a refund may be issued or the benefits under such contract may be 
transferred to another qualified beneficiary. If a change of beneficiary 
is not requested, a lump sum refund may be made within 60 days of the 
date the program is notified of the death or disability to the purchaser 
of the prepaid tuition contract, provided proof of death or disability is 
submitted in a form acceptable to the board. Under the junior college 
plan, junior/senior college plan, or senior college plan, the refund will 
equal the average amount of tuition and required fees in effect at the 
time the refund is requested. Under the private college plan, the refund 
will equal the estimated average of private tuition and required fees as 
determined annually by the board. 
(5) If the beneficiary dies or becomes disabled before the 
contract is paid in full, a refund may be issued or the benefits under such 
contract may be transferred to another qualified beneficiary. If a change 
of beneficiary is not requested, a lump sum refund may be made within 
60 days of the date the program is notified of the death or disability to 
the purchaser of the prepaid tuition contract, provided proof of death 
or disability is submitted in a form acceptable to the board. For junior 
college plans, junior/senior college plans, or senior college plans, the 
refund amount will be equal to a pro rata amount of the average amount 
of tuition and required fees in effect at the time the refund is requested, 
such pro rata amount determined by the number of payments made 
under the contract by the purchaser to the number of payments required 
to pay the contract in full. For private college plans, the refund amount 
will be equal to a pro rata amount of the estimated amount of private 
tuition and required fees set forth in the prepaid tuition contract, such 
pro rata amount determined by the number of payments made under the 
contract by the purchaser to the number of payments required to pay 
the contract in full. 
(6) If a prepaid tuition contract is terminated under §7.82(c) 
of this title (relating to Termination of Prepaid Tuition Contract), such 
contract may be refunded in an amount equal to the present lump sum 
actuarial value, as of the date of termination, of the average amount 
of tuition or the estimated amount of private tuition and required fees 
of junior college plans, junior/senior college plans or the estimated 
amount of private tuition and required fees for the private college plan, 
less a cancellation fee; and any other applicable fee. In no case shall 
a refund be made in an amount less than the total amount paid by the 
purchaser under the contract less any applicable administrative fees or 
amounts previously distributed. 
(7) If the purchaser who selected the junior college plan, 
junior/senior college plan, or senior college plan dies or becomes dis­
abled and payments cease before the contract is paid in full, and unless 
otherwise directed by the purchaser in writing, a refund may be made. 
The refund amount will be equal to a percentage of the average amount 
of tuition and required fees in effect at the time the refund is requested, 
determined by reference to the percentage of payments made under the 
contract by the purchaser. If the purchaser who selected the private 
college plan dies or becomes disabled and payments cease before the 
contract is paid in full, a refund may be made. The refund amount 
will be equal to a percentage of the estimated amount of private tuition 
and required fees set forth in the prepaid tuition contract, determined 
by reference to the percentage of payments made under the contract 
by the purchaser. A lump sum refund may be made within 60 days 
to the purchaser of the prepaid tuition contract unless otherwise spec­
ified in writing by the purchaser as described in this paragraph. In the 
alternative, contract benefits may be converted to a plan with reduced 
benefits. Proof of death or disability shall be in a form acceptable to 
the board. Notwithstanding any other provision of this paragraph, the 
purchaser, in a writing to the board, and providing such other informa­
tion as the board may request, may designate a person who shall have a 
right of survivorship with respect to purchaser’s rights and obligations 
pursuant to a prepaid tuition contract; provided that such designation 
shall in no way affect the purchaser’s ability to modify or terminate the 
contract and receive a refund without the consent or authorization of 
the designee. 
(8) Refunds may be made for other reasons as approved 
by the board. By way of example, such refunds may be made in an 
amount equal to the lowest amount of tuition and required fees of all 
institutions under the plan selected, less a cancellation fee. Refund 
payments may be made in semiannual installments to the purchaser of 
the prepaid tuition contract. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 
CHAPTER 11. QUALITY ASSURANCE FEE 
40 TAC §§11.1 - 11.9 
The Health and Human Services Commission (HHSC) pro­
poses, on behalf of the Department of Aging and Disability 
Services (DADS), new §11.1, concerning purpose of chap­
ter; §11.2, concerning definitions; §11.3, concerning quality 
assurance fee determination methodology; §11.4, concerning 
required reports; §11.5, concerning payment and collection of 
quality assurance fee; §11.6, concerning enforcement; §11.7, 
concerning penalty; and §11.8, concerning informal review; 
§11.9, concerning appeal of an informal review decision, in new 
Chapter 11, concerning Quality Assurance Fee. 
BACKGROUND AND PURPOSE 
The purpose of the new chapter is to transfer the rules related 
to the quality assurance fee (QAF) from the HHSC rule base in 
Texas Administrative Code (TAC) Title 1, Part 15, to the DADS 
rule base in TAC, Title 40, Part 1. The proposed new rules gov­
ern the assessment and collection of a fee, known as the QAF, 
imposed on an intermediate care facility for persons with mental 
retardation in accordance with Texas Health and Safety Code, 
Chapter 252, Subchapter H. Subchapter H provides that the De­
partment of Human Services, which is now the Department of 
Aging and Disability Services (DADS), may assess and collect 
the QAF at the direction of the Health and Human Services Com­
mission (HHSC). The proposed new rules are being transferred 
to reflect the responsibility DADS has for the QAF. HHSC is si-
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multaneously proposing to repeal its rules governing the QAF at 
1 TAC Chapter 352. 
SECTION-BY-SECTION SUMMARY 
Proposed new §11.1 explains the purpose of the chapter. 
Proposed new §11.2 defines the meanings of words used in the 
chapter. 
Proposed new §11.3 provides the methodology to determine the 
QAF. 
Proposed new §11.4 sets forth requirements facilities must follow 
when filing monthly patient day reports, annual reports of gross 
receipts, and amended reports. 
Proposed new §11.5 provides instructions for the payment of 
QAF. 
Proposed new §11.6 sets forth enforcement procedures regard­
ing the QAF, including audits of facility records and QAF deter­
minations. 
Proposed new §11.7 sets forth penalty procedures for facilities 
failing to file reports, filing false, erroneous, or fraudulent reports, 
or facilities failing to pay a QAF. 
Proposed new §11.8 explains the purpose and process of an 
informal review for a facility that believes DADS has incorrectly 
calculated the amount of a QAF. 
Proposed new §11.9 describes the appeal process regarding an 
informal review decision. 
FISCAL NOTE 
Gordon Taylor, DADS Chief Financial Officer, has determined 
that, for the first five years the proposed new sections are in 
effect, enforcing or administering the new sections does not have 
foreseeable implications relating to costs or revenues of state or 
local governments. 
SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY­
SIS 
DADS has determined that the proposed new sections will not 
have an adverse economic effect on small businesses or micro-
businesses, because this proposal is simply a transfer of existing 
rules from the HHSC rule base to the DADS rule base. 
PUBLIC BENEFIT AND COSTS 
Barry Waller, DADS Assistant Commissioner for Provider Ser­
vices, has determined that, for each year of the first five years 
the new  sections  are in effect, the public benefit is  that because  
DADS administers and collects the QAF, the rules will be more 
logically located in the DADS rule base. 
Mr. Waller anticipates that there will not be an economic cost to 
persons who are required to comply with the new sections. The 
new sections will not affect a local economy. 
TAKINGS IMPACT ASSESSMENT 
DADS has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
PUBLIC COMMENT 
Questions about the content of this proposal may be directed 
to Sean Ivie at (512) 438-5208 in DADS’ Provider Services di­
vision. Written comments on the proposal may be submitted 
to Texas Register Liaison, Legal Services-003, Department of 
Aging and Disability Services W-615, P.O. Box 149030, Austin, 
Texas 78714-9030, or street address 701 West 51st St., Austin,  
TX 78751; faxed to (512) 438-5759; or e-mailed to rulescom-
ments@dads.state.tx.us. To be considered, comments must be 
submitted no later than 30 days after the date of this issue of the 
Texas Register. The last day to submit comments falls on a Sun­
day; therefore, comments must be: (1) postmarked or shipped 
before the last day of the comment period; (2) hand-delivered 
to DADS before 5:00 p.m. on DADS’ last working day of the 
comment period; or (3) faxed or e-mailed by midnight on the 
last day of the comment period. When faxing or e-mailing com­
ments, please indicate "Comments on Proposed Rule 9R003" in 
the subject line. 
STATUTORY AUTHORITY 
The new rules are proposed under Texas Government Code, 
§531.0055, which provides that the HHSC executive com­
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, includ­
ing DADS; Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS; Texas Government Code, §531.021, which 
provides HHSC with the authority to administer federal funds 
and plan and direct the Medicaid program in each agency that 
operates a portion of the Medicaid program; and Texas Health 
and Safety Code, Chapter 252, Subchapter H, which provides 
HHSC and DADS with authority governing the quality assurance 
fee. The new rules affect Texas Government Code, §531.0055 
and §531.021, Texas Human Resources Code, §161.021, and 
Texas Health and Safety Code, Chapter 252, Subchapter H. 
§11.1. Purpose of Chapter. 
(a) This chapter implements the determination, assessment, 
collection, and enforcement of the quality assurance fee authorized 
under Chapter 252, Health and Safety Code, Subchapter H. 
(b) The purpose of the quality assurance fee established under 
this chapter is to improve the quality of care provided to persons with 
mental retardation as follows: 
(1) the quality assurance fee is intended to support and/or 
maintain an increase in reimbursement to facilities that participate in 
the Medicaid program, subject to legislative appropriation for this pur­
pose; and 
(2) the Department of Aging and Disability Services 
(DADS) may also offset allowable expenses to administer the quality 
assurance fee program against revenues generated by the collection of 
the quality assurance fee. 
§11.2. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) DADS--The Department of Aging and Disability Ser­
vices. 
(2) Facility--Any of the following: 
(A) an intermediate care facility for the mentally re­
tarded or the corporate parent of an intermediate care facility for the 
mentally retarded licensed under Chapter 252, Health and Safety Code; 
or 
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(B) a facility operated according to the requirements of 
Chapter 252, Health and Safety Code, and owned and/or operated by 
a community mental health and mental retardation center as described 
in Chapter 534, Subchapter A, Health and Safety Code; or 
(C) a facility owned by DADS. 
(3) Gross receipts--Money paid to a facility as compensa­
tion for services provided to residents, including resident participation, 
but does not include charitable contributions to a facility. Gross re­
ceipts are defined as accrued payments and not as cash received. 
(4) Total patient days--The sum, computed on a monthly 
basis, of the following: 
(A) the total number of residents occupying a facility 
bed immediately before midnight on each day of the month; and 
(B) the total number of beds that are on hold on each 
day of the month and that have been placed on hold for a period not to 
exceed three consecutive calendar days during which a resident is on 
therapeutic leave during the month; and 
(C) the total number of days a resident is discharged 
from a facility are not counted in the calculation of the total patient 
days under this chapter. 
§11.3. Quality Assurance Fee Determination Methodology. 
(a) Quality assurance fee. Effective January 1, 2008, the qual­
ity assurance fee for a facility is five and one-half percent of a facility 
owner’s gross receipts. 
(b) Quality assurance fee review. Every twelve months on 
a schedule determined by DADS, DADS will review each facility 
owner’s quality assurance fee payments from all of the owner’s facil­
ities combined. A facility owner’s liability for the quality assurance 
fee may be adjusted following this review to ensure that the quality 
assurance fee equals five and one half percent of annual gross receipts 
from all facilities. 
§11.4. Required Reports. 
(a) The following reports must be filed by a facility in accor­
dance with DADS instructions: 
(1) the monthly patient day report required under subsec­
tion (c) of this section; and 
(2) the annual report of gross receipts required under sub­
section (d) of this section. 
(b) Amended reports. 
(1) A facility may amend a report required under subsec­
tions (c) or (d) of this section. 
(2) An amended monthly patient day report must be filed 
no later than 20 calendar days after the last day of the month for which 
the report was filed. 
(3) An amended report of gross receipts must be filed no 
later than 10 calendar days after the filing of the report required under 
subsection (d) of this section. 
(c) Monthly patient day report. 
(1) A facility must report, not later than the 10th calendar 
day after the last day of a month, the total number of patient days for 
the facility during the preceding month. 
(2) A facility must file the report required by this subsec­
tion on forms or in the format and according to the instructions pre­
scribed by DADS. 
(d) Reporting of gross receipts. 
(1) A facility must report, no later than October 31 of each 
year, money paid to the facility by private-pay residents and money 
paid to the facility for bed-hold fees for the period of September 1 
through August 31 immediately preceding the report. DADS will use 
the Durable Medical Equipment and Applied Income amounts on file 
with the Claims Management System and the amounts reported by the 
facility for private-pay and bed-hold to determine the total gross re­
ceipts. 
(2) A facility must file the report required by this subsec­
tion on forms or in the format and according to the instructions pre­
scribed by DADS. 
§11.5. Payment and Collection of Quality Assurance Fee. 
(a) A facility must: 
(1) pay the amount of the quality assurance fee in accor­
dance with DADS instructions not later than the 30th day after the last 
day of the month for which the fee is assessed; or 
(2) pay the amount of the quality assurance fee in accor­
dance with DADS instructions and request an informal review of the 
calculation of the quality assurance fee in accordance with §11.8 of this 
chapter (relating to Informal Review). 
(b) DADS may review the calculation of the quality assurance 
fee to ensure its accuracy and instruct the facility to correct its calcula­
tion and payment. 
§11.6. Enforcement. 
(a) DADS monitors a facility’s records or the record of any 
corporate parent or affiliate of a facility for the purpose of determining 
the total patient days and gross receipts of the facility. 
(b) The Health and Human Services Commission (HHSC) and 
DADS may not grant any exceptions from the quality assurance fee or 
the provision of any data necessary for DADS to calculate the fee. 
(c) HHSC or its designee audits quality assurance fee determi­
nations in accordance with this subsection. 
(1) HHSC or its designee periodically audits the records of 
a facility and, if necessary, the corporate parent or affiliate of a facility 
to verify the amount of the quality assurance fee owned by the facility. 
The facility must allow HHSC or its designee to review and photocopy 
any records necessary to conduct the audit. 
(2) If a facility fails to maintain records or fails to allow 
HHSC or its designee to review and photocopy any records necessary to 
conduct an audit, an audit will be conducted with the records available. 
(3) HHSC or its designee provides the facility with a report 
of the final audit findings. 
(4) If the final audit findings show the facility owes addi­
tional amounts for the quality assurance fee, DADS notifies the facility 
of the amount due. If the final audit findings show the facility is owed 
money due to overpayment of the quality assurance fee, DADS refunds 
the amount owed to the facility owner. 
§11.7. Penalty. 
(a) DADS will assess a financial penalty against a facility that: 
(1) fails to timely file the monthly facility report required 
under §11.4 of this chapter (relating to Required Reports); 
(2) files a false, erroneous, or fraudulent monthly facility 
report that DADS concludes resulted in the assessment of a quality 
assurance fee that is less than the facility should have been assessed; or 
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(3) fails to timely pay a quality assurance fee assessed un­
der §11.5 of this chapter (relating to Payment and Collection of Quality 
Assurance Fee). 
(b) A penalty assessed under this section is an amount equal 
to one-fourth the amount of the quality assurance fee for each month 
the quality assurance fee is late, not reported or unpaid. 
(c) DADS will notify a facility in writing of the assessment of 
a penalty under this section and the amount of the penalty. 
(d) DADS may make a referral to an appropriate authority in 
cases where it makes a good faith determination that a facility has: 
(1) committed fraud in the submission of information to 
DADS; 
(2) willfully submitted erroneous information to DADS; or 
(3) violated a requirement of its license or Medicaid certi
fication. 
(e) DADS may suspend payments to a facility that fails to pay 
or report the quality assurance fee. 
­
(f) The assessment of a penalty under this section does not re­
lieve a facility from: 
(1) providing services to residents in accordance with its 
obligations under contract or the law; 
(2) paying additional quality assurance fees that may be as­
sessed to the facility; or 
(3) otherwise complying with licensure and certification 
requirements. 
§11.8. Informal Review. 
(a) A facility that believes DADS incorrectly calculated the 
amount of a quality assurance fee as defined in this chapter may request 
an informal review from DADS in accordance with this section. 
(b) The purpose of an informal review is to provide for the 
informal and efficient resolution of the matters in dispute. An informal 
review is not a formal administrative hearing, but is a prerequisite to 
obtaining a formal administrative hearing and is conducted according 
to the following procedures: 
(1) The facility must request an informal review in writing 
to DADS, delivered by United States mail or special mail delivery to 
DADS no later than 20 calendar days after the date on the written no­
tification of a calculation described in subsection (a) of this section. 
(2) A facility’s written request for an informal review must 
include: 
(A) a concise statement of the specific actions or deter­
minations the facility disputes; 
(B) the facility’s recommended resolution; and 
(C) any supporting documentation the facility deems 
relevant to the dispute. It is the responsibility of facility to submit all 
pertinent information at the time of its request for an informal review. 
(c) On receipt of a request for informal review, DADS assigns 
the review to appropriate staff. 
(1) DADS coordinates a review by appropriate staff of the 
information submitted by the facility. 
(2) DADS may request additional information from the fa­
cility, which the facility must submit in writing to DADS within 14 
calendar days after the request for additional information. Information 
received after 14 days may not be used in DADS written decision un­
less the interested party receives approval from DADS to submit the 
information after 14 days. 
(d) Within 30 days after the date the request for informal re­
view is received by DADS or the date additional requested information 
is received by DADS, DADS sends the facility its written decision by 
certified mail, return receipt requested. 
§11.9. Appeal of an Informal Review Decision. 
A facility that wishes to appeal an informal review decision under §11.8 
of this chapter (relating to Informal Review) may request a hearing 
from the Health and Human Services Commission in accordance with 
Title 1, Part 15, Chapter 357, Subchapter I of the Texas Administrative 
Code (relating to Hearings Under the Administrative Procedure Act). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 5, 
2009. 
TRD-200905087 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 438-3734 
TITLE 43. TRANSPORTATION 
PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 
CHAPTER 206. MANAGEMENT 
The Texas Department of Motor Vehicles (department) proposes 
new Chapter 206, Subchapter A, §206.1 and §206.2, concern­
ing Organization and Responsibilities; Subchapter B, §§206.21 
- 206.23, concerning Public Meetings and Hearings; Subchapter 
C, §206.41, concerning Procedure to Petition to Adopt Rules; 
Subchapter D, §§206.61 - 206.73, concerning Procedures in 
Contested Cases; Subchapter E, §§206.91 - 206.94, concern­
ing Advisory Committees; Subchapter F, §206.111, concerning 
Department Vehicle Fleet Management; and Subchapter G, 
§206.131, concerning Electronic Signatures. 
EXPLANATION OF PROPOSED NEW CHAPTER 
New Chapter 206 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009, which 
created the Department of Motor Vehicles from the motor carrier, 
motor vehicle, vehicle titles and registration, and automobile bur­
glary and theft prevention authority divisions of the Texas De­
partment of Transportation (TxDOT). This chapter establishes 
the management structure and policies for the department. 
New Subchapter A, Organization and Responsibilities, includes 
§206.1 and §206.2. New §206.1 establishes the Texas Motor 
Vehicle Board (board) and its responsibilities, including provid­
ing for the: regulation of the distribution and sale of motor ve­
hicles and for the protection of consumers who purchase mo­
tor vehicles; registration and regulation of salvage vehicle deal­
ers; registration and titling of vehicles operating on the public 
roads; regulation and registration of motor carriers; and bond­
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ing process for motor transportation brokers. The section es­
tablishes the responsibilities of the chair of the board, including 
reporting requirements. New §206.2 establishes the responsibil­
ities of the executive director and the department staff, including 
providing operating policies and procedures, and organizing the 
department into the administrative, motor carrier, motor vehicle, 
vehicle titles and registration, and automobile burglary and theft 
prevention authority divisions. 
New Subchapter B, Public Meetings and Hearings, includes 
§§206.21 - 206.23. New §206.21 requires the board to meet at 
least once each quarter and provides that the chair may create 
subcommittees. New §206.22 provides that agenda items will 
be posted, reasonable efforts to accommodate persons with 
disabilities will be made, and that notice will be filed with the 
Office of the Secretary of State. The section also sets forth how 
the department will receive public input, including offering an 
open comment period. 
New §206.23 provides that the board may hold public hearings 
to consider adoption of rules for department programs and, as 
deemed appropriate, for public input. The section creates guide­
lines for presentations at public hearings and provides for the 
accommodation of persons with disabilities. 
New Subchapter C, Procedure to Petition to Adopt Rules, 
§206.41 provides the procedure to submit a petition to request 
rules. The petition must contain the substance and purpose of 
the proposed rule. The department may deny the petition or 
initiate a rulemaking. 
New Subchapter D, Procedures in Contested Cases, includes 
§§206.61 - 206.73. New §206.61 describes the purpose of the 
subchapter, which is to provide procedures in contested cases; 
new §206.62 provides definitions; new §206.63 describes who 
may file a petition; new §206.64 states the information required 
to be in the petition; and new §206.65 authorizes the executive 
director to examine the petition for sufficiency. New §206.66 al­
lows the department to initiate a contested case with the State 
Office of Administrative Hearings if a petition is presented or 
upon the department’s initiative. The section also provides for 
service of notice, the standard of review, and the burden of proof. 
New §206.67 provides for discovery; new §206.68 establishes 
the admission of evidence; new §206.69 allows an administra­
tive law judge (ALJ) to withdraw or amend a proposal for de­
cision (PFD); new §206.70 provides a process to file excep­
tions or an extension of time to file exceptions to the ALJ’s PFD; 
new §206.71 states the requirements for the exceptions; new 
§206.72 provides the process to file a motion for rehearing; and 
new §206.73 allows the ALJ to extend the time for final order. 
New Subchapter E, Advisory Committees, includes §§206.91 ­
206.94. New §206.91 describes the purpose of the subchapter 
to prescribe procedures for advisory committees; new §206.92 
establishes definitions; and new §206.93 creates procedures for 
the appointment of members, elections of officers, and meeting 
requirements. New §206.93 also provides for removal of a mem­
ber, for reimbursement of expenses, the standard for conflict of 
interest, that the board will consider the recommendations sub­
mitted by the advisory committees, for reporting, and that each 
statutory advisory committee ends on November 1, 2013. New 
§206.94 creates the motor vehicle, motor carrier, and vehicle 
titles and registration advisory committees, and outlines the re­
quirements to become a member of the committees. 
New Subchapter F, Department Vehicle Fleet Management, 
§206.111 provides the procedure for the department to assign a 
vehicle to an individual or the motor pool. 
New Subchapter G, Electronic Signatures, §206.131, prescribes 
the requirements that govern the issuance, use, and revocation 
of digital certificates issued for electronic commerce. The sec­
tion also provides definitions; who can authorize the program; 
and application, issuance, and revocation procedures. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that, for the first five years the new chapter as proposed is in ef­
fect, there will be fiscal implications for state governments as a 
result of enforcing or administering the new chapter. The cost 
for the department’s new four central administration employees 
is provided for in Appropriation Bill, 81st Regular Session, 2009, 
Article IX, Contingency Rider 17.30 at $200,000 per year. The 
employees transferred from TxDOT will not be an additional cost 
to the state. The cost for travel for the department’s Board is es­
timated at $100,000 per year. There is no expected increase to 
the state for public hearings, public meetings, petitions to adopt 
rules, procedures in contested cases, fleet management, or pro­
cessing of electronic signatures as the duties and personnel will 
transfer from TxDOT. 
Mr. Ragland has determined that, for the first five years the new 
chapter as proposed is in effect, there will be no fiscal implica­
tions for local governments as a result of enforcing or adminis­
tering the new chapter. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that, for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated, as a result of enforcing or administering the new chapter, 
will be to provide an efficient and effective organizational struc­
ture for the management of the Department of Motor Vehicles. 
There are no anticipated economic costs for persons required to 
comply with the new chapter. There will be no adverse economic 
effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Jen­
nifer Soldano, Legal Counsel, Texas Department of Motor Ve­
hicles, 4000 Jackson Avenue, Building 1, Austin, Texas 78731. 
The deadline for receipt of comments is 5:00 p.m. on December 
21, 2009. 
SUBCHAPTER A. ORGANIZATION AND 
RESPONSIBILITIES 
43 TAC §206.1, §206.2 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
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§206.1. Texas Motor Vehicle Board. 
(a) Board. 
(1) The Department of Motor Vehicles is governed by the 
Texas Motor Vehicle Board, consisting of nine board members ap­
pointed by the governor with the advice and consent of the senate. 
(2) The governor designates one board member as the chair 
of the board. 
(3) The board shall elect one of its members vice chair of 
the board. 
(b) Board responsibilities. 
(1) The Texas Motor Vehicle Board, with the advice and 
recommendations of the executive director, will: 
(A) develop and implement policies that define the re­
spective responsibilities of the executive director and department staff; 
(B) provide for the regulation of the distribution and 
sale of motor vehicles and for the protection of consumers who pur­
chase motor vehicles; 
(C) provide for the registration and regulation of sal­
vage vehicle dealers; 
(D) provide for the registration and titling of vehicles 
operating on the public roads; 
(E) provide for the regulation and registration of motor 
carriers; 
(F) provide a bonding process for motor transportation 
brokers; 
(G) adopt rules for the operation of the department; 
(H) establish policy necessary to carry out the duties 
and functions of the department and the board; 
(I) organize the department into divisions to accomplish 
the department’s functions and duties assigned to it; 
(J) approve recommendations for changes to the depart­
ment’s organizational structure submitted by the chair of the board un­
der subsection (d)(1)(F) of this section; 
(K) consider ways in which the department’s operations 
may be improved and periodically report to the legislature concerning 
potential statutory changes that would improve the operation of the 
department; and 
(L) perform other duties required by law. 
(2) The board may, consistent with applicable law, delegate 
one or more of the functions listed under paragraph (1)(B) - (L) of this 
subsection to the executive director. The executive director may further 
delegate such functions to one or more employees of the department. 
(c) Attendance at meetings. Each board member shall attend 
at least half of the regularly scheduled meetings that the board member 
is eligible to attend during a calendar year unless the absence is excused 
by majority vote of the board. 
(d) Chair of the board. 
(1) The chair of the board, with the advice and recommen­
dations of the executive director and the executive director’s staff, 
shall: 
(A) preside over board meetings, make rulings on mo­
tions and points of order, and determine the order of business; 
(B) represent the department as liaison with the gover­
nor; 
(C) report quarterly to the governor on the state of af­
fairs at the department; 
(D) report suggestions to the board made by the gover­
nor concerning departmental operations; 
(E) report to the governor on efforts to maximize the 
efficiency of departmental operations through the use of private enter­
prise; 
(F) periodically review the department’s organizational 
structure and submit recommendations for structural changes to the 
governor, the board, and the Legislative Budget Board; 
(G) designate one or more employees of the department 
as a civil rights section of the department and receive regular reports 
from the section on the department’s efforts to comply with civil rights 
legislation and administrative rules; 
(H) create subcommittees, appoint board members to 
subcommittees, and receive the reports of subcommittees to the board 
as a whole; 
(I) appoint a board member to act in the chair’s absence; 
(J) serve as the departmental liaison with the governor 
and the Office of State-Federal Relations to maximize federal funding; 
(K) on behalf of the board, report to the governor, the 
lieutenant governor, the speaker of the house of representatives, and 
the presiding officer of relevant legislative committees on legislative 
recommendations adopted by the board and relating to the operation of 
the department; 
(L) oversee the preparation of an agenda for each board 
meeting and ensure that a copy is provided to each board member at 
least seven days before a regular meeting; and 
(M) perform any other duties assigned by law. 
(2) The chair may, consistent with applicable law, delegate 
one or more of the functions listed under paragraph (1) of this subsec­
tion to the executive director, who in turn may further delegate such 
functions to one or more employees of the department. 
§206.2. Texas Department of Motor Vehicles. 
(a) Executive director. 
(1) The board will appoint an executive director for the de­
partment. The executive director, as the chief executive officer of the 
department, is authorized to administer the day-to-day operations of 
the department. The executive director may hold that position until re­
moved by the board. 
(2) To assist in discharging the duties and responsibilities 
of the executive director, the executive director may organize, appoint, 
and retain such administrative staff as he or she deems appropriate. 
(3) The executive director shall: 
(A) serve the board in an advisory capacity, without 
vote; 
(B) submit quarterly, annually, and biennially to the 
board detailed reports of the progress of the divisions, and a detailed 
statement of expenditures; 
(C) hire, promote, assign, re-assign, transfer, and, con­
sistent with applicable law and policy, terminate staff necessary to ac­
complish the roles and missions of the department; 
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(D) notify the chair of grounds for removal of a board 
member if the executive director knows that a potential ground for re­
moval exists, or, if the potential ground for removal relates to the chair, 
notify another board member; and 
(E) perform other responsibilities as required by law or 
assigned by the board. 
(4) The executive director may, consistent with applicable 
law, delegate one or more of the functions listed under paragraph (3)(B) 
- (E) of this subsection to the staff of the department. 
(b) Department staff. The staff of the Texas Motor Vehicle 
Board, under the direction of the executive director, is responsible for: 
(1) implementing the policies and programs of the board 
by: 
(A) formulating and applying operating procedures; 
and 
(B) prescribing such other operating policies and pro­
cedures as may be consistent with and in furtherance of the roles and 
missions of the department; 
(2) providing the chair and board members administrative 
support necessary to perform their respective duties and responsibili­
ties; 
(3) preparing an agenda under the direction of the chair and 
providing notice of board meetings and hearings as required by the 
Texas Open Meetings Act, Government Code, Chapter 551; and 
(4) performing all other duties as prescribed by law or as 
assigned by the board. 
(c) Divisions. Consistent with board direction provided under 
§206.1(b)(1)(G) and (H) of this subchapter (relating to Texas Motor Ve­
hicle Board), the executive director shall organize the department into 
administrative, motor carrier, motor vehicle, and vehicle titles and reg­
istration divisions reflecting the various functions and duties assigned 
to the department. 
(d) Automobile Burglary and Theft Prevention Authority. The 
Automobile Burglary and Theft Prevention Authority (authority) is an 
independent authority within the department. The authority undertakes 
a variety of programs designed to reduce thefts of motor vehicles. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. PUBLIC MEETINGS AND 
HEARINGS 
43 TAC §§206.21 - 206.23 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.21. Board Meetings. 
(a) The Texas Motor Vehicle Board will hold at least one reg­
ular business meeting each quarter and, subject to the call of the chair, 
any special or emergency meetings necessary for the performance of 
the board’s duties. Each meeting will be conducted in accordance with 
applicable provisions of the Open Meetings Act, Government Code, 
Chapter 551. 
(b) The chair or, in the chair’s absence, the vice chair, shall 
preside at all board meetings. The chair or vice chair rules on motions 
and points of order and determines the order of business. 
(c) The chair may create subcommittees, appoint members to 
subcommittees, and receive the reports of subcommittees to the board 
as a whole. A formal meeting of a subcommittee will follow the pro­
cedures set forth in the Open Meetings Act, Government Code, Chap­
ter 551, but compliance is not required for an informal meeting of four 
members if the informal meeting would not otherwise be independently 
subject to the Open Meetings Act. 
§206.22. Public Access to Board Meetings. 
(a) Purpose. This section provides policies and procedures 
governing public access to the board in order to facilitate that access 
and maximize public participation in the decision-making process, 
while ensuring orderly and effective conduct of meetings. 
(b) Posted agenda items. A person may speak before the board 
on any matter on a posted agenda by submitting a request, in a form and 
manner as prescribed by the department, prior to the matter being taken 
up by the board. A person speaking before the board on an agenda item 
will be allowed an opportunity to speak: 
(1) prior to a vote by the board on the item; and 
(2) for a maximum of three minutes, except as provided in 
subsection (f)(6) of this section. 
(c) Open comment period. 
(1) At the conclusion of the posted agenda of each regular 
business meeting the board will allow an open comment period, not to 
exceed one hour, to receive public comment on any other matter that is 
under the jurisdiction of the board. 
(2) A person desiring to appear under this subsection must 
complete a registration form, as provided by the department, prior to 
the beginning of the open comment period. 
(3) Except as provided in subsection (f)(6) of this section, 
each person will be allowed to speak for a maximum of three minutes 
for each presentation in the order in which he or she registered. 
(d) Disability accommodation. Persons with disabilities, who 
have special communication or accommodation needs and who plan 
to attend a meeting, may contact the department in Austin. Requests 
should be made at least two days before a meeting. The department 
will make every reasonable effort to accommodate these needs. 
(e) Notice. For each board meeting an agenda will be filed 
with the Texas Register in accordance with the requirements of the 
Open Meetings Act, Government Code, Chapter 551. 
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(f) Conduct and decorum. The board will receive public input 
as authorized by this section, subject to the following guidelines. 
(1) Questioning of those making presentations will be re­
served to members and the department’s administrative staff. 
(2) Organizations, associations, or groups are encouraged 
to present their commonly held views, and same or similar comments, 
through a representative member where possible. 
(3) Presentations shall remain pertinent to the issue being 
discussed. 
(4) A person who disrupts a meeting must leave the meet­
ing room if ordered to do so by the chair. 
(5) Time allotted to one speaker may not be reassigned to 
another speaker. 
(6) The time allotted for presentations or comments under 
this section may be increased or further limited by the chair, or, in the 
chair’s absence, the vice chair, as may be appropriate to assure oppor­
tunity for the maximum number of persons to appear. 
(g) Waiver. Subject to the approval of the chair, a requirement 
of this section may be waived in the public interest if necessary for the 
performance of the responsibilities of the board or the department. 
§206.23. Public Hearings. 
(a) Subject of hearings. The board may hold public hearings: 
(1) to consider the adoption of rules; 
(2) in accordance with the programs operated by the de­
partment; and 
(3) provide, when deemed appropriate by the board or 
when otherwise required by law, for public input regarding any other 
issue under the jurisdiction of the board. 
(b) Authorized representative. The executive director or an 
employee of the department designated by the executive director may 
conduct public hearings held under subsection (a)(2) and (3) of this 
section. 
(c) Conduct and decorum. Public hearings will be conducted 
in a manner that maximizes public access and input while maintaining 
proper decorum and orderliness, and will be governed by the following 
guidelines. 
(1) Questioning of those making presentations will be re­
served to members, the executive director, or, if applicable, the presid­
ing officer. 
(2) Organizations, associations, or groups are encouraged 
to present their commonly held views and same or similar comments 
through a representative member where possible. 
(3) Presentations shall remain pertinent to the issue being 
discussed. 
(4) A person who disrupts a public hearing must leave the 
hearing room if ordered to do so by the chair or the presiding officer. 
(5) Time allotted to one speaker may not be reassigned to 
another speaker. 
(d) Disability accommodation. Persons with disabilities, who 
have special communication or accommodation needs and who plan to 
attend a hearing to be held by the board, may contact the department 
in Austin. In the case of a hearing to be conducted by the department, 
those persons may contact the public affairs officer, whose address and 
telephone number appear in the public notice, for that hearing. Re­
quests should be made at least two days before the hearing. The depart­
ment will make every reasonable effort to accommodate these needs. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER C. PROCEDURE FOR 
PETITION TO ADOPT RULES 
43 TAC §206.41 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.41. Petition. 
Any interested person may petition the department requesting the adop­
tion of a rule. Such petition must be in writing directed to the execu­
tive director at the department’s headquarters building in Austin and 
shall contain a clear and concise statement of the substance of the pro­
posed rule, together with a brief explanation of the purpose to be ac­
complished through such adoption. Within 60 days after receipt, the 
department will either deny the petition in writing, stating its reasons 
therefore, or will initiate rulemaking proceedings in accordance with 
the Administrative Procedure Act (Government Code, Chapter 2001, 
Subchapter B). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER D. PROCEDURES IN 
CONTESTED CASES 
43 TAC §§206.61 - 206.73 
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STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish  rules for  the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.61. Scope and Purpose. 
This subchapter describes the procedures to be followed in contested 
cases arising under Government Code, Chapter 2001. Contested cases 
shall be governed by the procedural rules of the State Office of Admin­
istrative Hearings. 
§206.62. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Administrative Law Judge--A person appointed by the 
State Office of Administrative Hearings to conduct a hearing on matters 
within the department’s jurisdiction. 
(2) Claim--A claim made pursuant to Occupations 
Code, Chapter 2302, Salvage Vehicle Dealers; Transportation Code, 
§681.012, Seizure and Revocation of Placard; Transportation Code, 
Chapter 643, Motor Carrier and Leasing Company Registration; and 
Transportation Code, Chapter 645, Single State Registration for Motor 
Carriers. 
(3) Department--The Texas Department of Motor Vehicles. 
(4) Executive director--The chief administrative officer of 
the department or, if permitted by law, the director’s designee. 
(5) Party--The department or a person named or permitted 
to participate in a contested case. 
(6) Petition--The document that initiates a contested case. 
(7) Petitioner--A party who files a petition. 
§206.63. Filing of Petition. 
An individual, representative, partnership, corporation, association, 
governmental subdivision, or public or private organization, the 
department, or any other entity may seek to initiate a contested case 
by filing an original, and one copy of a petition, with the executive 
director at the department’s headquarters building in Austin. 
§206.64. Content of Petition. 
(a) A petition must include: 
(1) the name of the petitioner; 
(2) the names of all other known persons with an interest 
in the outcome of the contested case; 
(3) a concise statement of the facts on which the petitioner 
relies, including as an attachment, if applicable, the document issued 
by the department that notified the petitioner of the decision or action 
challenged by the petitioner; 
(4) a statement of the relief demanded by the petitioner; 
(5) any other matter required by statute; 
(6) the signature of the petitioner or the petitioner’s autho­
rized representative; and 
(7) a department reference number, if applicable. 
(b) No document including a settlement offer by a party may 
be enclosed with the petition, and the petition may not refer to the sub­
stance of a settlement offer. 
§206.65. Examination by Executive Director. 
(a) The executive director will examine a petition and make a 
preliminary determination whether the petition states a claim that enti­
tles the petitioner to initiate a contested case and whether the petition 
meets the procedural requirements of §206.63 and §206.64 of this sub­
chapter (relating to Filing of Petition and Content of Petition) and of 
Government Code, Chapter 2001. 
(b) If the executive director finds that the petition does not 
meet all legal requirements, the executive director will return the peti­
tion to the petitioner along with a statement of the reasons for rejecting 
it. The petitioner will be given at least 10 days in which to file a cor­
rected petition. 
(c) If a corrected petition is rejected under this section, the ex­
ecutive director will return the corrected petition to the petitioner along 
with a statement of the reasons for rejecting it. The petitioner will not 
be given an opportunity to file another corrected petition. 
(d) The executive director’s preliminary determination of a pe­
tition’s legal sufficiency is without prejudice to the department’s right 
to assert, in litigation, that a contested case should be dismissed for any 
reason. 
§206.66. Initiation of Contested Cases, Service of Notice of Hearing, 
Standard of Review, and Burden of Proof. 
(a) Initiation. 
(1) If the executive director finds that a petition meets all 
legal requirements, the department will initiate a contested case in ac­
cordance with the rules of the State Office of Administrative Hearings. 
(2) The department may initiate a contested case on its own 
initiative in accordance with the rules of the State Office of Adminis­
trative Hearings. 
(b) Service of notice of hearing. Service of the notice of hear­
ing shall be accomplished by certified or registered mail to the party’s 
last known address as shown in the department’s records. A notice of 
a hearing in a contested case is sufficient for purposes of notice if it 
includes a copy of the petition, prepared in accordance with §206.64 
of this subchapter (relating to Content of Petition), and the following 
information, unless it is included in the petition: 
(1) a statement of the time, place, and nature of the hearing; 
(2) a statement of the legal authority and jurisdiction under 
which the hearing is to be held; and 
(3) reference to the particular sections of the statutes and 
rules involved. 
(c) Standard of review for department’s decision or action. 
(1) The standard of review is whether the department was 
reasonable for claims made pursuant to Transportation Code, §681.012, 
Seizure and Revocation of Placard, and other claims not specified in 
paragraph (2) of this subsection. 
(2) The standard of review is whether the department’s de­
cision or action was based on fraud, misconduct, or such gross mistake 
as would imply bad faith or failure to exercise an honest judgment for: 
(A) claims related to Occupations Code, Chapter 2302, 
Salvage Vehicle Dealers; 
(B) claims related to motor carrier and leasing company 
registration, Transportation Code, Chapter 643; and 
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(C) claims related to single state registration for motor 
carriers, Transportation Code, Chapter 645. 
(d) Burden of proof. A party seeking monetary damages or 
penalties shall bear the burden of proof. In all other instances, the party 
challenging a department decision or action shall bear the burden of 
proof. 
§206.67. Discovery. 
(a) Commissions to take depositions. At the written request of 
a party, the executive director will issue a written commission directed 
to officers, authorized by statute, to take a deposition of a witness. 
(b) Subpoenas for the production of documents. At the veri­
fied written request of a party, the executive director will issue a sub­
poena for the production of documents. The written request must iden­
tify the documents with as much detail as possible and must include a 
statement of their relevance to the issues in the case. 
(c) Subpoenas for attendance at hearings. At the written re­
quest of a party, the executive director will issue a subpoena for the 
attendance of a witness at a hearing in a contested case. The subpoena 
may be directed to any person within the department’s jurisdiction, 
without regard to the distance between the location of the witness and 
the location of the hearing. 
(d) Limits on discovery. A commission or subpoena will only 
be issued on a showing of good cause and receipt of a deposit suffi ­
cient to ensure payment of expenses and fees related to the subpoena, 
including statutory witness fees. A commission or subpoena will not 
be issued if it appears that it is sought for the purpose of harassment 
or if it would unduly inconvenience the person to whom it is directed. 
Issuance of a commission or subpoena will be subject to the provisions 
of Government Code, Chapter 2001, and the rules of the State Office 
of Administrative Hearings. 
§206.68. Evidence. 
The admissibility of evidence in a contested case shall be governed by 
Government Code, Chapter 2001, and by the rules of the State Office 
of Administrative Hearings, except that a settlement offer shall not be 
admissible for any purpose. 
§206.69. Withdrawal or Amendment of Proposal for Decision. 
The administrative law judge may withdraw or amend a proposal for 
decision at any time before a final order is issued. 
§206.70. Filing of Exceptions and Replies. 
(a) A party may file exceptions to an administrative law 
judge’s proposal for decision or an amended proposal for decision no 
more than 20 days after service of the proposal for decision. A reply 
to exceptions must be filed no more than 15 days after the filing of the 
exceptions. 
(b) Exceptions and replies to exceptions must be filed with the 
executive director at the department’s headquarters building in Austin. 
A copy must be filed simultaneously with the administrative law judge. 
(c) A request for an extension of time in which to file excep­
tions or a reply must be filed with the executive director no later than 
three days before the date sought to be extended. The request must 
be served on all parties by facsimile or hand delivery on the date on 
which it is filed, or if that is not feasible, by overnight delivery service. 
A request for an extension of time will be granted only in extraordinary 
circumstances when it is necessary in the interest of justice. 
§206.71. Form of Exceptions and Replies. 
Exceptions and replies must conform to the following standards. 
(1) Exceptions and replies must be typewritten or printed 
on paper 8-1/2 inches wide by 11 inches long with an inside margin 
at least one inch wide. Reproductions are acceptable if all copies are 
legible. 
(2) Exceptions and replies must contain: 
(A) the names of all parties; 
(B) a concise statement of the facts and law on which 
the submitting party relies; 
(C) a statement of the relief desired; 
(D) a certificate of service; 
(E) the signature of the submitting party or the submit­
ting party’s authorized representative; and 
(F) any other matter required by statute. 
(3) Each specific exception must be separately numbered, 
separately set forth, and concisely stated, and it must incorporate all 
facts and law relating to that specific exception. 
§206.72. Motions for Rehearing. 
(a) A party may file a motion for rehearing no more than 20 
days after service of the final order. A reply to a motion for rehearing 
must be filed no more than 15 days after the filing of the motion. 
(b) A request for an extension of time in which to file a motion 
for rehearing will not be granted. 
(c) A motion for rehearing must conform to the standards for 
exceptions and replies set forth in §206.71 of this subchapter (relating 
to Form of Exceptions and Replies). 
§206.73. Extension of Time for Final Order. 
When the administrative law judge determines that a final order can­
not reasonably be issued within 60 days after the date on which the 
hearing is finally closed, the administrative law judge shall announce, 
at the conclusion of the hearing, that the time for a final order will be 
extended. The proposal for decision shall include a reference to the 
announced extension. The extension shall be for a period extending at 
least 45 days after the issuance of the proposal for decision to ensure 
enough time for the filing of exceptions and replies. A longer extension 
shall be granted in matters of unusual complexity. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. ADVISORY COMMITTEES 
43 TAC §§206.91 - 206.94 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
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the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.91. Scope and Purpose. 
This subchapter prescribes the uniform procedures governing the oper­
ation of committees created to advise the Texas Motor Vehicle Board 
or Texas Department of Motor Vehicles. 
§206.92. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Board--The Texas Motor Vehicle Board. 
(2) Department--The Texas Department of Motor Vehicles. 
(3) Department advisory committee--Any committee cre­
ated by the department or the board for the purpose of providing ad­
vice or recommendations in a purely advisory manner regarding certain 
matters within the jurisdiction of the department or the board. 
(4) Division director--The chief administrative officer in 
charge of a division of the department. 
(5) Executive director--The chief executive officer of the 
Texas Department of Motor Vehicles. 
(6) Statutory advisory committee--A committee expressly 
created by statute for the purpose of providing advice or recommenda­
tions in a purely advisory manner regarding certain matters within the 
jurisdiction of the board. 
§206.93. Statutory Advisory Committee Operations and Procedures. 
(a) Applicability. This section applies to statutory advisory 
committees and governs the operation of statutory advisory commit­
tees. A committee has the purposes, powers, and duties, including the 
manner of reporting its work, prescribed by the board. 
(b) Appointment of members. The board shall appoint persons 
to each advisory committee who: 
(1) are selected from a list provided by the executive direc­
tor; and 
(2) have knowledge about and interests in, and represent a 
broad range of viewpoints about the work of the committee or applica­
ble division. 
(c) Election of officers and terms of members. 
(1) Unless otherwise specified with regard to a particular 
committee, each committee shall elect a chair and vice-chair by ma­
jority vote of the members of the committee. The chair and vice-chair 
shall each be elected for a term of not less than one year and not more 
than two years. Once elected, the chair and vice-chair may stand for 
reelection, without limit on the number of consecutive terms. 
(2) Members shall serve on an advisory committee until 
new members are appointed. 
(d) Administrative support. For each advisory committee, the 
executive director will designate a division of the department that will 
be responsible for providing any necessary administrative support es­
sential to the functions of the committee. 
(e) Meetings. 
(1) Quorum. A majority of the membership of an advisory 
committee, including the chair, constitutes a quorum. The committee 
may act only by majority vote of the members present at the meeting. 
(2) Parliamentary procedure. Parliamentary procedures for 
all committee meetings shall be in accordance with the latest edition of 
Robert’s Rules of Order, except that the chair may vote on any action 
as any other member of the committee, and except to the extent that 
Robert’s Rules of Order are inconsistent with any statute or this sub­
chapter. 
(3) Record. Minutes of all committee meetings shall be 
prepared and filed with the board. The complete proceedings of all 
committee meetings must also be recorded by electronic means. 
(4) Public information. All minutes, transcripts, and other 
records of the advisory committees are records of the board and as such 
may be subject to disclosure under the provisions of Government Code, 
Chapter 552. 
(f) Removal of member. A committee member may be re­
moved at any time without cause by the board. 
(g) Reimbursement. The department may, if authorized by law 
and the executive director, reimburse a member of a committee for rea­
sonable and necessary travel expenses. Current rules and laws govern­
ing reimbursement of expenses for state employees shall govern reim­
bursement of expenses for advisory committee members. 
(h) Conflict of interest. Advisory committee members are sub­
ject to the same laws and policies governing ethical standards of con­
duct as those for board members and employees of the department. 
(i) Advisory committee recommendations. In developing de­
partment policies, the board will consider the recommendations sub­
mitted by advisory committees. 
(j) Manner of reporting. 
(1) The designated division shall, in writing, report to the 
board an official action of a statutory advisory committee, including 
any advice and recommendations, prior to board action on the issue. 
The chair of the advisory committee or the chair’s designee will also 
be invited by the department to appear before the board prior to board 
action on a posted agenda item to present the committee’s advice and 
recommendations. 
(2) In the event a written report cannot be furnished to the 
board prior to board action, the report may be given orally, provided 
that a written report is furnished within 10 days of board action. 
(k) Duration. Except as otherwise specified in this subchapter, 
each statutory advisory committee is abolished November 1, 2013, un­
less the board amends its rules to provide for a different date. 
§206.94. Statutory Advisory Committees. 
(a) General requirements. 
(1) Membership. The statutory advisory committees con­
sist of members, one-half of whom must serve as public representatives 
and are not: 
(A) an officer, director, or employee of a business entity 
regulated by the department; 
(B) a person required to register with the Texas Ethics 
Commission under Government Code, Chapter 305; or 
(C) a person related within the second degree by affinity 
or consanguinity to a person described by subparagraph (A) or (B) of 
this paragraph. 
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(2) Term. The board will appoint the members of the statu­
tory advisory committees to staggered terms of three years. 
(3) Meetings. The committees shall meet once a calendar 
year and such other times as requested by the applicable division di­
rector. 
(b) Motor Vehicle Advisory Committee. 
(1) Purpose. Created pursuant to Transportation Code, 
§1001.031, the Motor Vehicle Advisory Committee provides a forum 
for exchange of information between the motor vehicle industry and 
the general public. The members of the committee are an avenue for 
interested parties to voice their recommendations or concerns and have 
that data conveyed for action for system improvement. Advice and 
recommendations expressed by the committee provide the department 
and the board with a broader perspective of motor vehicle matters that 
will be considered in formulating department policies. 
(2) Membership. The advisory committee must include a 
member to represent motor vehicle manufacturers and a member to 
represent the recreational vehicle industry. 
(3) Duties. The committee shall: 
(A) advise the board relating to the licensing and regu­
lation of motor vehicle dealers, manufacturers, distributors, converters, 
representatives, lessors and lease facilitators; 
(B) advise the board relating to the compliance with 
manufacturer’s warranties; 
(C) advise the board relating to the prevention of fraud, 
unfair practices, discrimination, impositions, and other abuses in con­
nection with the distribution and sale of motor vehicles; and 
(D) perform other duties as determined by order of the 
board. 
(c) Motor Carrier Advisory Committee. 
(1) Purpose. Created pursuant to Transportation Code, 
§1001.031, the Motor Carrier Advisory Committee provides a forum 
for the exchange of information between the department, the board, 
and committee members representing the motor carrier industry and 
the general public. The members of the committee are an avenue for 
interested parties to voice their recommendations or concerns and have 
that data conveyed for action for system improvement. Advice and 
recommendations expressed by the committee provide the department 
and the board with a broader perspective of motor carrier matters that 
will be considered in formulating department policies. 
(2) Membership. The advisory committee must include a 
member to represent the motor transportation. 
(3) Duties. The committee shall: 
(A) advise the board on the needs and problems of the 
state’s motor carrier providers; 
(B) advise the board on the regulation of motor carriers, 
leasing businesses, as defined in §218.2 of this title (relating to Defini­
tions), motor transportation brokers, and household good carriers; and 
(C) perform other duties as determined by order of the 
board. 
(d) Vehicle Titles and Registration Advisory Committee. 
(1) Purpose. Created pursuant to Transportation Code, 
§1001.031, the Vehicle Titles and Registration Advisory Committee 
provides a forum for the exchange of information between the depart­
ment, the board, and committee members representing those involved 
with the vehicle titles and registration industry and the general public. 
The members of the committee are an avenue for interested parties to 
voice their recommendations or concerns and have that data conveyed 
for action for system improvement. Advice and recommendations 
expressed by the committee provide the department and the board with 
a broader perspective of vehicle title and registration matters that will 
be considered in formulating department policies. 
(2) Duties. The committee shall: 
(A) advise the board on the issuance of vehicle titles and 
regulation; 
(B) advise the board on the regulation of salvage vehi
cle dealers; and 
(C) perform other duties as determined by order of the 
board. 
­
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER F. DEPARTMENT VEHICLE 
FLEET MANAGEMENT 
43 TAC §206.111 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.111. Restrictions on Assignment of Vehicles. 
(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Department--The Texas Department of Motor Vehicles. 
(2) Division director--The chief administrative officer in 
charge of a division of the department. 
(3) Executive Director--The executive director of the 
Texas Department of Transportation or the director’s designee not 
below the level of division director. 
(b) Motor pool. Each department vehicle, with the exception 
of a vehicle assigned to an employee or function, will be assigned to 
the department’s motor pool and be available for checkout. 
(c) Regular vehicle assignment. The department may assign 
a vehicle to an individual administrative or executive employee on a 
regular or everyday basis only if the executive director makes a written 
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documented finding that the assignment is important to the needs and 
mission of the department. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER G. ELECTRONIC 
SIGNATURES 
43 TAC §206.131 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapters 1001 and 1004. 
§206.131. Digital Certificates. 
(a) Purpose. This section prescribes the requirements that gov­
ern the issuance, use, and revocation of digital certificates issued by the 
department for electronic commerce in eligible department programs. 
Texas Administrative Code (TAC), Title 1, Part 10, Chapter 203, Sub­
chapter B (relating to State Agency Use of Electronic Transactions and 
Signed Records) governs to the extent of any conflict between that sub­
chapter and a provision of this section. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Business entity--An entity recognized by law through 
which business is conducted with the department, including a sole pro­
prietorship, partnership, limited liability company, corporation, joint 
venture, educational institution, governmental agency, or non-profit or­
ganization. 
(2) Certificate holder--An individual to whom a digital cer­
tificate is issued. 
(3) Digital certificate--A certificate, as defined in 1 TAC 
Chapter 203, Subchapter A, §203.1 (relating to Key Terms and Tech­
nologies for Electronic Transactions and Signed Records), issued by 
the department for purposes of electronic commerce. 
(4) Digital signature--An electronic identifier assigned in 
a digital certificate and intended, by the person using it, to have the 
same force and effect as the use of a manual signature for signing an 
electronic document. 
(5) Division director--The chief administrative officer of a 
division of the department. 
(c) Program authorization. A division director may authorize 
the use of digital signatures for a particular program based on whether 
the applicable industries or organizations are using such technology, 
the frequency of document submission, and the appropriateness for the 
program. The solicitation documentation for eligible programs will 
include the information that digital signatures may be used. 
(d) Application and issuance of digital certificate. 
(1) A request for a digital certificate must be in writing and 
must be signed by the individual authorized by the business entity to 
request a digital certificate. 
(2) The department may request information necessary to 
verify the identity of the individual requestor or the business entity that 
has authorized the request. To verify identity under this paragraph a 
person must present: 
(A) a Texas driver’s license or identification certificate 
with a photograph that is within two years after its expiration date; 
(B) an unexpired United States passport; 
(C) a United States citizenship (naturalization) certifi ­
cate with identifiable photograph; 
(D) an unexpired United States Bureau of Citizenship 
and Immigration Services document that was issued for a period of at 
least one year, that is valid for not less than six months from the date 
it is presented to the department with a completed application, and that 
contains verifiable data and an identifiable photograph; 
(E) an unexpired United States military identification 
card for active duty, reserve, or retired personnel with an identifiable 
photograph; or 
(F) a foreign passport with a valid or expired visa issued 
by the United States Department of State with an unexpired United 
States Bureau of Citizenship and Immigration Services Form I-94: 
(i) that was issued for a period of at least one year, 
is marked valid for a fixed duration, and is valid for not less than six 
months from the date it is presented to the department with a completed 
application; or 
(ii) that is marked valid for the duration of the per­
son’s stay and is accompanied by appropriate documentation. 
(3) The department may take actions necessary to confirm 
that the individual, who signed the request, is authorized to act on be­
half of the business entity, including requiring the individual requestor 
or the person authorizing the request to personally appear at the depart­
ment location responsible for the issuing of the certificate. 
(4) The department will issue a digital certificate only to an 
individual. Information identifying the business entity that authorized 
the issuance of the certificate may be embedded in the digital certificate. 
(e) Refusal to issue a digital certificate. The department will 
not issue a digital certificate if the identity of the individual, to whom 
the certificate is to be issued or the identity of the individual requesting 
the certificate on behalf of a business entity, cannot be established. The 
department will not issue a digital certificate if the business entity on 
whose behalf the request is allegedly being made does not authorize its 
issuance. 
(f) Responsibilities of certificate holder. A certificate holder 
must: 
(1) maintain the security of the digital certificate; 
(2) use the certificate solely for the purpose for which it 
was issued; and 
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(3) renew the certificate in a timely manner, if continued 
use is intended. 
(g) Responsibilities of business entity. A business entity is re­
sponsible for: 
(1) determining the individual who may request a certifi ­
cate for the business entity; 
(2) determining the individual to whom a certificate is to 
be issued; and 
(3) requesting within a reasonable time the revocation of 
its certificate if the security of the certificate has been compromised or 
if the business entity is changing its certificate holder. 
(h) Revocation of certificate. The department will revoke a 
digital certificate: 
(1) on receipt of a written request for its revocation signed 
by an individual authorized to act on behalf of the business entity for 
which it was issued; 
(2) for suspension or debarment of the individual or busi­
ness entity; or 
(3) if the department has reason to believe that continued 
use of the digital certificate would present a security risk. 
(i) Use of digital certificate. 
(1) A digital signature, assigned in a digital certificate is­
sued by the department, must be used for digitally signing electronic 
documents filed with the department and only such a signature may be 
used for that purpose. The use of the digital signature is binding on 
the individual to whom the certificate was issued and the represented 
business entity, as if the document were signed manually. 
(2) The department may use the digital certificate to iden­
tify the certificate holder when granting or verifying access to secure 
computer systems used for electronic commerce. 
(j) Forms. The department may prescribe forms to request, 
modify, or revoke a digital certificate. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 207. PUBLIC INFORMATION 
SUBCHAPTER A. ACCESS TO OFFICIAL 
RECORDS 
43 TAC §§207.1 - 207.5 
The Texas Department of Motor Vehicles (department) proposes 
new Chapter 207, Subchapter A, §§207.1 - 207.5, concerning 
Access to Official Records. 
EXPLANATION OF PROPOSED NEW CHAPTER 
New Chapter 207 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009, which 
created the Department of Motor Vehicles (DMV) from the motor 
carrier, motor vehicle, vehicle titles and registration, and automo­
bile burglary and theft prevention authority divisions of the Texas 
Department of Transportation. This subchapter establishes ac­
cess to official records. 
New Subchapter A, Access to Official Records, includes §§207.1 
- 207.5. New §207.1 establishes the policy of the DMV to pro­
vide the public information in a manner that will facilitate and 
maximize public access, and new §207.2 provides definitions. 
New §207.3 sets forth the requirements for a request, including 
the form of the request; a description of the records; where the 
request may be presented; and where appropriate, a required 
statement that the requestor will comply with the federal and 
state Driver Protection and Privacy Acts in accordance with 18 
U.S.C. §2721 et seq. and Transportation Code, Chapter 730. 
This section also sets forth how records will be produced or with­
held, and the process for certifying records, manipulating data, 
and correcting information. This section establishes how a leg­
islative member, agency or committee may request confidential 
information for legislative purpose. New §207.4 establishes the 
cost of copies for official records, including personnel and over­
head charges. These costs incorporate the costs listed in Title 1, 
43 Texas Administrative Code, §3.14. This section also provides 
a process for payment. New §207.5 provides that the depart­
ment will provide certain electronic information through a depart­
mental website. The section describes how the information will 
be made available, lists required terms and conditions, and pro­
vides that the department may prohibit the release of personal 
information in accordance with Transportation Code, §730.016, 
if the contract’s terms and conditions have been violated. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that for each of the first five years the new chapter as proposed 
is in effect, there will be no fiscal implications for state or local 
governments as a result of enforcing or administering the new 
chapter as the subchapter largely incorporates the subject mat­
ter of existing Title 1, Texas Administrative Code, Chapter 3, 
Subchapter A, Access to Official Records, promulgated by the 
Texas Department of Transportation. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated as a result of enforcing or administering the new chapter 
will be to provide an efficient and effective method of providing 
public information. 
There are no anticipated economic costs for persons required to 
comply with the new chapter. There will be no adverse economic 
effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Jen­
nifer Soldano, Legal Counsel, Texas Department of Motor Ve­
hicles, 4000 Jackson Avenue, Building 1, Austin, Texas 78731. 
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The deadline for receipt of comments is 5:00 p.m. on December 
21, 2009. 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapter 552, and Transportation Code, 
§502.008 and Transportation Code, Chapter 730. 
§207.1. Purpose and Scope. 
It is the policy of the Texas Department of Motor Vehicles to provide 
the public complete information regarding the affairs of the department 
in a manner that will facilitate and maximize public access. In compli­
ance with the Public Information Act, Government Code, Chapter 552, 
and other statutes relating to the availability of public information, the 
sections under this subchapter provide policies and procedures govern­
ing public access to official department public records. 
§207.2. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Board--Texas Motor Vehicle Board. 
(2) Department--Texas Department of Motor Vehicles. 
(3) Division director--The chief administrative officer of a 
division of the department. 
(4) Manipulation--The process of modifying, reordering, 
or decoding information with human intervention. 
(5) Personal information--Information that identifies an in­
dividual, including an individual’s photograph or computerized image, 
social security number, driver identification number, personal identi­
fication certificate number, name, address other than the postal rout­
ing code, telephone number, and medical or disability information. 
The term does not include information contained in an accident report 
prepared under Transportation Code, Chapters 550 or 601, driving or 
equipment-related violations, or driver’s license or registration status. 
(6) Programming--The process of producing a sequence of 
instructions that can be executed by a computer. 
(7) Political subdivision--A county, municipality, local 
board, or other governmental body of this state having authority to 
provide a public service. 
(8) Service agreement--A contractual agreement that 
allows individuals, businesses, or state governmental agencies or 
institutions to access the department’s vehicle registration records. 
(9) Vehicle registration record--Information contained in 
the department’s files that reflects, but is not limited to, the make, vehi­
cle identification number, year, model, body style, and license number 
of a motor vehicle, and the name, address, and social security number 
of the registered owner. 
(10) Written request--A request made in writing, including 
electronic mail, electronic media, and facsimile transmission. 
§207.3. Public Access. 
(a) Request for records. 
(1) Submittal of request. A person seeking public informa­
tion shall submit a request in writing to the department. 
(A) A request made by other than electronic mail shall 
be submitted to: 
(i) the department’s General Counsel; 
(ii) the department’s Director of Public Information; 
or 
(iii) the division director responsible for the infor­
mation. 
(B) A request made by electronic mail shall be 
sent via the department’s World Wide Web site, located at 
http://www.dmv.state.tx.us/. 
(2) Information required. A request for official records 
shall include the name, address, and telephone number of the requestor, 
and a description of the records in sufficient detail to permit efficient 
gathering of the requested items. The request shall also include the 
preferred mailing, facsimile transmission, or electronic mail address 
at which the requestor wishes to receive a cost itemized statement 
provided pursuant to Government Code, §552.2615(a) and §207.4(d) 
of this subchapter; 
(3) Vehicle title and registration information. 
(A) The department will provide certain vehicle regis­
tration information by telephone or upon receipt of a written request. 
Requested information will be released in accordance with 18 U.S.C. 
§2721 et seq., Transportation Code, §502.008, and Transportation 
Code, Chapter 730. 
(B) The department will provide a written form for re­
quests for motor vehicle registration information. A completed and 
properly executed form must include, at a minimum: 
(i) the name and address of the requestor; 
(ii) the Texas license number, title or document 
number, or vehicle identification number of the motor vehicle about 
which information is requested; 
(iii) a statement that the requested information may 
only be released if the requestor is the subject of the record, if the re­
questor has written authorization for release from the subject of the 
record, or if the intended use is for one of the permitted uses indicated 
on the form; 
(iv) a statement that the information is requested 
for a lawful and legitimate purpose in accordance with Transportation 
Code, §502.008; 
(v) a certification that the statements made on the 
form are true and correct; and 
(vi) the signature of the requestor. 
(C) The department will provide vehicle registration in­
formation by license number by telephone only in accordance with 18 
U.S.C. §2721 et seq., Transportation Code, §502.008, and Transporta­
tion Code, Chapter 730, and only if requested by: 
(i) a peace officer acting in an official capacity; or 
(ii) an official of the state, city, town, county, special 
district, or other political subdivision, utilizing the obtained informa­
tion for tax purposes or for the purpose of determining eligibility for a 
state public assistance program. 
(b) Production of records. Except as provided in subsections 
(a), (d), (e), and (f) of this section, the department will provide copies, 
or promptly produce, official department records for inspection, dupli­
cation, or both. If the requested information is unavailable for inspec-
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tion at the time of the request because it is in active use or otherwise 
not readily available, the department will certify this fact, in writing, 
within 10 business days after the date the information is requested to 
the applicant and specify a date, within a reasonable time when the 
record will be available for inspection or duplication. 
(c) Examination of information. 
(1) A person requesting to examine official records in the 
offices of the department must complete the examination without dis­
rupting the normal operations of the department and not later than the 
10th day after the date the records are made available to the person. 
Upon written request, the department will extend the examination pe­
riod by increments of 10 days, not to exceed a total of 30 days. 
(2) The inspection of records may be interrupted by the de­
partment if the records are needed for use by the department. The pe­
riod of interruption will not be charged against the requestor’s 10-day 
period to examine the records. 
(3) A person may not remove an original copy of an official 
department record from the offices of the department. 
(d) Request for opinion. If the department considers that re­
quested records fall within an exception under the Government Code, 
and that the records should be withheld, the department will ask for a 
decision from the attorney general about whether the records are within 
that exception if there has not been a previous determination about 
whether the records fall within one of the exceptions. The request for 
a decision from the attorney general will be made by the 10th business 
day after the date of receiving the written request. 
(e) Confidential information and privacy protection. 
(1) The department will not provide records considered to 
be confidential by law or otherwise prohibited from release under the 
Government Code or other provisions of law. 
(2) A legislative member, agency, or committee may re­
quest confidential information if the public information requested is 
for legislative purposes. The department may require the requesting 
legislative agency or committee, or the member or employee of the 
requesting entity, to sign a confidentiality agreement that requires the 
following provisions. 
(A) The information shall not be disclosed outside the 
requesting entity, or within the requesting entity for purposes other than 
the purpose for which it was received. 
(B) The information shall be labeled confidential. 
(C) The information shall be kept securely. 
(D) The number of copies of the information or the 
notes taken from the information that are not destroyed or returned to 
the department remain confidential and subject to the confidentiality 
agreement. 
(f) Repetitious or redundant requests. The department may 
elect not to provide records if the department has previously furnished 
the same copies or made the same information available to the re­
questor. In the event that the department elects not to provide records 
under this subsection, the department will provide the requestor with a 
certification that includes: 
(1) a description of the information previously made avail­
able to the requestor; 
(2) the date that the department received the requestor’s 
previous request for the information; 
(3) the date that the department previously made the infor­
mation available to the requestor; 
(4) a statement that no subsequent additions, deletions, or 
corrections have been made to that information; and 
(5) the name, title, and signature of the department official 
responsible for the information. 
(g) Certified records. The following officials shall serve as 
the executive director’s authorized representatives for the purpose of 
certifying official department records. 
(1) The department’s executive director may certify board 
orders. The executive director may delegate certification authority to 
other officials to assure sufficient availability of authorized certifying 
officials. 
(2) Other official records of the department may be certi­
fied by the division director or other department official having official 
custody of the records. A division director may delegate certification 
authority to other officials to assure sufficient availability of authorized 
certifying officials. 
(h) Programming and manipulation of data. 
(1) If responding to a request for information will require 
programming or manipulation of data, and compliance with the request, 
is not feasible or will result in substantial interference with the depart­
ment’s ongoing operations, or, if the information could be made avail­
able in the requested form only at a cost that covers the programming 
and manipulation of data, the department will provide a written state­
ment within 20 days after the date of the receipt of the request. The 
statement will include: 
(A) a statement that the information is not available in 
the requested form; 
(B) a description of the form in which the information 
is available; 
(C) a description of any contract or services that would 
be required to provide the information in the requested form; 
(D) a statement of the estimated cost of providing the 
information; and 
(E) a statement of the anticipated time required to pro­
vide the information. 
(2) If the department gives written notice within 20 days 
after the date of receipt of the request to the person making the request 
that additional time is needed, the department may have an additional 
10 days to issue the statement in paragraph (1) of this subsection. 
(3) The department will not provide the information until 
the person making the request states in writing that the requestor wants: 
(A) the department to provide the information accord­
ing to the cost and time parameters set out in the statement; or 
(B) the information in the form in which it is available. 
(i) Correction of Non-license Information. This subsection 
does not apply to license amendment procedures. An individual may 
request the correction of information about that individual in the fol­
lowing manner: 
(1) A request to correct information may be submitted in 
writing or through the department’s World Wide Web site, located at 
http://www.dmv.state.tx.us/. The request must be directed to division 
director responsible for the information. 
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(2) The request must include the individual’s name, ad­
dress, and telephone number. 
(3) The request must identify the record to be corrected 
with as much specificity as reasonably possible. The department will 
not process requests that do not identify particular records. 
(4) This subsection applies only to a request to correct in­
formation that relates directly to an individual, including the individ­
ual’s name, address, telephone number, and similar information. 
(5) The department may contact the individual or take other 
steps as necessary to verify the individual’s identity. The department 
may also contact the individual or take other steps as necessary to ob­
tain additional information with regard to the record to be corrected, 
the nature of the correction to be made, the reasons that the current in­
formation maintained by the department is incorrect, or other relevant 
matters. 
(6) The division director responsible for the information 
will determine if the current information, maintained by the depart­
ment, is incorrect. 
(A) If the current information, maintained by the de­
partment, is determined to be incorrect, the department’s records will 
be corrected. The division director responsible for the information will 
determine the manner in which the correction will be made. 
(B) If the current information, maintained by the depart­
ment, is determined to be correct, the request for correction will be 
noted in connection with the relevant record. 
(C) The department may refuse to alter records that 
were correct at the time they were first prepared, but are no longer 
correct. If the department refuses to alter a record that was correct at 
the time it was first prepared, but is no longer correct, the request for 
correction will be noted in connection with the relevant record. 
(7) This subsection does not authorize the cancellation, is­
suance, or alteration of any official record, including a title, a license, 
or a permit. Application for a new official record must be made in the 
manner required by law. 
§207.4. Cost of Copies of Official Records. 
(a) Standard costs. The following table lists charges for copies 
and related services. 
Figure: 43 TAC §207.4(a) 
(b) Personnel and overhead charge. A personnel charge of $15 
per hour plus an overhead charge of 20% of the personnel charge will 
be added to the costs of any request involving: 
(1) more than 50 pages; 
(2) copying of information located in two or more build­
ings that are not physically connected with each other; 
(3) copying of information located in a remote storage fa­
cility; 
(4) retrieval of information that is older than five years and 
will require more than five hours to make available for inspection; or 
(5) retrieval of information that will completely fill six or 
more archival boxes and will require more than five hours to make 
available for inspection. 
(c) Document inspection. If editing of confidential informa­
tion is required in order to obtain access to a record for inspection, the 
department may charge for the cost of making copies to edit. 
(d) Estimated charges. 
(1) If a request will result in the imposition of a charge that 
exceeds $40, the department will provide the requestor: 
(A) an itemized statement detailing all estimated 
charges; and 
(B) an identification of any less costly alternative that 
is available. 
(2) If a less costly alternative is specified, the itemized 
statement will inform the requestor of the need to contact the depart­
ment regarding the alternative and will inform the requestor: 
(A) that the request will be considered to be automati­
cally withdrawn if the requestor does not, within 10 days of the date of 
the notice and in writing, accept the charges or modify the request; and 
(B) that the requestor may respond by mail, in person, 
by facsimile transmission, or by electronic mail. 
(3) If, before the requested information is made available, 
it is determined that actual charges will exceed the charges identified in 
paragraph (1) of this subsection by 20% or more, the department will 
send the requestor an updated itemized statement detailing all estimated 
charges that will be imposed. 
(4) If an itemized or updated itemized statement is pro­
vided under paragraphs (1) or (3) of this subsection, and the requestor 
does not accept the estimated charges in writing or modify the request 
in writing within 10 days of the date of the notice, the request will be 
considered to have been withdrawn by the requestor. 
(5) Actual charges will not exceed the estimated charges in 
the itemized statement provided under paragraph (1) of this subsection 
by more than 20%, or if an updated itemized statement is provided 
under paragraph (3) of this subsection, actual charges will not exceed 
the estimated charges in the updated itemized statement. 
(e) Payment. 
(1) Payment of charges is due prior to release of copies of 
records. 
(2) Upon release of copies of records, the department will 
provide to the requestor a statement describing all charges, including 
the amount of time required for retrieval and copying, when personnel 
and overhead charges are included. The statement will be signed by 
an authorized employee with that employee’s name typed or printed 
below the signature. 
(f) Waiver. 
(1) When an employee files an internal employee 
grievance, the department will provide copies of relevant records free 
of charge to an official party to the proceeding. The department’s 
General Counsel will determine which records are relevant under this 
subsection. 
(2) The department may waive or reduce the fees charged 
under subsections (a) and (b) of this section if the executive director, 
or the division director with jurisdiction over the records, determines a 
waiver to be in the public interest because providing the records primar­
ily benefits the general public or because the records can be produced 
at a minimal expense to the public. 
§207.5. Electronic Access to Department Records. 
(a) Electronic on-line delivery systems. The department will 
provide certain information through a departmental World Wide Web 
Site (http://www.dmv.state.tx.us). Information concerning doing busi­
ness with the department, news about the department, and motor vehi­
cles-related information will be provided through this web site. 
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(b) Electronic access to vehicle title and registration informa­
tion. 
(1) Information available. The department will make 
motor vehicle registration, title, and vehicle ownership information 
available electronically to an individual, agency, or business in accor­
dance with 18 U.S.C. §2721 et seq., Transportation Code, §502.008, 
and Transportation Code, Chapter 730 under the terms of a written 
service agreement. 
(2) Agreement with business or individuals. The written 
service agreement with a business or individual must contain: 
(A) the specified purpose of the agreement; 
(B) an adjustable account, if applicable, in which an ini­
tial deposit and minimum balance is maintained in the amount of: 
(i) $200 for an on-line access account; or 
(ii) $1,000 for a prepaid account for batch purchase 
of motor vehicle registration information; 
(C) notification regarding the charges provided in 
§207.4 of this subchapter; 
(D) termination and default provisions; 
(E) service hours for access to motor vehicle records for 
on-line access; 
(F) the contractor’s signature; 
(G) a statement that the use of registration information 
obtained by virtue of a service agreement is conditional upon its being 
used: 
(i) in accordance with 18 U.S.C. §2721 et seq., 
Transportation Code, §502.008, and Transportation Code, Chapter 
730; and 
(ii) only for the purposes defined in the agreement; 
and 
(H) the statements required by §207.3(a)(3)(B) of this 
subchapter. 
(3) Agreements with governmental agencies. 
(A) The written service agreement with an agency must 
contain: 
(i) the specified purpose of the agreement; 
(ii) method of payment; 
(iii) notification regarding the charges provided in 
§207.3 of this subchapter; 
(iv) a statement that the use of registration informa­
tion obtained by virtue of a service agreement is conditional upon its 
being used in accordance with 18 U.S.C. §2721 et seq., Transportation 
Code, §502.008, and Transportation Code, Chapter 730, and only for 
the purposes defined in the agreement; 
(v) the statements required by §207.3(a)(3)(B) of 
this subchapter; 
(vi) the signature of an authorized official; and 
(vii) an attached statement citing the agency’s au­
thority to obtain social security number information, if applicable. 
(B) Texas Law Enforcement Telecommunication Sys­
tem (TLETS) access is exempt from the payment of fees. 
(c) Ineligibility to receive personal information. The depart­
ment may prohibit a person, business, or agency from receiving per­
sonal information if the department finds a violation of a term or con­
dition of the agreement entered into in accordance with subsection (b) 
of this section. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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For further information, please call: (512) 463-8683 
CHAPTER 208. EMPLOYMENT PRACTICES 
The Texas Department of Motor Vehicles (department) pro­
poses new Chapter 208, Employment Practices, Subchapter 
A, §§208.1 - 208.6, concerning Job Application Procedures; 
Subchapter B, §§208.21 - 208.27, concerning Sick Leave Pool 
Program; and Subchapter C, §§208.41 - 208.44, concerning 
Employee Training and Education. 
EXPLANATION OF PROPOSED NEW CHAPTER 
New Chapter 208 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009, which 
created the Department of Motor Vehicles (DMV) from the motor 
carrier, motor vehicle, vehicle titles and registration, and automo­
bile burglary and theft prevention authority divisions of the Texas 
Department of Transportation. This chapter establishes employ­
ment practices for the department. 
New Subchapter A, Job Application Procedures, includes 
§§208.1 - 208.6. New §208.1 establishes the policy of the DMV 
to promote internal and external equal employment opportunity 
by prescribing procedures for notifying potential applicants of 
vacant positions and making applications for employment. New 
§208.2 provides definitions; new §208.3 describes the content 
of job vacancy notices; new §208.4 provides the process for 
notification to employees and the public of vacant positions; and 
new §208.5 provides the requirements for a job application and 
how it may be submitted. New §208.6 establishes the veterans 
employment preference in compliance with Government Code, 
Chapter 657, setting forth the eligibility, posting, and reporting 
requirements. 
New Subchapter B, Sick Leave Pool Program, includes 
§§208.21 - 208.27. New §208.21 describes the purpose of 
the sick leave pool program which is to provide additional sick 
leave for an employee when the employee or the employee’s 
immediate family member has a catastrophic illness or injury. 
New §208.22 provides definitions; new §208.23 prescribes 
the responsibilities of the pool administrator; and new §208.24 
provides that an employee with a catastrophic illness or injury is 
eligible to apply for leave from the pool. New §208.25 provides 
that contributions cannot be specified for a particular person or 
work unit and establishes the procedures to contribute to the 
pool; and new §208.26 allows return of donated leave, if the 
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pool balance can accommodate the request, if an employee or 
employee’s immediate family suffers an illness or injury, and 
all accrued sick leave is exhausted. New §208.27 establishes 
the procedures for certification by a health care provider of the 
catastrophic illness or injury; requires an employee who has 
been disciplined for abuse of leave in the preceding 12 months 
to provide a second opinion; and establishes a maximum num­
ber of hours that may be granted at 720 hours or one-third of 
the balances, whichever is less. The section also provides that 
an employee, who is entitled to receive workers’ compensation 
coverage, is eligible for pool leave, that the pool administrator 
may require the patient’s condition be recertified; unused leave 
shall be returned to the pool; and an estate is not entitled to 
payment of unused sick leave. 
New Subchapter C, Employee Training and Education, includes 
§§208.41 - 208.44. New §208.41 establishes the policy to en­
courage the professional development of employees through ed­
ucation and training, and new §208.42 provides definitions. New 
§208.43 requires that an employee be full-time,  in good stand­
ing with the department, and complete an assistance agreement 
to be eligible for the program, except that a summer or tem­
porary recruitment employee is eligible for the non-degree pro­
gram. This section also requires courses to be taken at a public 
institution unless there is no public institution that can be reason­
ably attended, no public institution offers the approved courses 
or degree, the employee cannot meet the admission require­
ments of a public institution, the private institution would cost less 
than at a public institution, or the employee agrees the depart­
ment will only provide the amount of assistance that would have 
been required if the employee had attended a public institution. 
An employee may take a correspondence course or an inter­
net course offered by an out-of-state institution only if the course 
is not available from any private or public institution in Texas. 
The section sets forth the expenses that are eligible, including 
tuition, college-level exams, life experience assessments, and 
required fees and books. The section allows use of state prop­
erty for course assignments during non-duty hours, and requires 
an employee to provide grade reports and receipts for all fees. 
The section allows suspension of participation in the program for 
disciplinary probation, not meeting an obligation, becoming inel­
igible, if participation adversely affects job performance, or due 
to workload requirements. Participation may be cancelled if the 
employee ceases attending the institution, does not comply with 
the agreement, or is terminated from the department. The sec­
tion requires an employee to work for the department in return 
for assistance. The section sets forth repayment procedures for 
an employee who voluntary withdraws from the program or does 
not complete a service requirement. An employee may resume 
eligibility if the employee demonstrates the cancellation resulted 
from hardship or two years have elapsed since the cancellation. 
New §208.44 allows an employee with 12 months of service to 
be eligible for an undergraduate degree program and at least 24 
months of service for a graduate degree. A job related degree 
must be related to the job duties and a non-job degree must be 
related to a field in which the department anticipates a need. An 
employee may change the employee’s work status from full-time 
to part-time with approval of the employee’s executive officer. 
The executive director may defer, extend, reduce, or cancel debt 
or service requirements if an employee demonstrates hardship. 
An employee must work for the department for one year after 
completing a job related program, two years after completing an 
undergraduate non-job related program, and three years after 
completing a graduate non-job related program. An employee 
may take courses in a non-degree program to meet current job 
requirements. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that for the first five years the new chapter as proposed is in ef­
fect, there will be no fiscal implications for state or local govern­
ments as a result of enforcing or administering the new chapter 
as the subchapter largely incorporates the related subject matter 
of existing Title 1, TAC Chapter 4, Subchapter B, Job Applica­
tions Procedures; Subchapter E, Sick Leave Pool Program; and 
Subchapter F, Employee Training and Education, promulgated 
by the Texas Department of Transportation. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated as a result of enforcing or administering the new chapter 
will be to provide an equal opportunity for employment positions, 
provide sick leave for employees in catastrophic situations, and 
encourage employees to further their education. 
There are no anticipated economic costs for persons required to 
comply with the new chapter. There will be no adverse economic 
effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Jen­
nifer Soldano, Legal Counsel, Texas Department of Motor Ve­
hicles, 4000 Jackson Avenue, Building 1, Austin, Texas 78731. 
The deadline for receipt of comments is 5:00 p.m. on December 
21, 2009. 
SUBCHAPTER A. JOB APPLICATION 
PROCEDURES 
43 TAC §§208.1 - 208.6 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapters 656, 657, and 661 and Transporta­
tion Code, Chapter 1001, Subchapter C. 
§208.1. Purpose. 
It is the policy and practice of the Texas Motor Vehicles Board and the 
Texas Department of Motor Vehicles to ensure and promote internal 
and external equal employment opportunity and to use affirmative ac­
tion to achieve these ends. In keeping with this policy and with the 
requirements of Chapters 656 and 657 of the Government Code, this 
subchapter prescribes the procedures for notifying potential applicants 
of vacant positions within the department, making applications for em­
ployment, and obtaining a veteran’s employment preference. 
§208.2. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
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(1) Competent--The status of a person who has not been 
adjudicated incompetent through a court action. 
(2) Department--The Texas Department of Motor Vehicles. 
(3) Established service-connected disability--A disability 
that has been or may be established by official military records. 
(4) Official--Member of the Texas Motor Vehicles Board. 
(5) Orphan--An individual whose deceased father or 
mother was a veteran. 
(6) Public entity--A public department, commission, 
board, or agency. 
(7) Veteran--An individual who served in the army, navy, 
air force, marine corps, or coast guard of the United States or in an 
auxiliary service of one of those branches of the armed forces. 
§208.3. Job Vacancy Notices. 
The department will develop and disseminate job vacancy notices that 
clearly describe the essential functions, minimum qualifications, and 
knowledge, skills, and abilities required for each vacant position. All 
job vacancy notices will include a closing date by which date applica­
tions must be received by the department. 
§208.4. Notification. 
The department shall notify its employees and the public of vacant po­
sitions by: 
(1) distributing internal and external job vacancy informa­
tion statewide on the department’s intranet; 
(2) distributing notices of vacancies for all jobs for which 
the public will be considered, with the Texas Workforce Commission 
and the department’s website; and 
(3) publishing vacancy information as appropriate in news­
papers and recognized minority publications of general circulation in 
the state. 
§208.5. Application. 
(a) An applicant, applying in response to a job vacancy notice, 
shall: 
(1) carefully review the job vacancy notice relative to the 
qualifications described; and 
(2) submit a completed application form and such other in­
formation as may be required by the department that responds specifi ­
cally to the qualifications and location criteria described in the job va­
cancy notice. A resume may supplement the application form. 
(b) An application will not be accepted if the applicant will not 
be 17 years of age or older upon date of hire. 
(c) Applications must be received no later than 5:00 p.m. on 
the closing day, or postmarked on or before the closing day. 
(d) An applicant may submit an application by facsimile or 
electronically. If the application is submitted electronically and the ap­
plicant is invited to interview, the applicant must verify the submission 
and sign a hard copy of the application when interviewed. 
§208.6. Veteran’s Employment Preference. 
(a) Policy. 
(1) In compliance with Government Code, Chapter 657, an 
individual who qualifies for a veteran’s employment preference is en­
titled to a preference in employment with the department over other 
applicants for the same position who do not have a greater qualifica­
tion. 
(2) An individual who has an established service-con­
nected disability and is entitled to a veteran’s employment preference, 
is entitled to preference for employment in a position over all other 
applicants for the same position without a service-connected disability 
and who do not have a greater qualification. 
(3) The veteran’s employment preference does not apply to 
a position: 
(A) of private secretary or deputy of an official of the 
department; or 
(B) in which the employee is in a strictly confidential 
relation to the appointing or employing official. 
(b) Eligibility. 
(1) A veteran qualifies for a veteran’s employment prefer­
ence if the veteran: 
(A) served in the military for not less than 90 consec­
utive days during a national emergency declared in accordance with 
federal law or was discharged from military service for an established 
service-connected disability; 
(B) was honorably discharged from military service; 
and 
(C) is competent. 
(2) A surviving spouse qualifies for a veteran’s employ­
ment preference if the: 
(A) veteran was killed while on active duty; 
(B) veteran served in the military for not less than 90 
consecutive days during a national emergency declared in accordance 
with federal law; 
(C) surviving spouse is competent; and 
(D) surviving spouse has not remarried. 
(3) An orphan qualifies for a veteran’s employment prefer­
ence if the: 
(A) veteran was killed while on active duty; 
(B) veteran served in the military for not less than 90 
consecutive days; and 
(C) orphan is competent. 
(c) Listing positions with Texas Workforce Commission. The 
department will provide information regarding an open position that is 
subject to the veteran’s employment preference to the Texas Workforce 
Commission. 
(d) Percentage of workforce requirement. 
(1) The department will give preference in hiring to quali­
fied individuals so that at least 40% of the employees of the department 
are selected from individuals given that preference. 
(2) The department will give 10% of the preferences 
granted under this section to qualified veterans discharged from the 
armed services of the United States within the preceding 18 months. 
(3) The requirements of this subsection do not apply if at 
least 40% of its employees are entitled to the preference. 
(e) Investigation of eligibility. 
34 TexReg 8222 November 20, 2009 Texas Register 
(1) An applicant, who is given a veteran’s employment 
preference, shall provide proof, in the form of a Department of Defense 
Form 214 (DD Form 214), of his or her eligibility for such preference 
to the hiring supervisor. 
(2) An applicant with an established service-connected dis­
ability shall furnish a document to the hiring supervisor that establishes 
the disability and which is issued by a branch of the military. 
(3) An applicant who is a surviving spouse or orphan shall 
provide proof in the form of a DD Form 214 and a death certificate for 
the veteran. 
(4) A hiring supervisor, upon receipt of an employment ap­
plication from a qualified individual, who is entitled to a veteran’s em­
ployment preference, shall investigate the qualifications of the appli­
cant for the position, by reviewing the information contained on the 
employment application and obtained during interviews for the posi­
tion before making an offer of employment. 
(f) Reduction in workforce. 
(1) An individual entitled to a veteran’s employment pref­
erence is also entitled to a preference in retaining employment if the 
department reduces its workforce. 
(2) The preference, granted under this subsection, applies 
only to the extent that a reduction in workforce by the department in­
volves other employees of a similar type or classification. 
(g) Reporting requirements. The department shall file quar­
terly with the comptroller a report that states: 
(1) the percentage of the total number of employees hired 
by the department during the reporting period who are persons entitled 
to a veteran’s employment preference under this section; and 
(2) the percentage of the total number of the department’s 
employees who are persons entitled to a veteran’s employment prefer­
ence under this section. 
(h) Federal law and grants. To the extent that this section con­
flicts with federal law or a limitation provided by a federal grant to a 
public entity, this section will be construed to operate in harmony with 
the federal law or limitation of the federal grant. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. SICK LEAVE POOL 
PROGRAM 
43 TAC §§208.21 - 208.27 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapters 656, 657, and 661 and Transporta­
tion Code, Chapter 1001, Subchapter C. 
§208.21. Purpose. 
The purpose of the sick leave pool program is to provide additional sick 
leave for an employee when the employee or the employee’s immediate 
family member has a catastrophic illness or injury which causes the 
employee to exhaust all paid leave. Authority for the creation of the 
sick leave pool program is contained in Government Code, Chapter 
661, Subchapter A, State Employee Sick Leave Pool. 
§208.22. Definitions. 
The following words and terms, when used in the sections under this 
subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Catastrophic illness or injury--A severe condition or 
combination of conditions affecting the mental or physical health of 
an employee or an employee’s immediate family member that requires 
the services of a health care provider for a prolonged period of time 
and that forces the employee to exhaust all paid leave earned by that 
employee. 
(2) Contribute--To give sick leave from an employee’s per­
sonal sick leave account to the department sick leave pool. 
(3) Different but related condition--A secondary cata­
strophic condition that occurs at a later date and is caused by a primary 
catastrophic condition such as cancer, which spreads from one part of 
the body to another. 
(4) Discipline--Written reprimand, probation, suspension 
without pay, involuntary demotion, involuntary transfer (lateral), or 
disciplinary reduction in pay. 
(5) Employee--A person, other than the executive director, 
who is employed by the department. 
(6) Health care provider--A medical doctor (MD) or a doc­
tor of osteopathy (DO) who is licensed and authorized to practice in 
this country or in a country other than the United States in accordance 
with the law of that country, and who is performing within the scope 
of his or her practice as defined under applicable law. 
(7) Human resources officer--An employee with a human 
resources business job title and who is responsible for verifying the ac­
curacy of all employee paid leave records. If more than one employee 
has these responsibilities, their activities will be coordinated for the 
purpose of this subchapter. 
(8) Immediate family--Individuals related by kinship, 
adoption, or marriage who are living in the same household, foster 
children living in the same household and certified by the Texas 
Department of Family and Protective Services, or a spouse, child, 
or parent of the employee who does not live in the same household 
and who needs care and assistance as a direct result of a documented 
medical condition. 
(9) Incapacitated--Unable to perform the individual’s nor
mal daily activities, including working and activities that are funda
­
­
mental for self care such as dressing, eating, ambulating, toileting, and 
hygiene, due to the catastrophic medical condition. 
(10) Licensed psychiatrist--A psychiatrist licensed by a 
state medical licensing board. 
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(11) Paid Leave--Accrued sick leave, vacation leave, and 
regular or Fair Labor Standards Act compensatory time earned by an 
employee. 
(12) Pool administrator--The Director of the Human Re­
sources Division or designee who administers the department’s sick 
leave pool program. 
(13) Request--An initial application for withdrawal from 
the sick leave pool or an application for an extension of a withdrawal 
due to a catastrophic illness or injury. 
(14) Severe physical condition--A physical illness or injury 
that will likely result in death or causes the patient to be incapacitated 
for 12 continuous weeks or more for the current episode. 
(15) Severe psychological condition--A psychological ill­
ness that results in: 
(A) a patient being suicidal or capable of harming them­
selves or others and requires five days or more inpatient hospitalization; 
or 
(B) electroshock treatment. 
(16) Sick leave--Leave taken when sickness, injury, or 
pregnancy and confinement prevent the employee’s performance of 
duty or when the employee is needed to care and assist a member of 
his or her immediate family who is actually ill. 
(17) Sick leave pool--A department-wide pool that re­
ceives voluntary contributions of sick leave from employees and 
which transfers approved amounts of sick leave to eligible employees. 
(18) Withdrawal--An approved transfer of sick leave hours 
from the department sick leave pool. 
§208.23. Administration of the Pool. 
The pool administrator is responsible for developing procedures for the 
operation of the pool; developing forms for contributing leave to, or 
requesting leave from the sick leave pool; and issuing interpretations 
and clarifications of the sick leave pool program. 
§208.24. Eligibility. 
(a) All employees may participate in the sick leave pool pro­
gram. 
(b) An employee with a catastrophic illness or injury is not 
required to contribute to the pool before he or she may apply for pool 
leave. 
(c) An employee who has previously contributed to the pool 
and does not suffer a catastrophic illness or injury may apply to use 
sick leave from the sick leave pool as specified in §208.26 of this title 
(relating to Contribution Returns). 
§208.25. Contributions. 
(a) Restrictions. 
(1) An employee may voluntarily contribute any amount of 
sick leave hours allowed by Government Code, Chapter 661, Subchap­
ter A, State Employee Sick Leave Pool. 
(2) Contributions may not be specified for use by a certain 
individual or within a specific work unit. 
(b) Procedures. 
(1) The department will encourage all employees, includ­
ing an employee who is planning to retire, terminate employment, or 
resign, to contribute sick leave hours. 
(2) An employee who wishes to contribute sick leave to the 
pool shall submit a contribution form prescribed by the pool adminis­
trator to his or her human resources officer. 
(3) After verifying the accuracy of information on the ap­
plication, the human resources officer shall sign the application and 
submit it to the pool administrator. 
(4) Once the application is approved by the pool adminis­
trator, the pool administrator shall transfer hours from the employee’s 
account to the sick leave pool account. 
§208.26. Contribution Returns. 
(a) Restrictions. 
(1) An employee or employee’s immediate family member 
must suffer an illness or injury, not necessarily catastrophic, to have the 
employee’s contribution returned. 
(2) Regardless of the number of requests, the number of 
hours that may be returned to an employee shall not exceed the total 
number of hours he or she has contributed since the beginning of the 
program, November 1, 2009. 
(3) All accrued sick leave must be exhausted by the em­
ployee before hours will be returned from a previous contribution. 
(4) The maximum number of hours that may be returned 
per request shall not exceed the amount needed. The amount needed is 
determined from the information provided by the health care provider. 
(5) If the pool balance cannot accommodate the amount 
needed, the employee shall be refunded one-third the balance of the 
pool. 
(6) An employee who is planning to retire and who has con­
tributed sick leave to the pool may not have his or her contributions 
returned in order to receive a retirement credit. 
(b) Procedures. 
(1) The employee shall complete a withdrawal of contribu­
tion form prescribed by the pool administrator. 
(2) The human resources officer shall verify all sick leave 
balances and the date and time all accrued sick leave was or will be 
exhausted. 
(3) The pool administrator shall review the withdrawal of 
contribution form and approve or deny the transfer of hours from the 
sick leave pool to the employee’s personal sick leave account. 
§208.27. Withdrawals. 
(a) Restrictions. 
(1) An employee or an employee’s immediate family must 
have a catastrophic illness or injury to be eligible to withdraw from 
the pool. The patient’s health care provider must certify in writing 
that the illness or injury of the employee or member of the employee’s 
immediate family is catastrophic and that the catastrophic illness is the 
reason the employee needs to be out of work. 
(2) A written certification from a health care provider must 
be submitted with all requests for withdrawals. Requests related to 
severe psychological conditions must be certified by a licensed psychi­
atrist. The certification: 
(A) shall include: 
(i) the diagnosis and prognosis of the condition or 
combination of conditions; 
(ii) the date the employee or employee’s immediate 
family member will be able to return to activities of daily living; 
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(iii) the amount of time the employee will be needed 
to provide primary care if the certification is for the employee’s imme­
diate family member; and 
(iv) if the certification is for the employee’s imme­
diate family member, the specific type of care the employee needs to 
provide; 
(B) shall be in a form prescribed by the pool adminis­
trator; and 
(C) is confidential, unless otherwise required by law, 
and may only be released to the human resources officer. 
(3) With the request for withdrawal, an employee who has 
been formally disciplined for abuse of leave in the 12 months preceding 
the date on which the leave from the pool will be needed must provide, 
at his or her expense, a second health care provider certification from a 
different doctor chosen by the department. The pool administrator will 
deny the request if the second health care provider does not certify that 
a catastrophic condition exists. 
(4) The employee must submit an updated health care 
provider’s certification that certifies that the catastrophic illness or 
injury still exists, and that it is necessary for the employee to be off 
work to recover or assist in the recovery from the catastrophic illness 
or injury before an extension may be approved. 
(5) An employee’s use of a transfer from the sick leave pool 
for family members not residing in that employee’s household is strictly 
limited to the time necessary to provide assistance to a spouse, child, or 
parent of the employee who needs such care and assistance as a direct 
result of a documented medical condition. 
(6) The maximum number of hours that may be granted 
per catastrophic condition per employee is 720 hours (90 work days) 
or one third of the pool balance, whichever is less at the time a request 
is received. If there is a different but related physical catastrophic con­
dition, an employee may receive a second grant of up to 720 hours (90 
work days) or one-third of the pool balance, whichever is less at the 
time the request is received. 
(7) When the pool balance is below 7200 hours, an em­
ployee may not be transferred more than 340 hours (approximately 
two months) per request, unless unpaid leave is incurred before the 
request is approved. If unpaid leave is incurred, the employee may not 
be transferred more than the sum of the unpaid leave and 340 hours. 
Additionally, the pool administrator will approve or deny all requests 
in the order in which they are received. 
(8) The time transferred will begin on the date and time 
the employee exhausted all paid leave or, in cases that are eligible for 
workers’ compensation payments, after the period covered by the last 
workers’ compensation check distributed. 
(9) An employee who uses pool sick leave, in accordance 
with this subchapter, is not required to pay back that leave. 
(10) An employee must exhaust all paid leave before using 
hours approved from the sick leave pool. 
(11) All withdrawals from the pool must be used solely for 
the catastrophic illness or injury for which they were granted. 
(12) An employee who is in need of additional sick leave 
after exhausting all paid leave shall exhaust all available extended sick 
leave before using time granted from the sick leave pool. 
(13) An employee who is injured on the job, who is enti­
tled to receive workers’ compensation payments, and who chooses to 
integrate his or her sick leave, vacation leave, or compensatory time is 
also eligible to receive a withdrawal in accordance with this subchapter 
if the claim is for a catastrophic illness or injury. 
(14) Hours from the sick leave pool may be granted in a 
block of time and used on an as needed basis. The pool administrator 
may require the unused hours to be returned to the pool after such time 
has expired unless an immediate need for such leave still exists. 
(15) The pool administrator may require the patient’s con­
dition to be recertified by a health care provider on a monthly basis. 
If the employee is determined to be able to return to work sooner than 
indicated on a previous certification, the pool administrator may re­
quire the unused portion of a withdrawal to be returned to the pool. If 
the employee fails to cooperate with recertification requirements and 
reevaluation procedures, the pool administrator may deny the request 
or require the unused portion of a withdrawal be returned to the sick 
leave pool. 
(16) Unused sick leave from the pool shall be returned to 
the pool when the need for such leave ceases to exist or the pool ad­
ministrator requires it in accordance with this subchapter. 
(17) The estate of a deceased employee is not entitled to 
payment for unused sick leave from the pool. 
(b) Procedures. 
(1) The employee shall complete the application for with­
drawal. The human resources officer shall assist the employee by ver­
ifying all paid leave balances and the date and time all paid leave was 
or will be exhausted. 
(2) The employee shall submit the application and the 
health care provider’s certification form and a copy of the employee’s 
functional job description to his or her health care provider no earlier 
than 15 workdays before the need for the withdrawal. The health 
care provider will complete the certification form and mail it, with the 
completed application, directly to the employee’s human resources 
officer. 
(3) The pool administrator will consider applications for 
withdrawal in the order in which they are received and shall approve 
or deny the request within five working days of that date. 
(4) If the pool administrator questions the validity of the 
certification completed by the employee’s health care provider, based 
on the average expected duration or severity of the condition, the 
administrator may request a health care provider, contracted by the 
department, to review the patient’s medical records. The contracted 
health care provider may consult with the patient’s health care provider 
if more information is needed. If the determination of the contracted 
health care provider differs from the patient’s health care provider, 
the request may be denied. If necessary, the pool administrator may 
request that the patient’s medical records be reviewed by a third health 
care provider who is not under contract with the department. The pool 
administrator and the employee must agree on the third health care 
provider. The determination of the third health care provider is bind­
ing. The department will pay for both reviews. If the employee fails 
to cooperate with the medical records review, the pool administrator 
may deny the request. 
(5) The pool administrator may require that the unused por­
tion of the withdrawal be returned to the sick leave pool if the em­
ployee: 
(A) fails to cooperate with a medical records review; 
(B) submits false information; 
(C) remains off work because the employee is not fol­
lowing the doctor’s prescribed treatment; or 
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(D) is abusing sick leave pool hours. 
(6) The pool administrator will determine the amount of 
sick leave transferred for each request based on: 
(A) the number of hours requested by the employee; 
(B) the health care provider’s certification which indi­
cates the approximate date the patient will be able to return to light and 
normal duties or the amount of time that the employee is needed to pro­
vide primary care for the immediate family member; 
(C) the date and time all paid leave was or will be ex­
hausted; and 
(D) the balance of the pool. 
(7) The pool administrator shall approve or deny the trans­
fer of hours from the sick leave pool to the employee’s personal sick 
leave account. 
(8) The human resources officer shall inform the pool ad­
ministrator of the amount of leave the employee used for the illness or 
injury at the end of each month, and, if the employee has returned to 
work, the total number of hours used and how many hours are being 
returned. 
(9) The pool administrator shall return all unused hours to 
the pool. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER C. EMPLOYEE TRAINING 
AND EDUCATION 
43 TAC §§208.41 - 208.44 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapters 656, 657, and 661 and Transporta­
tion Code, Chapter 1001, Subchapter C. 
§208.41. Purpose. 
It is the policy of the Texas Department of Motor Vehicles to encour­
age the professional development of employees through education and 
training under the State Employees Training Act, Government Code, 
Chapter 656, Subchapter C. These programs are designed to increase 
the job potential of employees, provide financial assistance for continu­
ing education, and introduce new technology and educational methods 
into the workplace. This subchapter governs the eligibility and obliga­
tions of employees under training and education programs. 
§208.42. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Assistance--Financial aid provided by the department 
to its employees for education expenses. 
(2) Department--The Texas Department of Motor Vehicles. 
(3) Director--The director of the Human Resources Divi­
sion or the director’s designee not below the level of section director. 
(4) Employee’s executive officer--An employee’s division 
director or that person’s designee. 
(5) Executive director--The executive director of the de­
partment or the executive director’s designee not below the level of 
assistant executive director. 
(6) Good standing--Meeting of all performance standards 
in an employee’s most recent performance evaluation and not being on 
probation. 
(7) Hardship--A serious illness, family emergency, or ex­
tenuating circumstance that is beyond the control of the employee and 
that reasonably precludes the employee from complying with an assis­
tance agreement. 
(8) Institution--A college or university accredited by a 
major regional academic accrediting agency for institutions of higher 
learning, such as the Southern Association of Colleges and Schools. 
§208.43. General Standards. 
(a) Applicability. This section establishes standards applica­
ble to all assistance unless different standards are established for a par­
ticular program as described in §208.44 of this subchapter (relating to 
Particular Programs). 
(b) Eligibility. An employee must meet the following require­
ments to be eligible for an assistance program. 
(1) The employee must be a full-time employee. Summer 
employees and temporary recruitment program employees are ineligi­
ble, except for the non-degree program. 
(2) The employee must be in good standing with the de­
partment. 
(3) The employee must complete an assistance agreement 
setting forth the conditions of assistance, including the amount of 
the assistance, the requirements of continued eligibility, and the 
employee’s repayment responsibilities. 
(c) Scope of assistance. 
(1) Type of institution. 
(A) Assistance will be authorized only for courses and 
degrees earned through an institution. 
(B) All courses, whether offered in person, through cor­
respondence, or over the internet, must be taken if possible from a pub­
lic institution in Texas. 
(C) If an employee is enrolled in a degree program in 
a private institution in Texas, the employee must earn as many credits 
as possible at a Texas public institution if that will reduce the amount 
of required assistance. Courses, whether offered in person, through 
correspondence, or over the internet, may be taken from a Texas private 
institution only if: 
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(i) no public institution offers a comparable course 
that can reasonably be attended by the employee during non-duty 
hours; 
(ii) no public institution offers the approved courses 
or degree; 
(iii) the employee cannot meet the admission re­
quirements of a public institution; 
(iv) the completion of the degree or course at a pri­
vate institution would cost less than at a public institution; or 
(v) the employee agrees the department will only 
provide the amount of assistance that would have been required if the 
employee had attended a public institution. 
(D) An employee may take a correspondence course 
or an internet course offered by an out-of-state institution only if the 
course is not available from any private or public institution in Texas, 
whether in person, as a correspondence course, or over the internet. 
(2) Eligible expenses. The following expenses are eligible 
for financial assistance: 
(A) tuition; 
(B) College Level Equivalency Program exams or sim­
ilar exams if they relate to a course that is part of the employee’s ap­
proved degree plan and if the employee scores high enough to receive 
college credit or a waiver of course requirements; 
(C) life experience assessments for which the employee 
obtains a credit if the credit is part of the employee’s approved degree 
plan; and 
(D) required fees and books. 
(3) Use of state property. An employee participating in 
a program may use the department’s self-service copy machines, 
typewriters, calculators, copy paper, and microcomputers to complete 
course assignments during non-duty hours and when use does not 
interfere with the department’s business. 
(4) Retaken courses. The department will not pay expenses 
incurred to retake a course or to take a substitute for a failed course 
unless the department has been reimbursed for the cost of the failed 
course. 
(d) Conditions of participation. 
(1) Grade verification. Each semester an employee shall 
provide grade reports to the employee’s executive officer to verify that 
the employee received full credit for all courses. 
(2) Outside aid. An employee shall provide receipts for all 
fees and shall promptly report any outside funds received. The de­
partment will deduct any amounts received by the employee through 
grants, scholarships, or other financial aid from the assistance provided 
to the employee. 
(3) Suspension. 
(A) The employee’s executive officer may suspend an 
employee for any of the following reasons. 
(i) Participation may be suspended indefinitely if an 
employee is placed on disciplinary probation. 
(ii) Participation may be suspended indefinitely if 
the employee does not meet any obligation or does not maintain eli­
gibility or if the employee’s executive officer determines that the em­
ployee’s participation in an assistance program adversely affects the 
employee’s job performance. 
(iii) An employee’s participation may be suspended 
based on extraordinary work requirements as determined by the em­
ployee’s executive officer. 
(B) Suspension will not be considered a failure to re­
main active in the program. 
(e) Service requirement. An employee shall agree to work for 
the department in return for assistance. This service requirement shall 
begin 30 days after the date the employee receives the degree if the 
employee meets all conditions of employment and eligibility at that 
time. 
(f) Repayment. 
(1) Circumstances requiring repayment. 
(A) An employee who voluntarily withdraws from an 
assistance program or who separates from department employment 
while participating in an assistance program shall repay all assistance 
provided by the department for courses taken under the assistance 
agreement. 
(B) An employee who does not meet all conditions of 
employment and eligibility during a service requirement or who does 
not complete a service requirement in its entirety shall repay all assis­
tance provided by the department. Repayment shall not be prorated or 
reduced because a portion of a service requirement has been fulfilled. 
(2) Failure to pass course. An employee who does not pass 
a course must repay funds provided by the department for that course. 
If the employee repays the department for the course, the employee may 
continue in the program. If the employee does not repay the department 
for the course, no additional assistance will be provided. An employee 
in a continuing program must repay the debt before the next semester 
to continue participation in the assistance program. 
(3) Repayment schedule. The executive officer will es­
tablish a repayment schedule. Employees shall follow the repayment 
schedule set by the department. The repayment schedule will consist 
of: 
(A) up to 60 equal monthly installments beginning 90 
days after employment or participation ceases; and 
(B) minimum installments of no less than $20 based on 
the employee’s ability to repay and the amount owed. 
(4) Costs of collection. An employee is liable to the de­
partment for any reasonable expense incurred in obtaining payment, 
including reasonable attorney’s fees. 
(5) Credit agencies. The department may notify credit 
agencies if an employee does not repay the department. 
(g) Cancellation. 
(1) Grounds. The department will cancel an employee’s 
participation if the employee: 
(A) withdraws from the approved institution; 
(B) is removed or prohibited from attending the ap­
proved institution; 
(C) does not comply with any term of the assistance 
agreement; or 
(D) is terminated from the department while participat­
ing in a program or before completion of a service requirement. 
(2) Resumption of eligibility. If the department cancels an 
employee’s participation, the employee will no longer be eligible for 
assistance unless the employee has fully repaid the department and: 
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(A) the employee demonstrates that the cancellation re­
sulted from hardship; or 
(B) two years have elapsed since the employee’s partic­
ipation was canceled. 
§208.44. Particular Programs. 
(a) Degree programs. The department offers two degree pro­
grams, the job-related degree program and the non-job-related degree 
program. These programs provide assistance to employees who con­
tinue to work while earning their degrees. 
(1) In general. 
(A) Eligibility. An employee must meet the following 
additional requirements to be eligible for a degree program. 
(i) The employee must have at least 12 months of 
service time with the department for an undergraduate degree and at 
least 24 months for a graduate degree. 
(ii) The employee must have written acceptance 
from an institution and a degree plan signed by the institution’s 
representative. 
(iii) The employee’s executive officer must approve 
the employee’s participation. If the employee is seeking a doctoral de­
gree, the executive director must also approve the employee’s partici­
pation. 
(B) Elective courses. An employee’s executive officer 
may reject an elective course if it is not related to the employee’s duties 
unless rejection of the elective will extend the employee’s time in the 
program. Substitutions will not be made for any courses required for a 
degree. 
(C) Conditions of participation. An employee’s execu­
tive officer will reconsider the employee’s participation in the program 
each semester. An employee must meet the following additional stan­
dards to maintain eligibility. 
(i) The employee must be enrolled at an approved 
institution and in a course of instruction leading toward an approved 
degree. 
(ii) The employee must be enrolled at least two 
semesters per school year. The employee’s executive officer may 
waive this requirement in writing if a copy of the written waiver is 
sent to the director. 
(D) Use of state time. Department duty hours may not 
be used for attending classes, studying, or other activities associated 
with a degree program. An employee may use annual leave, flextime, 
or compensatory time with prior written approval from the employee’s 
supervisor. With the approval of the employee’s executive officer, an 
employee may change the employee’s work status from full-time to 
part-time to accommodate class scheduling. 
(E) Repayment. The executive director may approve a 
deferral or an extension of the repayment period or the reduction or 
cancellation of debt or service requirements in the best interest of the 
department or if an employee demonstrates hardship. Deferral or ex­
tension of repayment does not relieve the employee of the responsibil­
ity to repay the funds owed. 
(2) Job-related degree program. 
(A) Eligibility. To participate in the job-related degree 
program, an employee must seek enrollment and participation in a field 
of study that: 
(i) relates to the employee’s current assigned work 
and position; 
(ii) enables the employee to meet increased de
mands of the employee’s job assignment; or 
(iii) is required for the employee to progress in the 
employee’s career ladder. 
(B) Service requirement. An employee shall work for 
the department for one year after completing the program. 
(3) Non-job-related degree program. 
­
(A) Eligibility. To participate in the non-job-related de­
gree program, an employee must seek enrollment and participation in 
a field of study that meets minimum requirements for an occupation in 
which the department anticipates staffing needs. The employee must 
have demonstrated an aptitude through job performance and receive 
the approval of the employee’s executive officer and the concurrence 
of the director. 
(B) Service requirement. An employee shall work for 
the department for two years after receiving an undergraduate degree 
and for three years after receiving a graduate degree. 
(b) Non-degree program. The department offers a non-degree 
program, under which an employee may, as part of the employee’s de­
velopmental plan, take courses to improve the employee’s knowledge 
and skills to meet current job requirements while continuing to work. 
(1) Eligibility. Any full-time department employee, in­
cluding a summer employee or a temporary recruitment program 
employee, is eligible for the non-degree program with the approval of 
the employee’s executive officer. 
(2) Service requirement. There is no service requirement 
for a course taken under the non-degree program. 
(3) Repayment. The executive director may approve a de­
ferral or an extension of the repayment period or the reduction or can­
cellation of debt or service requirements in the best interest of the de­
partment or if an employee demonstrates hardship. Deferral or exten­
sion of repayment does not relieve the employee of the responsibility 
to repay the funds owed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 209. FINANCE 
The Texas Department of Motor Vehicles (department) proposes 
new Chapter 209, Finance, Subchapter A, §209.1 and §209.2, 
concerning Collection of Debts; and Subchapter B, §§209.21 ­
209.24, concerning Payment of Fees for Department Goods and 
Services. 
EXPLANATION OF PROPOSED NEW CHAPTER 
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New Chapter 209 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009, which 
created the Department of Motor Vehicles (DMV) from the motor 
carrier, motor vehicle, vehicle titles and registration, and automo­
bile burglary and theft prevention authority divisions of the Texas 
Department of Transportation. This chapter establishes the pro­
cedure for collecting debts by the department and payment of 
fees to the department. 
New Subchapter A, Collection of Debts, includes §209.1 and 
§209.2. New §209.1 provides definitions, that the department 
may subtract a debt from payment to a contractor, and the 
contents of records retained regarding the delinquent obligation. 
The section also sets forth the procedure for sending notification 
of obligation and a series of demand letters. Each demand 
letter will set forth the nature and amount of the obligation owed 
to the department and will be mailed by first class mail. 
If the obligation remains unpaid, it may be referred for collection 
to the Office of the Attorney General after considering the ex­
pense of collection, the size of the debt, any security, likelihood 
of collection, resources available to collect, and policy reasons. 
The department may record a lien or utilize a warrant hold pur­
suant to Government Code, §402.055. 
New §209.2 authorizes the department to seek collection of dis­
honored checks, and to charge a reasonable processing fee, not 
to exceed $25. Upon receipt of notice of a refusal to honor a 
check, the department will send a written notice by certified mail, 
return receipt requested, to notify the drawer or endorser of the 
dishonored check and will request payment no later than 10 days 
after the date of receipt of the notice. The amount must be paid 
with a cashier’s check or money order or with a valid credit card, 
including the fee required by §209.23(c) of this chapter (relating 
to Methods of Payment). If payment is not received within 10 
days after the date of receipt of the notice, the obligation will be 
considered delinquent and will be processed in accordance with 
§209.1 of this subchapter. The department may notify appropri­
ate credit bureaus or agencies, or refer the matter for criminal 
prosecution. 
New Subchapter B, Payment of Fees for Department Goods and 
Services, includes §§209.21 - 209.24. New §209.21 prescribes 
acceptable payment methods and requirements for payment; 
and new §209.22 provides definitions. New §209.23 allows pay­
ment with a valid credit card; by electronic funds transfer; with a 
personal check, business check, cashier’s check, or money or­
der; or by cash in person. Except for transactions involving ve­
hicle title and registration division goods and services, payment 
may be made by credit card only if the transaction involves a 
charge of at least five dollars. Persons paying by credit card will 
pay a service charge of one dollar per transaction. New §209.24 
exempts motor carrier registration fees under §218.15 of this title 
(relating to Payment of Fees), motor transportation broker fees 
under §218.42 of this title (relating to Fees), and fees required for 
Internet motor vehicle registration under Chapter 217 of this title 
(relating to Vehicle Titles and Registration) from the subchapter. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that for each of the first five years the new chapter as proposed 
is in effect,  there will be no  fiscal implications for state or local 
governments as a result of enforcing or administering the new 
chapter as the subchapter largely incorporates the subject mat­
ter of existing Title 1, TAC Chapter 5, Subchapter B, Collection of 
Debts, promulgated by the Texas Department of Transportation. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that, for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated as a result of enforcing or administering the new chapter 
will be to provide an efficient and effective process for collection 
of debts owed to the department. 
There are no anticipated economic costs for persons required to 
comply with the new chapter. There will be no adverse economic 
effects on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Jen­
nifer Soldano, Texas Department of Motor Vehicles, 4000 Jack­
son Avenue, Building 1, Austin, Texas 78731. The deadline for 
receipt of comments is 5:00 p.m.  on  December 21, 2009. 
SUBCHAPTER A. COLLECTION OF DEBTS 
43 TAC §209.1, §209.2 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 1001, and Government Code, 
§2107.002. 
§209.1. Collection of Debts. 
(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Attorney general--The Office of the Attorney General 
of Texas. 
(2) Debtor--Any person liable for an obligation owed to the 
department or against whom a claim or demand for payment has been 
made. 
(3) Delinquent--Payment is past due by law or by custom­
ary business practice, and all conditions precedent to payment have 
occurred or been performed. 
(4) Department--The Texas Department of Motor Vehicles. 
(5) Division--An organizational unit in the department’s 
Austin headquarters. 
(6) Obligation--A debt, judgment, claim, account, fee, fine, 
tax, penalty, interest, loan, charge, or grant. 
(7) Person--An individual, corporation, organization, busi­
ness trust, estate, trust, partnership, association, and any other legal en­
tity. 
(8) Security--Any right to have property owned by an en­
tity with an obligation to the department sold or forfeited in satisfaction 
of the obligation, and any instrument granting a cause of action in favor 
of the department against another entity or that entity’s property, such 
as bond, letter of credit, or other collateral that has been pledged to the 
department to secure an obligation. 
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(b) Collection from contractors. If an obligation of a contrac­
tor of the department is delinquent and the department owes payment 
to that contractor, the department will subtract the amount of the obli­
gation from the payment if practical. 
(c) Notification of obligation and demand letters. 
(1) The division responsible for determining that an obli­
gation is owed to the department will send to the debtor written notice 
of the obligation that contains the amount owed and the date payment 
is due. 
(2) If no satisfactory response is received within 30 days 
after the date that the notice is sent under paragraph (1) of this subsec­
tion, the obligation becomes delinquent on the 31st day after the date 
that notice is sent. The division will send a first demand letter not later 
than the 30th day after the date on which the obligation becomes delin­
quent. 
(3) If no satisfactory response is received within 30 days 
after the day on which the first demand letter was sent, the division will 
send a final demand letter no later than 60 days after the date on which 
the first demand letter was sent. The final demand letter will include 
a deadline by which the debtor must respond and, if the department 
determines in accordance with subsection (e) of this section that the 
obligation should be referred to the attorney general, a statement that 
the obligation, if not paid, will be referred to the attorney general. 
(4) Each demand letter will set forth the nature and amount 
of the obligation owed to the department and will be mailed by first 
class United States mail, in an envelope bearing the notation "address 
correction requested." If an address correction is provided by the 
United States Postal Service, the division will resend the demand letter 
to that address prior to referral to the attorney general. 
(d) Records. The department will retain a record of a delin­
quent obligation. A record shall contain documentation of the follow­
ing information: 
(1) the identity of each person liable on all or any part of 
the obligation; 
(2) the physical address of the debtor’s place of business; 
(3) the physical address of the debtor’s residence, where 
applicable; 
(4) a post office box address where it is impractical to ob­
tain a physical address, or when the post office box address is in addi­
tion to a correct physical address; 
(5) attempted contacts with the debtor; 
(6) the substance of communications with the debtor; 
(7) efforts to locate the debtor and the assets of the debtor; 
(8) state warrants that may be issued to the debtor; 
(9) current contracts with the department; 
(10) security interests that the department has against any 
assets of the debtor; 
(11) notices of bankruptcy, proofs of claim, dismissals and 
discharge orders received from the United States bankruptcy courts; 
and 
(12) other information relevant to collection of the delin­
quent account. 
(e) Referrals of a delinquent obligation to the attorney general. 
(1) Prior to referral of a delinquent obligation to the attor­
ney general, the department will: 
(A) verify the debtor’s address and telephone number; 
(B) send a first and final demand letter to the debtor in 
accordance with subsection (c) of this section; 
(C) verify that the obligation is not considered uncol­
lectible under paragraph (2) of this subsection; 
(D) prepare and file a proof of claim in the case of a 
bankruptcy unless the department is represented by the attorney gen­
eral; and 
(E) file a claim in the probate proceeding if the debtor is 
deceased unless the department is represented by the attorney general. 
(2) The department will consider a delinquent obligation 
uncollectible and will make no further effort to collect if the obligation: 
(A) has been dismissed or discharged in bankruptcy; 
(B) is subject to an applicable limitations provision that 
would prevent collection as a matter of law; 
(C) is owed by a corporation which has been dissolved, 
is in liquidation under Chapter 7 of the United States Bankruptcy Code, 
has forfeited its corporate privileges or charter, or, in the case of a for­
eign corporation, had its certificate of authority revoked unless circum­
stances indicate that the account is nonetheless collectible or that fraud 
was involved; 
(D) is owed by an individual who is located out-of-state, 
or outside the United States, unless a determination is made that the 
domestication of a Texas judgment in the foreign forum would more 
likely than not result in collection of the obligation, or that the expen­
diture of department funds to retain foreign counsel to domesticate the 
judgment and proceed with collection attempts is justified; 
(E) is owed by a debtor who is deceased, where probate 
proceeding have concluded, and where there are no remaining assets 
available for distribution; or 
(F) is owed by a debtor whose circumstances demon­
strate a permanent inability to pay or make payments toward the obli­
gation. 
(3) In making a determination of whether to refer a delin­
quent obligation to the attorney general, the department will consider: 
(A) the expense of further collection procedures; 
(B) the size of the debt; 
(C) the existence of any security; 
(D) the likelihood of collection through passive means 
such as the filing of a lien; 
(E) the availability of resources to collect the obliga­
tion; and 
(F) policy reasons or other good cause. 
(4) The department will refer a delinquent obligation to the 
attorney general for further collection efforts if the department deter­
mines, in accordance with this subsection, that the delinquent obliga­
tion should be referred. 
(f) Supplemental and alternative collection procedures. 
(1) Liens. The department, unless represented by the attor­
ney general, will record a lien securing the delinquent obligation in the 
appropriate records of the county where the debtor’s principal place of 
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business, or, where appropriate, the debtor’s residence, is located or in 
such county as may be required by law as soon as is practicable. Un­
less the delinquent obligation has been paid in full, any lien securing 
the indebtedness may not be released without the approval of the attor­
ney representing the department after the matter has been referred to 
the attorney general. 
(2) Warrants. The department will utilize the "warrant 
hold" procedures of the Comptroller of Public Accounts authorized by 
Government Code, §403.055, to ensure that no treasury warrants are 
issued to debtors until the debt is paid. 
§209.2. Charges for Dishonored Checks. 
(a) Purpose. Business and Commerce Code, §3.506, autho­
rizes the holder of a dishonored check, seeking collection of the face 
value of the check, to charge the drawer or endorser of the check a 
reasonable processing fee, not to exceed $25. This section prescribes 
policies and procedures for the processing of dishonored checks made 
payable to the department and the collection of fees because of the dis­
honor of a check made payable to the department. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Department--The Texas Department of Motor Vehicles. 
(2) Dishonored check--A check, draft, order, or other in­
strument that is drawn or made upon a bank or other financial insti­
tution, and that is not honored upon presentment because the account 
upon which the instrument has been drawn or made does not exist or 
is closed, or does not have sufficient funds or credit for payment of the 
instrument in full. 
(c) Processing of dishonored checks. Upon receipt of notice 
from a bank or other financial institution of refusal to honor a check 
made payable to the department, the department will process the re­
turned check using the following procedures. 
(1) The department will send a written notice by certified 
mail, return receipt requested, to the drawer or endorser at the drawer 
or endorser’s address as shown on: 
(A) the dishonored check; 
(B) the records of the bank or other financial institution; 
or 
(C) the records of the department. 
(2) The written notice will notify the drawer or endorser 
of the dishonored check and will request payment of the face amount 
of the check and a $25 processing fee no later than 10 days after the 
date of receipt of the notice. The written notice will also contain the 
statement required by Penal Code, §32.41(c)(3). 
(3) The face amount of the check and the processing fee 
must be paid to the department: 
(A) with a cashier’s check or money order, made 
payable to the Texas Department of Motor Vehicles; or 
(B) with a valid credit card issued by a financial insti­
tution chartered by a state or the United States. 
(4) Payments made by credit card must include the fee re­
quired by §209.23(c) of this chapter (relating to Methods of Payment). 
(5) If payment is not received within 10 days after the date 
of receipt of the notice, the obligation will be considered delinquent 
and will be processed in accordance with §209.1 of this subchapter. 
(d) Supplemental collection procedures. In addition to the pro­
cedures described in §209.1 of this subchapter, the department may 
notify appropriate credit bureaus or agencies if the drawer or endorser 
fails to pay the face amount of a dishonored check and the processing 
fee, or may refer the matter for criminal prosecution. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER B. PAYMENT OF FEES FOR 
DEPARTMENT GOODS AND SERVICES 
43 TAC §§209.21 - 209.24 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 1001, and Government Code, 
§2107.002. 
§209.21. Purpose. 
This subchapter prescribes acceptable payment methods and require­
ments for payment by that method. 
§209.22. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings unless the context clearly indicates oth
erwise. 
(1) Board--The Texas Motor Vehicles Board. 
(2) Department--The Texas Department of Motor Vehicles. 
(3) Goods and services--Any goods sold or services pro
vided by the department, including the issuance of licenses, permits, 
and registrations. 




§209.23. Methods of Payment. 
(a) Except as provided in §209.24 of this title (relating to Ex­
ceptions), all fees for department goods and services and any fees re­
quired in the administration of any department program may be paid to 
the department: 
(1) with a valid credit card issued by a financial institution 
chartered by a state or the United States; 
(2) by electronic funds transfer; 
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(3) with a personal check, business check, cashier’s check, 
or money order, payable to the Texas Department of Motor Vehicles; 
or 
(4) by cash in person at locations made available for that 
purpose by the department. 
(b) Fees may be paid by credit card only if the transaction in­
volves a charge of at least five dollars, except of transactions involving 
VTR goods and services. 
(c) Persons paying by credit card will pay a service charge of 
one dollar per transaction along with the applicable fee. 
§209.24. Exceptions. 
This subchapter does not apply to the payment of: 
(1) motor carrier registration fees under §218.15 of this title 
(relating to Payment of Fees); 
(2) motor transportation broker fees under §218.42 of this 
title (relating to Fees); and 
(3) fees required for Internet motor vehicle registration un­
der Chapter 217 of this title (relating to Vehicle Titles and Registration). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
CHAPTER 210. CONTRACT MANAGEMENT 
The Texas Department of Motor Vehicles (department) proposes 
new Chapter 210, Contract Management, Subchapter A, §210.1 
and §210.2, concerning Purchase Contracts; Subchapter B, 
§§210.21, concerning Civil Rights; Subchapter C, §210.41 
and §210.42, concerning Historically Underutilized Business 
Program; and Subchapter D, §§210.61 - 210.65, concerning 
Disadvantaged Business Enterprise Program. 
EXPLANATION OF PROPOSED NEW CHAPTER 
New chapter 210 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009, which 
created the Department of Motor Vehicles (DMV) from the motor 
carrier, motor vehicle, vehicle titles and registration, and automo­
bile burglary and theft prevention authority divisions of the Texas 
Department of Transportation. This chapter establishes the pro­
cedure for contract management. 
New Subchapter A, Purchase Contracts, includes §210.1 and 
§210.2. New §210.1 states the purpose of the subchapter to 
provide a resolution process for certain contract claims. Gov­
ernment Code, Chapter 2260 applies to purchase contracts of 
the Texas Department of Motor Vehicles entered into under the 
State Purchasing and General Services Act. New §210.1 pro­
vides definitions and governs the filing, negotiation, and media­
tion of a claim. 
The negotiations will begin no later than the 120th day after the 
date the claim is received and may be written or oral. The parties 
may agree to nonbinding mediation, and a department employee 
will be appointed as mediator. The vendor may request a private 
mediator, in which case, the costs for the services will be appor­
tioned equally between the department and the vendor. 
The executive director will make a final offer. If the vendor is dis­
satisfied with the final offer, or if the claim is not resolved before 
the 90th day after negotiations begin, the vendor may petition the 
executive director for an administrative hearing under the provi­
sions of §206.61 et seq. of this title (relating to Procedures in 
Contested Cases). 
New §210.2 provides definitions and a procedure for vendors to 
protest purchases made by the department. Purchases made 
by the Texas Procurement and Support Services division of the 
Comptroller of Public Accounts office on behalf of the department 
are addressed in 34 TAC  Chapter  20. An actual or prospective 
bidder or offeror who, is aggrieved in connection with the solicita­
tion, evaluation, or award of a purchase may file a written protest 
within 10 working days after such aggrieved person knows, or 
should have known, of the action. 
The protest must be sworn and contain the provision of or rule 
adopted under the Act that the action is alleged to have violated, 
a description of the alleged violation, a statement of the relevant 
facts, the issue to be resolved, supportive argument and author­
ities and a statement that copies of the protest have been mailed 
or delivered to appropriate parties. 
If a protest, or appeal of a protest, has been filed, then the de­
partment will not proceed with the solicitation or the award of the 
purchase unless the department determines that the award of 
the purchase should be made without delay to protect substan­
tial interests of the department. The department may informally 
resolve the dispute. If the protest is not resolved by agreement, 
the department will issue a determination that no violation has 
occurred, or violation has occurred, and it is necessary to take 
remedial action. 
The determination may be appealed to the executive director no 
later than 10 working days after the date of the determination. 
The appeal is limited to a review of the determination. The gen­
eral counsel shall review the protest, the determination, the ap­
peal, and prepare a written opinion with recommendation to the 
executive director. The executive director may issue a final writ­
ten determination or refer the matter to the DMV Board for final 
determination. 
New Subchapter B, Civil Rights, §210.21 requires the depart­
ment to monitor the operations of recipients and subrecipients 
of federal funds from the department to ensure compliance with 
Title VI of the  Civil Rights Act of 1964 and its amendments. The 
department will also monitor the operations of all public and pri­
vate entities with federally assisted contracts. 
New Subchapter C, Historically Underutilized Business Pro­
gram, includes §210.41 and §210.42. New §210.41 establishes 
that the purpose of the subchapter establishes policies and 
procedures consistent with Government Code, Chapter 2161. 
New §210.42 adopts the rules of the Comptroller of Public 
Accounts relating to the Historically Underutilized Business 
(HUB) Program at 34 TAC §§20.11 - 20.28. 
New Subchapter D, Disadvantaged Business Enterprise Pro­
gram, includes §§210.61 - 210.65. New §210.61 provides the 
purpose of the subchapter to establish policies and procedures 
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to implement the department’s Disadvantaged Business Enter­
prise (DBE) in compliance with Title 49, Code of Federal Regula­
tions (CFR), Part 26 and to establish policies and procedures for 
resolving related business complaints. New §210.62 provides 
definitions. 
New §210.63 provides that it is the policy of the department to en­
sure DBEs an equal opportunity to participate in contracts; cre­
ate a level playing field on which DBEs can compete; ensure 
nondiscrimination; ensure that the DBE program is narrowly tai­
lored in accordance with applicable law; ensure that only firms 
that meet eligibility standards are permitted to participate; help 
remove barriers to the participation of DBE; and assist in the de­
velopment of firms that can compete successfully in the market 
place outside the DBE programs. 
New §210.64 applies the DBE program to all contracts and pur­
chases funded with federal funds. The department will estab­
lish overall annual DBE participation goals to be published in the 
Texas Register and on the department’s Worldwide Website on 
the Internet. The department will accept public comments re­
garding the goals and the methods for establishing the goals. 
Individual contracts are assigned DBE goals based on the avail­
ability of qualified DBEs, work site location, dollar value of the 
contract, type of work items specified in the contract, and, as 
necessary, to cumulatively meet the annual DBE goals. 
The department will make a good faith effort to meet or exceed 
the annual goals and the contractor will make a good faith ef­
fort to meet the contract goal. When a specific contract goal is 
not being met by a contractor, the contractor must document the 
good faith efforts. If the department determines that the contrac­
tor has failed to meet the good faith effort requirements, the con­
tractor will be given an opportunity for reconsideration by a direc­
tor who did not have any role in the original determination. The 
department will contract with the Texas Department of Trans­
portation to operate its participation in a Unified Certification Pro­
gram (UCP) pursuant to 49 CFR §26.81. A contract without an 
assigned goal will include provisions that encourage the use of 
minority business enterprises and disadvantaged business en­
terprises; prohibit discrimination; and provide a method for re­
porting race-neutral DBE participation. 
The contractor must furnish a commitment agreement for each 
certified DBE that will be used to meet the contract goal. The 
contractor must submit periodic reports and a final report. 
DBE subcontractors must perform a commercially useful func­
tion. The department may conduct an on-site review. If the 
department determines that a DBE firm is not performing a 
commercially useful function under the contract, the department 
may initiate a review of the eligibility of the DBE firm and deny 
credit. A DBE may not appeal the department’s determination 
regarding CUF to USDOT pursuant to 49 CFR §26.55(c)(5). 
A DBE contractor or subcontractor may not subcontract more 
than 70% of a federal-aid contract. A contractor must request ap­
proval from the department to substitute another firm for a DBE 
firm listed on an approved commitment. Any party, aggrieved 
by the determination effecting the substitution of subcontractors, 
may avail itself of the complaint procedures under §210.65 of this 
subchapter. The prime contractor must promptly pay the DBE, 
as required by Government Code, §2251.022. 
New §210.65 provides a procedure for a person to file a com­
plaint concerning the DBE program. This section does not apply 
to subcontractor claims for additional payments and time exten­
sions, or a discrimination complaint made against a department 
employee. A complaint related to a federally funded contract 
may be filed directly with the U.S. Department of Transportation 
within 180 days. A complaint to the executive director must be 
filed within 90 days. The executive director will appoint a division 
to review the complaint and notify the complainant whether an 
investigation is warranted. If the finding confirms the complaint, 
the department will meet with the complainant and respondent 
to discuss a conciliation agreement. If the parties do not agree 
to a conciliation agreement, the executive director will make a 
decision regarding corrective action needed and monitor the cor­
rective action, if any. A firm may file an appeal with the U.S. De­
partment of Transportation at any time pursuant to the process 
outlined in 49 CFR §26.103, if a firm alleges discrimination on a 
federally funded contract or is aggrieved by a department deter­
mination related to the DBE program. The appeal must be made 
in writing, signed, dated, and submitted no later than 90 days af­
ter the date of the department’s final decision. The appeal under 
49 CFR §26.103 must be made in writing, signed, dated, and 
submitted no later than 180 days after the date of the offense or 
the date on which a continuing course of conduct in violation was 
discovered. The United States Secretary of Transportation may 
extend the time for filing or waive the time limit in the interest of 
justice. The U.S. Department of Transportation appeal process 
is final. 
A final determination of this subchapter may be appealed to the 
executive director within 10 days after receiving notice of final 
determination or sanction. The executive director will consider 
an appeal if the appealing party identifies new information or wit­
nesses that might have changed the outcome; harmful proce­
dural error by the department which could have led to a different 
conclusion; or a finding contrary to the evidence, department pol­
icy, or law. The executive director will give written notice of the 
determination. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined, 
that for each year of the  first five years the new chapter as pro­
posed is in effect, there will be no fiscal implications for state 
or local governments as a result of enforcing or administering 
the new chapter as the subchapter largely incorporates the sub­
ject matter of existing 43 TAC Chapter 9, Subchapter A, §9.1, 
Claims for Purchase Contracts, and §9.3, Protest of Department 
Purchases under the State Purchasing and General Services 
Act, §9.4, Civil Rights--Title VI Compliance; and Subchapter D, 
Business Opportunity Program promulgated by the Texas De­
partment of Transportation. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined, that for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated as a result of enforcing or administering the new chapter 
will be to provide a fair and equitable process for conducting busi­
ness and resolving complaints. 
There are no anticipated economic costs for persons required to 
comply with the new chapter. There will be no adverse economic 
effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Jen­
nifer Soldano, Legal Counsel, Texas Department of Motor Ve-
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hicles, 4000 Jackson Avenue, Building 1, Austin, Texas 78731. 
The deadline for receipt of comments is 5:00 p.m. on December 
21, 2009. 
SUBCHAPTER A. PURCHASE CONTRACTS 
43 TAC §210.1, §210.2 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapter 2260. 
§210.1. Claims for Purchase Contracts. 
(a) Purpose. Government Code, Chapter 2260, provides a res­
olution process for certain contract claims against the state. Chapter 
2260 applies to purchase contracts of the Texas Department of Motor 
Vehicles entered into under the State Purchasing and General Services 
Act. This section governs the filing, negotiation, and mediation of a 
claim. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Claim--A claim for breach of a purchase contract be­
tween a vendor and the department. 
(2) Department--The Texas Department of Motor Vehicles. 
(3) Executive director--The executive director of the de­
partment or the director’s designee not below the level of division di­
rector. 
(4) Purchase--A procurement action under Government 
Code, Title 10, Subtitle D, for commodities or non-professional 
services. 
(5) Vendor--An individual, partnership, corporation, or 
other business entity that is a party to a written contract for a purchase 
with the department. 
(c) Filing of claim. A vendor may file a notice of claim with 
the executive director within 180 days after the date of the event giving 
rise to the claim. The claim must contain the: 
(1) nature of the alleged breach; 
(2) amount the vendor seeks as damages; and 
(3) legal theory of recovery. 
(d) Negotiation. 
         (1) The executive director will begin negotiations with the
vendor to resolve the claim. The negotiations will begin no later than 
the 120th day after the date the claim is received. 
(2) The negotiation may be written or oral. The executive 
director may afford the vendor an opportunity for a meeting to infor­
mally discuss the disputed matters and provide the vendor an opportu­
nity to present relevant information. 
(e) Mediation. 
(1) The department and the vendor may agree to nonbind­
ing mediation. The department will agree to mediation if the execu­
tive director determines that the mediation may speed resolution of the 
claim or otherwise benefit the department. 
(2) The executive director will appoint a department em­
ployee as mediator. The employee must not have had any previous in­
volvement or participation in the administration of the contract or the 
resolution of the claim. 
(3) If the vendor objects to the appointment of a department 
employee as mediator, the department will select and hire a private 
mediator from outside the department. The costs for the services of 
a private mediator will be apportioned equally between the department 
and the vendor. 
(4) The role of a mediator is limited to assisting the parties 
in attempting to reach an agreed resolution of the issues. 
(f) Final offer. 
(1) The executive director will make a final offer to the ven­
dor within 90 days of beginning negotiations. 
(2) If the disposition is acceptable to the vendor, the vendor 
shall advise the executive director in writing within 20 days of the date 
of the final offer. The department will forward an agreed disposition 
involving payment to the vendor for a final and binding order on the 
claim. 
(g) Contested case hearing. If the vendor is dissatisfied with 
the final offer, or if the claim is not resolved before the 90th day after 
negotiations begin, the vendor may petition the executive director for 
an administrative hearing to litigate the unresolved issues in the claim 
under the provisions of §206.61 et seq. of this title (relating to Proce­
dures in Contested Cases). 
§210.2. Protest of Department Purchases under the State Purchasing 
and General Services Act. 
(a) Purpose. The purpose of this section is to provide a pro­
cedure for vendors to protest purchases made by the department. Pur­
chases made by the Texas Procurement and Support Services division 
of the Comptroller of Public Accounts office on behalf of the depart­
ment are addressed in 34 TAC Chapter 20. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Act--Government Code, Chapters 2151 - 2177, the 
State Purchasing and General Services Act. 
(2) Board--The Texas Motor Vehicles Board. 
(3) Department--The Texas Department of Motor Vehicles. 
(4) Division--An organizational unit in the department’s 
Austin headquarters. 
(5) Executive director--The executive director of the de
partment. 
­
(6) Interested party--A vendor that has submitted a bid, 
proposal, or other expression of interest for the purchase involved. 
(7) Purchase--A procurement action for commodities or 
non-professional services under the Act. 
(c) Filing of protest. 
(1) An actual, prospective bidder, or offeror who is ag­
grieved in connection with the solicitation, evaluation, or award of a 
purchase, may file a written protest. The protest must be addressed to 
the attention of the executive director. The protest must be received in 
the office of the executive director within 10 working days after such 
aggrieved person knows, or should have known, of the action. 
(2) The protest must be sworn and contain: 
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(A) the provision of or rule adopted under the Act that 
the action is alleged to have violated; 
(B) a specific description of the alleged violation; 
(C) a precise statement of the relevant facts; 
(D) the issue to be resolved; 
(E) argument and authorities in support of the protest; 
and 
(F) a statement that copies of the protest have been 
mailed or delivered to other identifiable interested parties. 
(d) Suspension of award. If a protest or appeal of a protest has 
been filed, then the department will not proceed with the solicitation 
or the award of the purchase until the executive director’s designee, 
not below the level of division director, makes a written determination 
that the award of the purchase should be made without delay to protect 
substantial interests of the department. 
(e) Informal resolution. The executive director’s designee 
may informally resolve the dispute, including: 
(1) soliciting written responses to the protest from other in­
terested parties; and 
(2) resolving the dispute by mutual agreement. 
(f) Written determination. If the protest is not resolved by 
agreement, the executive director’s designee will issue a written deter­
mination to the protesting party and interested parties which sets forth 
the reason of the determination. The designee may determine that: 
(1) no violation has occurred; or 
(2) a violation has occurred and it is necessary to take re­
medial action which may include: 
(A) declaring the purchase void; 
(B) reversing the award; and 
(C) re-advertising the purchase using revised specifica­
tions. 
(g) Appeal. 
(1) An interested party may appeal the determination to the 
executive director. The written appeal must be received in the execu­
tive director’s office no later than 10 working days after the date of the 
determination. The appeal is limited to a review of the determination. 
(2) The appealing party must mail or deliver copies of the 
appeal to the executive director’s designee and other interested parties 
with an affidavit that such copies have been provided. 
(3) The general counsel shall review the protest, the deter­
mination, the appeal, and prepare a written opinion with recommenda­
tion to the executive director. 
(4) The executive director may: 
(A) issue a final written determination; or 
(B) refer the matter to the Board for its consideration at 
a regularly scheduled open meeting. 
(5) The Board may consider oral presentations and writ­
ten documents presented by the department and interested parties. The 
chair shall set the order and the amount of time allowed for presenta­
tion. The Board’s determination of the appeal shall be adopted by order 
and reflected in the minutes of the meeting. 
(6) The decision of the Board or executive director shall be 
final. 
(h) Filing deadline. Unless the Board determines that the ap­
pealing party has demonstrated good cause for delay or that a protest or 
appeal raises issues significant to procurement practices or procedures, 
a protest or appeal that is not filed timely will not be considered. 
(i) Document retention. The department shall maintain all 
documentation on the purchasing process that is the subject of a protest 
or appeal in accordance with the retention schedule of the department. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. CIVIL RIGHTS 
43 TAC §210.21 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapter 2260. 
§210.21. Civil Rights - Title VI Compliance. 
The department will monitor the operations of recipients and subrecip­
ients of federal funds from the department to ensure compliance with 
department policy implementing Title VI of the Civil Rights Act of 
1964 and its amendments. The department will also monitor the oper­
ations of all public and private entities with federally assisted contracts 
with the department to ensure that each entity has implemented equal 
employment opportunity requirements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
PROPOSED RULES November 20, 2009 34 TexReg 8235 
♦ ♦ ♦ 
SUBCHAPTER C. HISTORICALLY 
UNDERUTILIZED BUSINESS PROGRAM 
43 TAC §210.41, §210.42 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapter 2260. 
§210.41. Purpose. 
This subchapter establishes policies and procedures consistent with 
Government Code, Chapter 2161. 
§210.42. Program. 
The Texas Motor Vehicles Board adopts the rules of the Comptroller 
of Public Accounts relating to the Historically Underutilized Business 
(HUB) Program at 34 TAC §§20.11 - 20.28. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER D. DISADVANTAGED 
BUSINESS ENTERPRISE PROGRAM 
43 TAC §§210.61 - 210.65 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Government Code, Chapter 2260. 
§210.61. Purpose. 
This subchapter establishes policies and procedures to implement the 
department’s Disadvantaged Business Enterprise (DBE) in compliance 
with Title 49, Code of Federal Regulations (CFR), Part 26. This sub­
chapter also establishes policies and procedures for resolving business 
complaints concerning the DBE program. 
§210.62. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Board--The Texas Motor Vehicles Board. 
(2) Contractor--Someone who contracts with the depart­
ment to provide goods or services. 
(3) DBE certification--The process governed by 49 CFR 
Part 26 which verifies an applicant’s eligibility to be a DBE. 
(4) DBE participation goal--A number representing partic­
ipation in contracts and purchasing by a DBE firm determined by a 
percentage of the total cost of the contract or purchase. 
(5) Department--The Texas Department of Motor Vehicles. 
(6) Director--The chief administrative officer of a division 
of the department. 
(7) Disadvantaged Business Enterprise (DBE)--A business 
as defined in 49 CFR §26.5. 
(8) Division--An organizational unit in the department’s 
Austin headquarters. 
(9) Executive director--The executive director of the de­
partment or designee not below the level of division director. 
(10) Federal-aid contract--A contract between the depart­
ment and a contractor that is paid for in whole or in part with federal 
financial assistance. 
(11) Good faith efforts--Efforts to achieve a DBE goal that, 
by their scope, intensity, and appropriateness to the objectives, can rea­
sonably be expected to fulfill the program requirements, even if they 
are not fully successful. 
(12) Race-neutral participation--Any participation by a 
DBE through customary competitive procurement procedures. 
(13) Socially and economically disadvantaged individuals­
-An individual defined as such in 49 CFR §26.5. 
§210.63. Policy. 
It is the policy of the department to: 
(1) ensure that DBEs shall have an equal opportunity to 
participate in the performance of contracts; 
(2) create a level playing field on which DBEs can compete 
fairly for contracts and subcontracts; 
(3) ensure nondiscrimination on the basis of race, color, na­
tional origin, or gender in the award and administration of contracts; 
(4) ensure that the DBE program is narrowly tailored in 
accordance with applicable law; 
(5) ensure that only firms that fully meet 49 CFR Part 26 
eligibility standards are permitted to participate as DBEs; 
(6) help remove barriers to the participation of DBEs, in 
department contracts; 
(7) assist in the development of firms that can compete suc­
cessfully in the market place outside the DBE programs. 
§210.64. Disadvantaged Business Enterprise (DBE) Program. 
(a) Applicability. The DBE program is applicable to all de­
partment contracts and purchases funded in whole or in part with fed­
eral funds. 
(b) DBE goals. The department will establish overall annual 
DBE participation goals. The goals will be published in the Texas Reg-
ister and on the department’s Worldwide Website on the Internet. In­
dividual contract goals will be established as necessary to achieve the 
overall goal. 
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(1) Annual goals. Each year the department will establish 
an agency DBE goal pursuant to the two-step process specified in 49 
CFR §26.45. The first step will be to establish a base figure for the 
relative availability of DBEs. The second step will be to examine rel­
evant evidence available in the department’s jurisdiction to determine 
what adjustment, if any, is needed to the base figure in order to arrive 
at the overall goal. The department will accept public comments re­
garding the goals and the methods for establishing the goals for at least 
45 days from the publication date of the notice in the Texas Register. 
The maximum feasible portion of the department’s overall DBE goal 
will be met using race-neutral means. Quotas will not be used in the 
administration of the department’s DBE program. The annual goal will 
be consistent with the federal requirements of USDOT and compatible 
with other applicable state and federal laws. 
(2) Contract goals. Individual contracts are assigned DBE 
goals based on the availability of qualified DBEs, work site location, 
dollar value of the contract, and type of work items specified in the 
contract. The department will assign individual contract goals for DBE 
participation in federal-aid contracts as necessary to cumulatively 
meet the annual DBE goals that are not being met through race-neutral 
means. 
(c) Good faith effort. 
(1) The department will make a good faith effort to meet or 
exceed the annual goals as described in subsection (b)(1) of this section. 
A contractor must complete a "Certification of DBE Goal Attainment" 
statement for all federal-aid proposals which requires the contractor to 
certify that it will meet the DBE goal or document good faith efforts. 
(2) The obligation of the contractor is to make a good faith 
effort to meet the contract goal. When a specific contract goal is not 
being met by a contractor, the contractor must document the good faith 
efforts taken to obtain DBE participation. 
(A) The department will consider the contractor to have 
made a good faith effort when it complies with Appendix A to 49 CFR 
Part 26. 
(B) If the department determines that the contractor has 
failed to meet the good faith effort requirements, the contractor will be 
given an opportunity for reconsideration by a director who did not have 
any role in the original determination. The contractor will be given 
the opportunity to provide written documentation and/or meet with the 
division director to discuss the issues. A written determination will 
be issued to the contractor by the director. The determination is not 
administratively appealable to USDOT. 
(d) DBE certification. The department will contract with the 
Texas Department of Transportation to operate its participation in a 
Unified Certification Program (UCP) pursuant to 49 CFR §26.81. 
(e) Contractor obligation. Department contracts involving the 
expenditure of federal funds will include a contract provision address­
ing DBE requirements. 
(1) No assigned goal. A contract without an assigned goal 
will include provisions that: 
(A) encourage the use of minority business enterprises, 
and disadvantaged business enterprises in subcontracting and material 
supply activities; 
(B) prohibit discrimination; and 
(C) provide a method for reporting race-neutral DBE 
participation. 
(2) Assigned goal. A contract with an assigned goal will 
include a provision which sets forth the requirements of this paragraph. 
(A) Commitments. The following requirements must 
be satisfied by the contractor as a condition of contract award. 
(i) Within the time specified in the contract or pro­
posal, the contractor must furnish a commitment agreement for each 
certified DBE that will be used to meet the contract goal. The commit­
ment agreement must include: 
(I) a statement that the contractor intends to pro­
vide the DBE the opportunity to perform the subcontract; 
(II) the items of work to be performed; 
(III) the quantities of work or material; 
(IV) the unit measure, unit price, and total cost 
for each item; 
(V) the total amount of the DBE commitment; 
(VI) the original signatures of the contractor and 
the proposed DBE; and 
(VII) if the commitment involves a DBE material 
supplier, an explanation of the function to be performed and a descrip­
tion of any arrangements, including joint check agreements, made with 
other material suppliers, manufacturers, distributors, hauling firms, or 
freight companies. 
(ii) DBE prime contractors may receive credit to­
ward the DBE goal for work performed by their own forces and work 
subcontracted to DBEs. A DBE prime contractor must make a good 
faith effort to meet the goals. In the event a DBE prime contractor sub­
contracts to a non-DBE contractor, the amount paid to the non-DBE 
contractor must be reported to the department. 
(B) Good faith efforts. If the contractor is unable to 
meet the goal, the contractor must document good faith efforts taken to 
obtain DBE participation in accordance with applicable contract pro­
visions and pursuant to Appendix A of 49 CFR Part 26. 
(3) Reporting. 
(A) The contractor must submit periodic reports at in­
tervals specified in the contract using a report form acceptable to the 
department that includes, but is not limited to, identification of the 
DBE by name and vendor number. The report must indicate the actual 
amount paid to each DBE. The report must include the amounts paid in 
accordance with the DBE commitment as outlined in paragraph (2)(A) 
of this subsection and any race neutral participation. The report will 
also include amounts paid by a DBE to non-DBE subcontractors. The 
report must be submitted even if no payments were made during the 
period being reported. When required by the department, the contrac­
tor must attach proof of payment including, but not limited to, copies 
of canceled checks. 
(B) The contractor must submit a final report in accor­
dance with the contract, using a form acceptable to the department 
which shows: 
(i) the total paid to each DBE; and 
(ii) if the contract goal is not met, a description of 
good faith efforts taken in accordance with applicable contract provi­
sions. 
(4) Credit for expenditures. A contractor awarded a fed­
eral-aid contract will receive credit for payments made to a DBE firm 
in accordance with 49 CFR §26.55. 
(5) Commercially useful function (CUF). 
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(A) DBE subcontractors must perform a commercially 
useful function required in the contract in order for payments to be 
credited toward meeting the contract DBE goal. A DBE performs a 
commercially useful function when it: 
(i) is responsible for a distinct element of the work 
of a contract; 
(ii) actually manages, supervises, and controls the 
materials, equipment, employees, and all other business obligations at­
tendant to the satisfactory completion of contracted work; and 
(iii) the CUF otherwise complies with 49 CFR 
§26.55(c)(1) - (4). 
(B) The department may conduct an on-site review of 
a DBE performance to determine that it is performing a commercially 
useful function as part of its routine monitoring program or in response 
to information or allegations that the DBE is not performing a commer­
cially useful function. 
(C) If the department determines that a DBE firm is not 
performing a commercially useful function under the contract, the de­
partment may: 
(i) initiate a review of the eligibility of the DBE firm; 
and 
(ii) deny all credit if the prime contractor did the 
work itself or directed another company to do the work, or deny credit 
from the time the department determined that the DBE did not perform 
a commercially useful function. 
(D) A DBE may not appeal the department’s determi­
nation regarding CUF to USDOT pursuant to 49 CFR §26.55(c)(5). 
(6) Subcontracting. 
(A) A DBE contractor or subcontractor may not sub­
contract more than 70% of a federal-aid contract. The DBE shall per­
form not less than 30% of the value of the contract work with: 
(i) assistance of employees employed and paid di­
rectly by the DBE; 
(ii) employees leased from an employee leasing 
company as set forth in 49 CFR §26.71(q); and 
(iii) equipment owned or rented directly by the 
DBE. 
(B) A contractor may not furnish work crews to a DBE 
subcontractor. 
(C) A DBE may lease equipment consistent with stan­
dard industry practice. A DBE may lease equipment from the prime 
contractor if a rental agreement, separate from the subcontract specify­
ing the terms of the lease arrangement, is approved by the department 
prior to the DBE starting the work. However, the cost of supplies pur­
chased or equipment leased from the prime contractor or its affiliates 
may not be counted toward the DBE goal. 
(i) If the equipment is of a specialized nature, the 
lease may include the operator. If the practice is generally acceptable 
within the industry, the operator may remain on the lessor’s payroll. 
The operation of the equipment shall be subject to the full control of 
the DBE, for a short term, and involve a specialized piece of heavy 
equipment readily available at the job site. 
(ii) For equipment that is not specialized, the DBE 
shall provide the operator and be responsible for all payroll and labor 
compliance requirements. 
(D) The value of the work of any DBE subcontractor 
(tiered subcontractor) may only be counted toward the DBE goal if the 
DBE’s subcontractor is itself a DBE under 49 CFR §26.55. 
(7) Substitutions. A contractor must request approval from 
the department to substitute another firm for a DBE firm listed on an 
approved commitment. 
(A) A contractor must provide written justification for a 
request to substitute a DBE firm, including, but not limited to, demon­
strating that the original firm is unable or unwilling to carry out the 
terms of the subcontract. 
(B) The department will contact the DBE to be dis­
placed and other parties as needed to determine if the DBE firm to be 
displaced is willing and able to carry out the terms of the contract. 
(i) The term "unable" includes, but is not limited to: 
(I) a firm that does not have the resources and 
expertise to finish the project; 
(II) a firm that substantially increases the time to 
complete the project causing liquidated damages; and 
(III) a firm that creates a safety hazard. 
(ii) If the displaced firm is unwilling or unable to 
carry out the terms of the subcontract, the department will notify the 
contractor in writing within five working days of the request of its con­
sent to the substitution. The contractor must make a good faith effort to 
substitute another certified DBE firm for the one being displaced if the 
cancellation of the DBE subcontract results in the prime not meeting 
the contract goal. 
(iii) If the firm to be displaced is willing and able to 
carry out the terms of the subcontract, the department will deny the 
substitution. 
(C) Any party aggrieved by the determination affecting 
the substitution of subcontractors may avail itself of the complaint pro­
cedures under §210.65 of this subchapter. 
(8) Prompt payment. The prime contractor must comply 
with the contract clause requiring payment to subcontractors for satis­
factory performance of its contracts no later than 10 days from receipt 
of the department’s scheduled payment to the prime contractor, as re
quired by Government Code, §2251.022. 
§210.65. DBE Program Complaints. 
(a) Purpose. The purpose of this section is to provide a proce
dure for an aggrieved person to file a complaint concerning the DBE 
program. This section does not apply to: 
(1) subcontractor claims for additional payments and time 
extensions; or 
(2) a discrimination complaint made against a department 
employee since that type of complaint is handled in accordance with 
the department’s Human Resources Manual. 
­
­
(b) Federal aid contracts. A complaint related to a federally 
funded contract may be filed directly with the U.S. Department of 
Transportation at any time within 180 days of the date: 
(1) of an alleged discrimination or a violation of the DBE 
Program; or 
(2) on which a continuing course of conduct in violation of 
the DBE program was discovered. 
(c) Program complaints. An aggrieved person or firm may file 
a written complaint that there has been a violation of a DBE program, 
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including a discrimination claim. A complaint may also be filed on 
behalf of another person or any specific class of individuals. 
(1) Filing. The complaint must be made in writing to the 
executive director within 90 calendar days: 
(A) of an alleged discrimination or a violation of the 
DBE program; or 
(B) after the date on which a continuing course of con­
duct in violation of a DBE program was discovered. 
(2) Review and investigation. The executive director will 
appoint a division to review the complaint and notify the complainant: 
(A) of the reasons an investigation is warranted; or 
(B) that an investigation is not necessary. 
(3) Determination and conciliation. 
(A) The reviewing division will forward the written 
findings to the complainant and respondent. 
(B) If the finding confirms the complaint, the reviewing 
division will meet with the complainant and respondent to discuss a 
conciliation agreement. 
(C) If the parties concur, the reviewing division will 
prepare a conciliation agreement for execution, and monitor the agree­
ment to completion. 
(D) If the parties do not agree to a conciliation agree­
ment, the executive director will make a decision regarding corrective 
action needed and monitor the corrective action, if any. 
(d) Appeal. 
(1) Appeal to U.S. Department of Transportation. 
(A) A firm may file an appeal with U.S. Department of 
Transportation at any time pursuant to the process outlined in 49 CFR 
§26.103, if a firm alleges discrimination on a federally funded contract 
or is aggrieved by a department determination related to the DBE pro­
gram. 
(B) The appeal must be made in writing, signed and 
dated, no later than 90 days after the date of the department’s final de­
cision. The appeal under 49 CFR §26.103 must be made in writing, 
signed, and dated, no later than 180 days after the date of the offense 
or the date on which a continuing course of conduct in violation was 
discovered. The Secretary of Transportation may extend the time for 
filing or waive the time limit in the interest of justice. 
(C) The outcome of the U.S. Department of Transporta­
tion appeal process is final. 
(2) Department appeals. 
(A) A final determination of this subchapter may be ap­
pealed to the executive director within 10 days after receiving notice 
of final determination or sanction. If an appeal is not timely filed, the 
determination or sanction is final and further administrative appeal will 
be barred. 
(B) The executive director will consider an appeal if the 
appealing party identifies: 
(i) new information or witnesses that, if considered, 
might have changed the outcome; 
(ii) harmful procedural error by the department 
which, had it not been made, could have led to a different conclusion; 
or 
(iii) a finding contrary to the evidence, department 
policy, or law. 
(C) The executive director will: 
(i) review the sanction or determination; 
(ii) consult with witnesses and review evidence, if 
necessary; and 
(iii) review the appealing party’s written rebuttal of 
the proposed sanction or determination. 
(D) The executive director will give written notice of 
the determination. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 215. MOTOR VEHICLE 
DISTRIBUTION 
The Texas Department of Motor Vehicles (department) pro­
poses new Chapter 215, Motor Vehicle Distribution, to include 
the following subchapters: Subchapter A, General Provisions, 
§§215.1 - 215.6; Subchapter B, Adjudicative Practice and Pro­
cedure, §§215.21 - 215.57; Subchapter C, Licenses, Generally, 
§§215.81 - 215.87; Subchapter D, Franchised Dealers, Manu­
facturers, Distributors, and Converters, §§215.101 - 215.115; 
Subchapter E, General Distinguishing Numbers, §§215.131 
- 215.159; Subchapter F, Lessors and Lease Facilitators, 
§§215.171 - 215.181; Subchapter G, Warranty Performance 
Obligations, §§215.201 - 215.210; Subchapter H, Advertising, 
§§215.241 - 215.270; and Subchapter I, Practice and Procedure 
for Hearings Conducted by the State Office of Administrative 
Hearings (SOAH), §§215.301 - 215.317. 
EXPLANATION OF PROPOSED NEW CHAPTER 
New Chapter 215 is proposed to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009 that 
created the new state agency, the Texas Department of Motor 
Vehicles, from the motor carrier, motor vehicle, vehicle titles and 
registration, and automobile burglary and theft prevention au­
thority divisions of the Texas Department of Transportation. This 
chapter establishes procedures that enable the department to 
engage in the regulation of motor vehicle dealers, manufactur­
ers, distributors, converters, representatives, lessors, and lease 
facilitators as required by Occupations Code, Chapter 2301, and 
Transportation Code, Chapter 503. 
In addition to the creation of the new agency, the legislature 
made numerous changes to the Occupations Code, Chapter 
2301, and Transportation Code, Chapter 503 in various bills. 
Changes to this chapter are made pursuant to these bills and 
are explained more fully below. 
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New Chapter 215 incorporates the content of Title 43, Chapter 8, 
Subchapters A through I, with changes. Throughout this chapter, 
"Board" was substituted for "director" or "division" wherever ap­
propriate to indicate the authority of the Board of the department 
as the final decision-maker in cases brought pursuant to 43 TAC 
Chapter 215, Occupations Code, Chapter 2301, and Transporta­
tion Code, Chapters 503 and 1000 through 1005, in accordance 
with House Bill 3097. Also, references to the Texas Transporta­
tion Commission were struck and replaced with "Board."  The  
proposed new rules also add references where appropriate to 
Transportation Code, Chapters 1000 through 1005, which refer­
ence the creation of the Department of Motor Vehicles and its 
Board. 
Throughout the chapter, the proposed new sections attempt to 
recognize the advances in technology that improve the operation 
of business and state government as a whole. In recognition of 
this fact, these new sections propose to allow documents to be 
filed with the Motor Vehicle Division in person, or by electronic 
document transfer, which includes both facsimile and e-mail or 
other electronic methods of document exchange. The Board will 
designate particular facsimile numbers or e-mail addresses to 
serve this function. 
New §215.2, Definitions; Conformity with Statutory Require­
ments, is proposed with changes from 43 TAC Chapter 8 that will 
conform definitions in the new sections to the statutory changes 
made in House Bill 3097. Additionally, the definition of "director" 
is proposed with changes from the original version under 43 
TAC Chapter 8, which clarifies that "director" may also mean 
any personnel to whom the director delegates an assigned 
duty under the chapter. Allowing "director" to be defined in this 
way will streamline division operations, so that duties may be 
delegated to key personnel in the director’s absence, or for 
other reasons, such as to increase efficiency. References to the 
"director’s designee" have been struck throughout the chapter 
as a result of this change. Additionally, a definition has been 
added to clarify that any references to Chapters 1000 through 
1005 are Transportation Code references. Furthermore, a 
definition of "hearing officer" has been added to this subchapter 
because it is used throughout the chapter and has not been 
previously defined. Similarly, the proposed new section adds a 
definition for the "division’s offices" that will clarify where doc­
uments are officially received by the division. These proposed 
new definitions are intended to clarify the rules for readers, and 
encourage efficient transition to the new agency. 
New §215.4, Formal Opinions, is proposed with changes from 
the original version found in 43 TAC Chapter 8 with minor gram­
matical changes and the addition of references to Transportation 
Code, Chapters 1000 through 1005 to increase clarity. 
New §215.5, Informal Opinions, is proposed with changes from 
the original version found in 43 TAC Chapter 8. New proposed 
§215.5 makes clear that no opinion offered by any staff member 
of the department shall bind the Board in a proceeding brought 
under the Occupations Code, Chapter 2301, or the Transporta­
tion Code, Chapters 503 and 1000 through 1005, (referred to as 
the "Codes") or this chapter. 
New §215.22, Prohibited Disclosures and Communications, is 
proposed with changes from the original version found in 43 TAC 
Chapter 8, adding language clarifying that ex parte communica­
tions may not be made with the Board or division staff in violation 
of Government Code, §2001.061. The proposed new section al­
lows the Board to cure an ex parte communication by reporting it 
and providing the communication or a summary to all parties to 
a proceeding. The proposed new section also clarifies that the 
Board may take further action as allowed by law. 
New §215.23, Appearances, is proposed with general grammat­
ical changes from the original version found in 43 TAC Chapter 8 
to remove unnecessary gender references or other references to 
in-house hearing officers. New §215.24, Petitions, and §215.25, 
Affidavits, are proposed with minor grammatical changes from 
the original version found in 43 TAC Chapter 8. 
New §215.26, Form of Petitions, Pleadings, and the Like, is pro­
posed with a change from the original section found in 43 TAC 
Chapter 8. It updates the description of documents submitted 
from "typewriting" to "text" to reflect current usage. 
New §215.28, Docket, is proposed with changes to reflect that 
dockets will be assigned an alpha-numeric identifier by the divi­
sion. The term "docket number" is removed as it is not consistent 
with current practice. 
New §215.30, Filing of Documents, is proposed with changes 
from the original version found in 43 TAC Chapter 8. In sub­
section (a), the language clarifies that all documents and filings 
involving motor vehicle industry licensing must be filed with the 
offices of the Motor Vehicle Division, rather than the offices of 
the Board itself. The section is also changed to allow electronic 
filings for proceedings under Chapter 215. These changes are 
intended to provide clarification and flexibility to licensees and 
litigants regarding where filings must be made to avoid unin­
tended delays in licensing or hearings. Subsection (e) includes 
language clarifying that the rulings on whether documents are 
timely filed may be made by department staff as designated by 
the Board. 
New §215.31, Cease and Desist Orders, §215.41, Presiding Of­
ficials, §215.44, Evidence, and §215.47, Motions, are proposed 
with general grammatical changes from 43 TAC Chapter 8 to im­
prove the clarity of the text and to eliminate gender references. 
New §215.49, Service of Pleading, Petitions, Briefs, and the 
Like, is proposed with grammatical changes from 43 TAC Chap­
ter 8 to clarify the section, and to allow electronic filings, including 
facsimile and e-mail or other electronic methods of document ex­
change. The changes provide greater flexibility to licensees of 
and litigants before the Board to capitalize on advances in tech­
nology that benefit the State of Texas and the public at large. 
New §215.51, Findings and Recommendations of Hearing Offi ­
cer, new §215.52, Filing of Exceptions, new §213.53, Form of 
Exceptions, and new §215.54, Replies to Exceptions, are pro­
posed with grammatical changes from 43 TAC Chapter 8 in­
tended to clarify the sections. 
New §215.57, Format for Documents Filed with the Board Sub­
sequent to the Issuance of a Proposal for Decision, is proposed 
with changes from the original version found in 43 TAC Chap­
ter 8 designed to recognize the fact that word processing is now 
the primary method by which people create and submit written 
documents. Also, references to "examiner" have been removed, 
and in some cases replaced with "hearing officer," to reflect that 
the term "examiner" is not used in 43 TAC Chapter 215 or by the 
division. 
Former 43 TAC §8.34, Institution of Adjudicative Proceedings, 
is not proposed here as it is no longer necessary for efficient 
Board proceedings. The remaining sections were renumbered 
accordingly. 
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Former 43 TAC §8.88, Transition Period for the issuance of Two-
Year Licenses, is not proposed here because the transition pe­
riod to two-year licenses is substantially complete, and the sec­
tion is no longer necessary. 
In Subchapter D, Franchised Dealers, Manufacturers, Distribu­
tors, and Converters, new §215.101 is proposed with changes 
from the original version in 43 TAC Chapter 8, to add references 
to enabling statutes, Transportation Code, Chapters 503, and 
1000 through 1005. 
New §215.104, Changes to Franchised Dealer License, is pro­
posed with changes to subsections (a) and (b) from the original 
version found in 43 TAC Chapter 8. These changes clarify the re­
quirements for a licensee who sells or assigns all or a portion of a 
licensed franchised entity, or who makes changes to a franchise 
for a currently licensed showroom. Under the original version 
found in 43 TAC §8.104, a franchised dealer must file an amend­
ment to a motor vehicle dealer license only where the change in 
ownership is 10 percent or more of the franchised entity. Pro­
posed new §215.104(a) makes clear that each showroom at a 
location is licensed, and thus changes to add or alter a location 
require an amendment application. Proposed new §215.104(b) 
states that all franchised dealers must amend licenses when any 
change in ownership occurs. The only exception to this provided 
in the section is for publicly-held corporations, which states that 
an amendment need only be filed if one person or entity acquires 
10 or more percent of the licensed entity. New §215.104(c) adds 
"dealer principal" to the categories of change in management. 
Also, new §215.104(f) clarifies that a franchised dealer must ob­
tain approval before relocating an existing dealership or open­
ing an additional location. Similarly, new proposed subsection 
(f) clarifies that a licensee must notify the division when closing 
an existing location. The proposed new section will conform to 
existing practice of the division and provide better explanation of 
the existing practice of the division, rather than the original ver­
sion found in 43 TAC Chapter 8. 
New §215.105, Notification of License Application; Protest Re­
quirements, is proposed with changes from the original version 
found in 43 TAC  Chapter 8  to  allow the  section to conform  to  divi­
sion practice and to address changes made to the Occupations 
Code, Chapter 2301, by House Bill 2640, 81st Legislature, Reg­
ular Session, 2009. Under the terms of HB 2640, a franchised 
dealer may now move a dealership up to two miles from an exist­
ing location without risk of protest, provided that the dealership 
application is received after the effective date of the bill. The for­
mer version of this statute allowed a dealership to relocate only 
one mile from an existing  location. This section states that only 
those dealers who have standing to protest a new or relocation 
application under the statute will be given notice that the new 
or relocation franchised dealer application was filed. This pro­
posed new language reflects existing practice and interpretation 
of the Board’s duty under the Occupations Code, and eliminates 
the necessity of describing the circumstances that will cause a 
dealer to be eligible to protest, which might not be the same for 
each dealer, depending on the date the application is received 
by the division. 
New §215.110, Evidence of Franchise, is proposed with minor 
changes from the original version found in 43 TAC Chapter 8 to 
conform to current terminology used by the division to describe 
this process. 
New §215.113, Manufacturer Ownership of Franchised Dealer; 
Good Cause Extension; Dealer Development, is proposed with 
minor, non-substantive changes from the original version found 
in 43 TAC Chapter 8. Under §215.113(c), changes are proposed 
to correct a citation to the Occupations Code, and also, gram­
matical changes were made to that section to clarify language. 
New §215.115, Manufacturer, Distributor, and Converter 
Records, is a new section not previously adopted under 43 
TAC Chapter 8. It requires manufacturers and distributors to 
maintain records of all vehicles they sell to Texas dealers for 
48 months, and to make records for the preceding 24 months 
available for inspection by the department during business 
hours. New §215.115(b) also contains a records requirement 
for converters, so that they are required to maintain records on 
conversions that are sold in Texas for 48 months, as well as 
records on-site for 24 months. The new section also defines 
what records must be kept and defines how and when they 
may be kept off-site, including the ability to use electronic 
document storage. These record requirements are similar to 
those for general distinguishing number (GDN) holders, and 
are proposed pursuant to Occupations Code, §2301.153(b) that 
specifically allows the department to inspect these documents. 
These proposed sections will improve the department’s ability 
to regulate the motor vehicle industry, by improving accessibility 
to transaction records for longer time periods. The proposed 
new language also is similar to the requirements for maintaining 
records as required by the Texas Comptroller of Public Accounts 
(CPA). 
In Subchapter E, General Distinguishing Numbers, new 
§215.132, Definitions, is proposed with changes from the 
original version found in 43 TAC Chapter 8. New §215.132 
eliminates the definition of the terms "agent of foreign motor 
vehicle dealer," "foreign motor vehicle dealer," and "Mexican 
motor vehicle dealer," which were found in 43 TAC Chapter 
8, but are now no longer necessary with the proposal of new 
§215.147, Export Sales. 
New §215.133 clarifies that an applicant for a general distin­
guishing number may provide "proof of" a surety bond with an 
application for a GDN. The original version of this section found 
in 43 TAC Chapter 8 stated that an application had to be ac­
companied by a bond. The new proposed section will allow the 
division to accept another method of proof of bond, rather than 
the actual bond, at the division’s election, to facilitate the licens­
ing process. Also, it will decrease the amount of record-storage 
that the division must maintain as the result of the existing bond 
requirement. 
New §215.137 is proposed with changes from the original ver­
sion found in 43 TAC Chapter 8. Proposed new §215.137(a) 
clarifies that all GDN holders, including wholesale motor vehi­
cle dealers, must maintain a security bond unless otherwise ex­
empted from the requirement in proposed new §215.137(d). The 
new proposed section also eliminates references to recovery 
against alternative surety sources, as those are not legal forms 
of surety under Federal law, which were purportedly allowable 
under the original version in 43 TAC Chapter 8. 
The proposed new section further clarifies in §215.137(a)(2) that 
the bond must be issued in the business name of the licensed 
entity, and must contain the complete physical address of each 
dealership location covered by the bond. This is proposed to 
ensure that a dealer maintains adequate security for each of its 
locations to provide protection for the public, pursuant to Trans­
portation Code, §503.033. 
New §215.139, Metal Dealer Plate Allocation, is proposed with 
changes from the original version found in 43 TAC Chapter 8. 
PROPOSED RULES November 20, 2009 34 TexReg 8241 
The language of this section states that a dealer may receive 
additional metal plates above its initial allocation granted in 
§215.139(b), provided that the dealer shows proof of vehicle 
sales that justify additional allocation. Also, the language in 
the section allows waivers of plate restrictions to be valid for 
four years, rather than three years. This proposed language 
reflects the fact that licenses are now issued for two-year terms, 
rather than one, and thus the waiver expiration will occur in 
conjunction with the expiration of a license instead of mid-term. 
Additional grammatical changes were made to the section from 
the original version in 43 TAC Chapter 8 to clarify that plate 
allocation waivers apply to new and renewing license applicants 
and to give the  director  more  flexibility in what information may 
be considered in evaluating a waiver request. This proposed 
language will streamline the issuance of metal plates to new 
and renewing dealers who seek to obtain additional allocation 
of metal dealer plates. 
New §215.141, Sanctions, is proposed with changes from the 
original version found in 43 TAC Chapter 8. Under subsection 
(a), the language clarifies that any person who violates the rule 
is subject to the assessment of civil penalties pursuant to Trans­
portation Code, §503.095. The  original  section in 43 TAC  Chap­
ter 8 appeared to apply only to those who held GDNs. Thus, 
those individuals who act as motor vehicle dealers without a li­
cense may be subject to civil penalties for violations of the rule, 
as are those entities that hold a license, consistent with statutory 
intent. 
New §215.141(a)(3)(B) is proposed with changes from its origi­
nal version found in 43 TAC Chapter 8. The new proposed sec­
tion states that a dealer’s GDN may be subject to sanction under 
the section if the dealer fails to comply with a request for records 
made by the division. This language makes available to the divi­
sion other ways to make records requests than by certified letter 
alone, and thus will facilitate regulation of dealers, taking advan­
tage of technological advances that improve government oper­
ation. 
Also, new §215.141(a)(5) is proposed with changes from the 
original version found in 43 TAC Chapter 8 to clarify that any­
one may be sanctioned under this section for offering to sell a 
type of vehicle one is not licensed to sell. The original version 
of this section found in 43 TAC Chapter 8 applied only to trailer 
dealers found to be selling motor vehicles. The new proposed 
version clarifies that any person or licensee who offers vehicles 
for sale without the appropriate license commits a violation of 
this section, as well as the statute. This is intended to increase 
clarity of the application of the section from the original version 
in 43 TAC Chapter 8, consistent with the statutory scheme, and 
to deter unlicensed sales. 
New §215.141, Sanctions, paragraphs (a)(8), (a)(10), (a)(11), 
(a)(21), and (a)(22) are proposed with changes from the origi­
nal version found in 43 TAC Chapter 8 to reflect amendments to 
the Transportation Code, Chapter 503, which delete references 
to cardboard tags. Also, new §215.141, subsection (a)(8), is pro­
posed with changes from 43 TAC Chapter 8 based upon statu­
tory amendments referencing the time a buyer’s temporary tag is 
valid after a vehicle is sold, from 21 days to 60 days, to track re­
cent legislative amendments. Senate Bill 1235, 81st Legislature, 
Regular Session, 2009, amended Transportation Code, Chap­
ter 503, deleting the term "cardboard" used to describe tempo­
rary tags throughout the chapter and changing the time period a 
buyer’s temporary tag is valid. This allows the use of other ma­
terials for the creation of temporary tags issued by dealers under 
the authority of the statute, rather than the previous language re­
quiring the use of cardboard. 
New §215.141(a)(9) is proposed with changes from the original 
version found in 43 TAC Chapter 8, removing the modifier "out­
of-state" from the language requiring plates to be removed from 
vehicles displayed from sale. This clarifies that any license plate, 
not just an out-of-state license plate, should be removed from a 
motor vehicle as required by law. New §215.141(a)(12) is also 
proposed with minor changes to correct references to section 
numbers that are changed from the version in  43 TAC  Chapter  
8 to accommodate the re-adoption by the Board under this new 
chapter. 
New §215.141, subsection (b), is proposed with minor grammat­
ical changes from the original version  found  in 43 TAC  Chapter  
8. 
New §215.141, subsection (c), is proposed with changes from 
43 TAC Chapter 8, to change a reference in the text from "pre-
sanction citation" to "warning letter," which reflects the current 
practice and language used by the division for this regulatory 
function. 
New §215.144, Record of Sales and Inventory, is proposed with 
a number of changes from the original version of this section 
found in 43 TAC §8.144. In general, the new language extends 
the length of time that a dealer must maintain records of pur­
chase and sales at the dealership so that they may be available 
for inspection. Additionally, the proposed new section expands 
the methods by which the department may request access to 
these records. Other proposed new language includes the addi­
tion of required notifications to the purchasers of travel trailers, 
and the addition of records requirements specifically for whole­
sale auctions. 
New §215.144(a), Purchase and sales records, is proposed 
with changes from the original version of 43 TAC Chapter 8. 
Under the new proposed language, GDN holders must keep 
records for sales for 48 months, rather than the 24 months 
required under 43 TAC Chapter 8. The proposed new language 
allows the Board’s rules to conform to the record retention 
requirements of the Texas Comptroller of Public Accounts (CPA) 
and the Office of the Consumer Credit Commissioner (OCCC). 
The added time requirement for maintenance of records also 
provides greater ability to conduct investigations of complaints 
made by consumers, because the records are maintained at 
the dealership for a longer period of time, and thus, benefits the 
public at large. 
New §215.144(c) is proposed with changes from the original ver­
sion found in 43 TAC Chapter 8. Under this proposed new sec­
tion, dealers must maintain records for purchases and sales that 
occurred in preceding 24 months at the licensed location. In the 
original version of this section found in 43 TAC Chapter 8, deal­
ers were required to keep these records at the location for only 13 
months after the date of sale. Also, the proposed new language 
expands the ways the division may communicate a request for 
records from a dealer. This new proposed version allows the 
division to make a request for dealer records by mail, facsim­
ile, or electronic mail. The proposed language will streamline 
the division’s ability to request records, using alternate methods 
of technology that are cheaper and more efficient than certified 
mail. Additionally, the new proposed language opens the possi­
bility for the department to allow submission of the records elec­
tronically, as well. That will also result in savings of time, effort, 
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and mailing costs for licensees who use electronic methods for 
storing and sending records, as well as the division. 
New §215.144 (d), originally found as the last sentence of 43 
TAC §8.144(c), is proposed to clarify that any records required to 
be kept may be requested for department review. The remaining 
proposed new subsections are numbered accordingly. 
New §215.144(e) is proposed with minor grammatical changes 
from  the original  version  found in 43 TAC  Chapter 8. Subsec­
tion (e)(10) is proposed with changes from 43 TAC Chapter 8 
pursuant to House Bill 2918, which amended the Occupations 
Code, Chapter 2301 to require notice to motor home or towable 
recreational vehicle purchasers if the vehicle is subject to certain 
inspection requirements under the Transportation Code, Chap­
ter 548. 
New §215.144(f), Title assignments, is proposed with changes 
from the original version under 43 TAC Chapter 8. The general 
statutory requirement is that a motor vehicle dealer must file mo­
tor vehicle registration with the State of Texas reporting the pur­
chase of a motor vehicle within 20 working days of sale. Senate 
Bill 1235, 81st Legislature, Regular Session, 2009, amends the 
Tax Code, §152.069 and changes the deadline for registration 
of  a vehicle  in a sale where  the dealer  finances the purchase of 
the motor vehicle. For a dealer-financed sale, the selling dealer 
now has up to 45 days after the date of sale to apply for title in 
the name of the purchaser with the appropriate taxing entity. The 
language in this new subsection is proposed to conform to this 
statutory change. 
New §215.144(g) is proposed with changes from the original ver­
sion found in 43 TAC Chapter 8. The proposed new subsec­
tion is named "Out-of-State Sales" to clarify that the language of 
this subsection applies to the treatment of sales involving vehi­
cles to be transferred out-of-state. This subsection also clarifies 
that a dealer has 20 working days from the date of sale to de­
liver assigned evidence of ownership to a purchaser. Additional 
changes from the original version of this section found in 43 TAC 
Chapter 8 include the elimination of language that defines "Noti­
fication to the department." This language is eliminated because 
it is defined within the Transportation Code, and is not necessary 
to be included in this rule. 
New §215.144(h), Consignment Sales, is proposed with 
changes from the original version found in 43 TAC Chapter 
9. The proposed new subsection requires dealers handling 
consignment sales to keep records for consigned vehicles for 
a minimum of 48 months, rather than the 13 months required 
by 43 TAC Chapter 8. This change causes the records require­
ments governing consignment sales to conform to the general 
record-keeping requirements for GDN holders as proposed, and 
to conform to requirements of the Texas CPA and OCCC. 
Proposed new §215.144(j), Wholesale Auction Records, de­
fines requirements for wholesale auctions to keep records of 
purchases and sales, and defines the required information to 
be kept in those records, and was not found in 43 TAC Chapter 
8. Similar to GDN holders, this language requires wholesale 
auctions to maintain records on purchase and sales transac­
tions for at least 48 months, and a minimum of 24 months of 
records must be kept at the licensed location and available for 
inspection during business hours. As previously stated, the time 
requirements conform to records requirements by the Texas 
CPA and OCCC. Also, the maintenance of these records serves 
as an additional way for the department to protect the public, 
as it eases the department’s ability to investigate complaints on 
prior transactions. 
Proposed new §215.144(k), Electronic Records, states that a li­
censee may keep any required records in an electronic format, 
so long as any records that must be kept on-site can be printed 
at the licensed location upon request for inspection by a repre­
sentative of the department. Original documents can be stored 
in secure on-site storage or within the county where the dealer is 
located. This section is proposed to recognize technological ad­
vances in record-keeping that allow licensees to maintain proper 
records electronically in a more efficient, and cost-effective man­
ner, without compromising the department’s ability to investigate 
complaints. This is a change from the original version of this 
section found in 43 TAC Chapter 8. 
Proposed new §215.145, Change of Dealer’s Status, contains 
changes from the original version under 43 TAC Chapter 8. The 
titles for each subsection have been deleted as unnecessary. 
Also, subsection (b) is proposed to explain that any dealer that 
undergoes a change in entity must amend its license within ten 
days of the change. For a change in entity,  a  new  license ap­
plication must be filed. The proposed new language allows an 
exception to this practice for publicly-held corporations whose 
change in ownership amounts to less than ten percent of the en­
tity. This language is exactly the same as the language in pro­
posed new §215.104. The proposed language conforms to ex­
isting licensing practices to achieve greater clarity of the process 
for licensees. 
Proposed new §215.147, Export Sales, is a new subsection not 
found in 43 TAC Chapter 8, and announces departmental re­
quirements for sales of vehicles intended to be exported outside 
the United States.  It  requires  a dealer  who sells  a vehicle  to  
a foreign-national for export to collect proper identification and 
documentation from the purchaser, and to stamp the title of the 
vehicle with the phrase "For Export Only" in a particular man­
ner, retaining copies of each. The proposed new section also 
contains a requirement for the wholesale auction to keep a file 
copy of the Texas Motor Vehicle Sales Tax Exemption Certifi ­
cate for Vehicles Taken Out of State, for each vehicle sold for 
export to a foreign country. The new proposed section also re­
quires a dealer to issue a buyer’s temporary tag for the sale. By 
entering the required information into the department database 
for the tag, and checking a "for export" box, the dealer provides 
notification to the department for the sale of the vehicle as ex-
port-only. This proposed new section intends to provide the de­
partment with a better  method to track  and regulate  export  sales.  
These requirements mirror the original requirements under 43 
TAC Chapter 8, although now they apply to any vehicle bought 
for export, not just those for export to the closest international 
border. 
New §215.148 is proposed with minor grammatical changes 
from the original version found in 43 TAC Chapter 8. The 
proposed new language clarifies that records may be requested 
by a division’s representative, and not necessarily strictly by the 
division director. Proposed new §215.149, Independent Mobility 
Motor Vehicle Dealers, changes the reference to Occupations 
Code, §2301.361(a)(3) to §2301.362, which was found in 43 
TAC Chapter 8, to conform with the legislative correction of the 
numbering of that provision, pursuant of Senate Bill 1969, 81st 
Legislature, Regular Session, 2009. 
New §215.150, Authorization to Issue Temporary Tags, is pro­
posed with changes from the original version in 43 TAC Chapter 
8, eliminating references to "initial" and "supplemental" buyer’s 
PROPOSED RULES November 20, 2009 34 TexReg 8243 
temporary tags pursuant to Senate Bill 1235, 81st Legislature, 
Regular Session, 2009. This legislation eliminates the supple­
mental buyer’s tag for use by motor vehicle dealers. Instead, the 
legislation altered the time period for which a temporary buyer’s 
tag is valid. Previously, buyer’s temporary tags could be is­
sued for no longer than 21 days following the date the buyer 
purchased a vehicle. The statute, under certain circumstances, 
allowed dealers to issue what was known as a "supplemental 
buyer’s tag" for an additional 20 working days, should there be a 
problem with a prior lien on a vehicle that caused the registration 
to be delayed. With this statutory change, the buyer’s temporary 
tag may be valid for up to 60 days, which will simplify and stream­
line the temporary tag issuance process for both dealers and the 
department. 
New §215.151, Temporary Tags, General Use Requirements, 
and Prohibitions, is proposed with changes from the original 
version found in 43 TAC Chapter 8, to track legislative changes 
made in Senate Bill 1235, 81st Legislature, Regular Session, 
2009. As previously noted, this bill amended the Transporta­
tion Code, Chapter 503, eliminating the requirement that 
buyer’s temporary tags be made of cardboard. Proposed new 
§215.151(a) states that temporary tags must be secured to the 
vehicle so that the tag is legible at all times, even when operated 
at highway speeds. Subsection (b) is changed to state that the 
tag may not be obstructed by any device or other material. This 
language is proposed to ensure that law enforcement will be 
able to read the tags at all times, as a safety measure, should 
an officer need to investigate the origin of the unregistered 
vehicle using a temporary tag. The new proposed section also 
eliminates references to the "For Off-Highway Use Only" tag 
which existed in the original version of the section under 43 
TAC Chapter 8. Those types of tags are not used, and thus this 
language was eliminated in the proposed new section to reflect 
current practices. 
New §215.152, Obtaining Numbers for Issuance of Temporary 
Tags, eliminates references to 43 TAC §8.155 and §8.156 as 
unnecessary. 
New §215.153, Specifications for All Temporary Tags, is pro­
posed with changes from the original version of this section in 
43 TAC Chapter 8. This proposed new language eliminates ref­
erences to temporary tag specifications that are tied to the use of 
cardboard to print temporary tags. The new section also speci­
fies a dealer must use black ink on a white background to print 
the tags. The language in proposed new §215.153(c) gives the 
required dimensions for temporary tags. Also, subsection (d) 
from the original 43 TAC §8.153 is eliminated, because it refers 
to when dealers should begin using the E-tag database to print 
temporary tags. This process is already in use, and therefore, 
the language is no longer necessary in the proposed new sec­
tion. Additional deletions from the original version of this section 
under 43 TAC Chapter 8 are proposed to conform to the statu­
tory changes made pursuant to Senate Bill 1235. 
New §215.154, Dealer Temporary Tags, is proposed pursuant 
to changes made to Transportation Code, Chapter 503, found 
in Senate Bill 1235, 81st Legislature. This bill added a circum­
stance for which a dealer temporary tag may be issued for use 
on an unregistered motor vehicle. The bill now allows a dealer 
temporary  tag to  be used on  a  dealership vehicle a customer 
borrows while the customer’s vehicle is being repaired. Subsec­
tion (b)(4) incorporates this statutory change, and states that the 
dealer must use a vehicle-specific dealer temporary tag for this 
purpose. 
New §215.154(e) is proposed with grammatical changes from 
the original version found in 43 TAC Chapter 8 to clarify that a 
purchasing dealer may place its dealer temporary tag or dealer 
metal plate on an unregistered vehicle purchased from another 
dealer. The original version of the rule in 43 TAC Chapter 8 
stated that the selling dealer could attach its temporary tag to 
the unregistered vehicle. The proposed new section ensures 
that the rule comports with the statutory scheme, because a 
buyer’s tag may not be used for a wholesale transaction pur­
suant to §215.155(b). 
New §215.154(f) is proposed stating that dealer temporary tags 
may not be displayed on laden commercial vehicles, or dealer 
service or work vehicles. The new §215.154(f) eliminates lan­
guage found in the original version of 43 TAC Chapter 8 that 
exempts buyer tags on commercial laden vehicles or vehicles 
loaned to charitable organizations or schools, as not subject to 
this subsection. The proposed new section applies to the use of 
dealer temporary tags, not to buyer’s temporary tags. Therefore, 
the language regarding buyer’s tags is not germane to this sec­
tion, and in fact, not necessary since there are no laden-vehicle 
restrictions to the proper use of buyer temporary tags. Addition­
ally, the eliminated language referencing charities and schools 
found originally in 43 TAC Chapter 8 is not necessary, because 
vehicles loaned to these entities are not in commerce, and thus 
are not subject to the restrictions enumerated in this subsection. 
The proposed new subsection will provide clearer guidance to 
dealers regarding the uses and restrictions on tag use for com­
mercial vehicles. 
New §215.155, Buyer’s Temporary Tags, is proposed with 
changes made to Transportation Code, Chapter 503, pursuant 
to Senate Bill 1235, 81st Legislature, which eliminated "supple­
mental" buyer’s tags. The proposed new section also eliminates 
any reference to these tags, and clarifies that temporary buyer’s 
tags are valid until a vehicle is registered, or until the 60th day 
after the date of purchase, whichever occurs first that were 
found in its original version under 43 TAC Chapter 8. 
New §215.156, Buyer’s Temporary Tag Receipt, is proposed with 
changes from the original version found in 43 TAC Chapter 8. 
The new section eliminates a reference to an "emergency" tag. 
The rule also removes requirements throughout the section for 
the dealer to cause a buyer to sign a buyer’s temporary tag re­
ceipt, and maintain the signed receipt in the dealer’s records. 
Additionally, subsections (b) and (c), describing this process, are 
eliminated as unnecessary. The changes in this section from the 
original version found in 43 TAC Chapter 8 are proposed to elim­
inate the use of the emergency temporary tag in favor of the In­
ternet-down tag provided by statute. The department has made 
programming changes for the use of the Internet-down tags to fa­
cilitate a dealer’s ability to replenish its stock. Before the amend­
ments to the statute made pursuant to Senate Bill 1235, along 
with this proposed new section, a dealer had a number of differ­
ent tags with different purposes to use in the course of business. 
However, each tag had significant limitations on its use, which 
made tag selection confusing to dealers. This proposed new 
language is intended to work with the statutory amendments to 
simplify tag use and selection by reducing the number of choices 
and broadening the use of the remaining types of tags. The over­
all number of tags available to dealers for legitimate use with 
customers will not be negatively affected. 
New §215.157, Advance Numbers, Internet-down Buyer’s Tem­
porary Tags, is proposed with changes from the original version 
found in 43 TAC Chapter 8. The new proposed section contains 
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language stating that, when access to the Internet interrupts abil­
ity to access buyer’s temporary tags, the dealer will complete 
a receipt and keep a copy. The transaction must be entered 
on-line by the close of the next business day that Internet ac­
cess is restored to the dealership. Also, the dealer must state 
on the buyer’s receipt that the dealer was unable to access the 
Internet or the temporary tag database at the time the receipt 
was signed. This will assist the division in controlling the use of 
Internet-down tags. 
43 TAC §8.158, Advance Numbers, Emergency Buyer’s Tem­
porary Tags, is not proposed for adoption as a new section. 
New §215.158, General Requirements and Allocation of Inter-
net-down Tag Numbers, is proposed with changes from the orig­
inal version found in 43 TAC §8.159. Throughout the proposed 
new section, references to "emergency" numbers that were a 
part of the original 43 TAC §8.159 are eliminated as unneces­
sary. Pursuant to the explanation provided above for proposed 
new §215.156, this proposed new language will simplify the use 
of temporary tags for licensees, not further restrict the use or 
amount of tags. 
The formula for the allocation of Internet-down tags is contained 
in the proposed new 43 TAC §215.158(c). The formula in the 
proposed language reflects the actual practice of the division, 
which allows each dealer at least three Internet-down advance 
numbers, or an amount of numbers equaling 1/52nd of a dealer­
ship’s total annual sales available to a dealer at any given time, 
whichever amount is more. 
The former subsections (e) and (f), which were found in 43 TAC 
Chapter 8, are eliminated as unnecessary since the "emer­
gency" tag has been eliminated. Instead, the new §215.158(d) 
describes the number of Internet-down advance numbers during 
the first license term of a licensee. New proposed subsection 
(e) explains that a newly-licensed dealer who has previously 
held a license with the division is not subject to the limits 
described in proposed subsection (d), provided that the dealer 
is  a franchised dealer that has been the subject of a buy-sell 
agreement, regardless of a change in entity or ownership. Also, 
any type of dealer who has been licensed for one year or longer, 
and relocates may not be subject to the limitations described 
in Subchapter D. Again, the purpose behind these changes is 
to streamline the use of temporary tags, so dealers have fewer 
types of tags to manage, and there are fewer restrictions for 
each particular type of tag used. 
New proposed subsection (f) clarifies that a dealer can obtain 
more Internet-down numbers during its first year of licensure by 
making a request to the director, who will approve or deny the 
request, based on certain enumerated factors. This proposed 
section will simplify the process by which a dealer may request 
additional Internet-down tags. All of these proposed changes 
from the original version found in 43 TAC Chapter 8 are designed 
to facilitate the use of Internet-down temporary tags, which will 
replace "emergency" temporary tags. 
The former 43 TAC §8.160 was renumbered and is proposed as 
new section §215.159, Converter’s Temporary Tags. 
New Subchapter F, Lessors and Lease Facilitators, is proposed 
with changes from its original version under 43 TAC Chapter 8. 
New §215.174, Application for a License, proposed new sub­
section (b)(2) states that each owner and officer of an applicant 
must provide information on criminal background, should they 
have any. The language improves clarity of the original ver­
sion of the section under 43 TAC Chapter 8. New subsection 
(b)(8), is proposed with language explaining that an applicant 
for a lessor license must present business background informa­
tion for one of the following: a president, general manager, or 
owner of the applicant entity. The original version of the sec­
tion under 43 TAC Chapter 8 required that the applicant entity 
provide business background information for each principal or 
officer required to be listed on the application. The proposed 
new language simplifies and streamlines the licensing process 
for both the applicants and the department, while using due dili­
gence to verify the business integrity, ability and experience of all 
licensees. New §215.174(c), which applies to lease facilitators, 
is proposed with similar language establishing parallel licensing 
requirements for lessors. 
New §215.175, Sanctions, is proposed with changes to subsec­
tion (a)(2)(B) from the original version found in 43 TAC Chapter 8, 
designed to broaden the methods by which the division may re­
quest records. The original version of this section under 43 TAC 
Chapter 8 stated that a lessor or lease facilitator must respond 
to a request for records sent by certified letter. The proposed 
new language allows the division other ways to make records 
requests to facilitate regulation of dealers and to recognize tech­
nological advances that streamline government operation. 
New §215.177, Established and Permanent Place of Business is 
proposed with changes from the original version under 43 TAC 
Chapter 8. Proposed new §215.177(a)(1)(B) mandates that a 
lessor or lease facilitator location must conform to certain re­
quirements regarding the structure where the office is located. 
These requirements are proposed to ensure that the lessor or 
lease facilitator maintains a legitimate, permanent office struc­
ture that follows all local zoning ordinances, and that is genuinely 
open to the public. Similarly, new §215.177(a)(1)(C) is proposed 
to clarify that an office may not be situated in a movable trailer. 
The new requirements proposed in these subsections mirror the 
GDN rules, so that the requirements for these types of licensees 
will be parallel. The changes will also help ensure that lessor 
and lease facilitator locations will be permanent and accessi­
ble to the general public. Similar language is proposed in new 
§215.177(b), governing lessors located in other states. 
New §215.178, Records of Leasing, is proposed with changes 
from the original version under 43 TAC Chapter 8. The new pro­
posed section extends the time period that lessors and lease 
facilitators must keep certain records on-site from 13 months to 
24 months. Additionally, the new proposed section broadens 
the methods by which the department may request copies of 
those records from lessors or lease facilitators to allow the use 
of e-mail or facsimile to communicate records requests. Also, 
the proposed new section clarifies that the division does allow 
for the electronic storage of records required to be kept under 
the section, provided the records can be easily accessed if re­
quested. The proposed new language will simplify the proce­
dures for maintaining records for licensees. Additionally, it will 
simplify the procedures for requesting records by department 
personnel, which improve its ability to regulate the industry for 
the benefit of the public at large. 
New Subchapter G, Warranty Performance Obligations, is 
proposed with changes from the original version under 43 TAC 
Chapter 8. Under new §215.202, Filing of Complaints, the 
proposed section states how one may file a lemon law complaint 
under the subchapter. The proposed new language will allow 
someone the option of filing a complaint in person, by mail, 
or by other electronic means. This proposed language will 
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provide greater flexibility to complainants, and reflect advances 
in technology that benefit the State of Texas and its customers. 
Proposed new §215.203, Review of Complaints, is also offered 
with changes from the original version under 43 TAC Chapter 8. 
The proposed new language states that the division will evalu­
ate a consumer complaint to determine if it meets the require­
ments of the lemon law, or other available relief,  and notify a  
complainant, if not. The proposed new language clarifies that 
the division will not place itself in the position of rejecting a com­
plaint, in the place of the Board or a hearing examiner whose 
position it is to evaluate these claims. The remaining subsec­
tions were renumbered accordingly. 
New §215.206, Hearings, is proposed with changes under para­
graph (5) from the original version found in 43 TAC Chapter 8, 
to clarify that parties who intend to be represented by counsel 
at hearing must notify the hearing officer, as well as the division 
and the other party. 
New §215.207, Contested Cases: Decisions and Final Orders, 
is proposed with changes from the original version found in 43 
TAC Chapter 8 to clarify that decisions shall be issued according 
to the procedures in this subchapter, and also the rules promul­
gated by SOAH contained in 1 TAC Chapter 155. 
Minor grammatical changes were made to new proposed 
§215.208, Decisions, and §215.210, Compliance with Order 
Granting Relief, from the original sections in 43 TAC Chapter 8 
that are intended to improve clarity of these sections. 
New Subchapter H, Advertising, is proposed without substantive 
changes from the original version contained in 43 TAC Chapter 
8. 
New Subchapter I, Practice and Procedure for Hearings 
Conducted by the State Office of Administrative Hearings, is 
proposed with changes from the original version under 43 TAC 
Chapter 8. New §215.305, Filing of Complaints, Protests, and 
Petitions, is proposed with language that parallel those made 
in Subchapters A and G. The proposed new language will now 
allow for filings made to the division to be made in person, 
by mail, or by electronic document transfer. These changes 
are proposed to provide greater flexibility to complainants and 
litigants, and to reflect advances in technology that benefit the  
State of Texas and the public at large. 
New §215.308 is proposed with changes from the original ver­
sion under 43 TAC §8.308, stating in subsection (d) that if a party 
does not appear at hearing, then the allegations contained in a 
petition may be deemed admitted against that party, and a de­
fault order may be issued against that person pursuant to SOAH 
rule 1 TAC §155.501. Under the original 43 TAC §8.308(d), a re­
spondent could have allegations deemed admitted against that 
party only if the respondent failed to file a reply  and then failed to  
appear at hearing. The department believes that there are only 
a small number of respondents that do file replies, and then fail 
to show for a properly-noticed hearing. However, it believes that 
this proposed change in language will streamline the process 
of dealing with such respondents because it will conform more 
closely to SOAH rules, and thus cause the hearing process to 
work more efficiently overall for both the agency and SOAH. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that for each year of the first five years the new chapter as pro­
posed is in effect, there will be no fiscal implications for state and 
local governments as a result of enforcing or administering any 
of these sections. 
Jennifer Soldano, Legal Counsel, has certified that there will not 
be a significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that for each year of the first 
five years the new chapter is in effect, the public benefit antic­
ipated as a result of enforcing or administering the sections in­
corporated from 43 TAC Chapter 8 is an efficient transition of 
the responsibilities of the Texas Department of Transportation 
for this chapter to the new Texas Department of Motor Vehicles, 
and effective regulation of the motor vehicle industry. 
There were a number of changes in these proposed sections 
that will provide a general public benefit to licensees and the 
public at large. Grammatical improvements result in a bene­
fit to the public by improving the clarity to the rules. Remov­
ing unnecessary sections from this subchapter also benefits the 
public by increasing clarity and reducing ineffective regulation. 
Ensuring that premises requirements and records requirements 
are as uniform as possible across different license types im­
proves clarity for licensees and promotes the efficient use of re­
sources for the department. Also, many changes are proposed 
pursuant to legislative enactments affecting the department’s en­
abling legislation, and thus the promulgation of those proposed 
new sections will benefit the public by having a uniform regula­
tory scheme. 
There could be some minimal economic costs for persons 
required to comply with some sections as proposed. Under the 
proposed new sections, all licensees will be required to store 
records related to the regulated industry for longer periods of 
time. Additionally, licensees will see a change in the differing 
types of tags available for use with customers. Furthermore, 
lessors and lease facilitators will be required to comply with 
premises and records regulations similar to those of GDN 
holders. 
Any costs relating to changes in the types of tags available to 
motor vehicle dealers pursuant to proposed new §§215.150 ­
215.155 relating to regulation of dealer temporary tags, are the 
result of enactment of Senate Bill 1235, 81st Legislature, Regu­
lar Session, 2009, and not the result of adoption, enforcement, 
or administration of the proposed amendments, and thus do not 
require an analysis under Government Code, Chapter 2006. The 
department notes, however, that it has proposed changes from 
the previous sections under 43 TAC Chapter 8, which are de­
scribed above in §215.155, eliminating the "emergency tag" and 
broadening the use of the remaining types of tags, so that the 
overall number of tags available to dealers for legitimate cus­
tomer use will not be negatively impacted and that the tags are 
easier to use. The department does not see that this will have 
any adverse economic effect on small businesses. 
Government Code, §2006.002 requires that before adopting 
a rule that may have adverse economic effect on small busi­
nesses, a state agency must prepare an economic impact 
statement and a regulatory flexibility analysis. The statute 
defines "small business" as a legal entity, including a corpo­
ration, partnership, or sole proprietorship, that is formed for 
the purpose of making  a  profit; is independently owned and 
operated; and has fewer than 100 employees or less than 
$6 million in annual gross receipts. A "micro-business" is a 
legal entity, including a corporation, partnership, or sole pro­
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prietorship, that is formed for the purpose of making a profit; 
is independently owned and operated; and has not more than 
20 employees. The department does not maintain data of 
a nature that would allow the categorization of a particular 
licensee under Government Code, Chapter 2006. The nature 
of the motor vehicle industry, however, would indicate that 
nearly all franchised dealer licenses, general distinguishing 
number holders, and lease facilitators would be categorized as 
"small businesses" since such businesses are categorized as 
businesses employing fewer than 100 employees, or earning 
gross receipts of less than $6 million dollars. A relatively small 
percentage of licensees, such as manufacturers, distributors, 
lessors, and large franchised dealers, would be classified as 
other than "small businesses" because they earn more than 
$6 million dollars in gross receipts and employ more than 100 
employees. Also, a great many of GDN licensees would also 
qualify as "micro-businesses," or those who employ 20 or fewer 
people. But, for the purposes of this impact statement, the 
distinction between small or micro-businesses is irrelevant. 
Proposed new §215.177, establishes new office requirements 
for lessors and lease facilitators such that their offices have at 
least 100 square feet with a seven foot ceiling. Under the pre­
vious version of this rule, an office  was required to be of suf­
ficient size to allow for  basic office equipment such as a desk 
and chairs. The department believes that to comply with the 
existing requirements, a licensee would have to have at least 
100 square feet to comply with those requirements. Similarly, 
the seven foot ceiling requirement would not impose a stringent 
economic burden since the standard ceiling height for any type of 
building structure intended for human occupation is over seven 
feet. The proposed new requirements also require that a lessor 
or lease facilitator office must comply with applicable local zon­
ing ordinances and restrictions. A licensee would have to com­
ply with such ordinances to obtain a certificate of occupancy, or 
meet other local fire and health regulations, in order to be open 
to the public. Also, the proposed language prohibits a licensee 
from  using a storeroom, closet, stock room, or the like, as an 
office. None of these types of rooms would likely qualify for a 
certificate of occupancy for a business to be open to the pub­
lic, or have a physical address recognized by the U.S. Postal 
Service, which is another requirement. To be a business open 
to the public in any municipality, a licensee would likely already 
have to comply with similar regulations, and possibly more strin­
gent requirements under federal regulations like the Americans 
with Disabilities Act. So, the department believes that these ad­
ditional proposed premises requirements would not result in sig­
nificant added economic impact to small business, if any. 
With regard to proposed new §215.144, which will extend the 
amount of time that records must be retained by dealers; pro­
posed new §215.115, which establishes records retention re­
quirements for manufacturers, distributors, and converters; and 
new §215.178, which will extend the amount of time that records 
must be retained by lessors and lease facilitators, the depart­
ment believes that no additional adverse economic impact will 
result from complying with these proposed regulations. Under 
the Tax Code, §152.063, motor vehicle sellers must keep at their 
"principle office" a complete record of each retail sale of a motor 
vehicle for at least 48 months from the date of sale, including per­
tinent information related to the sale. Similar regulations have 
been promulgated by the Office of Consumer Credit Commis­
sioner, and other agencies that regulate vehicle sales and vehi­
cle installment sales. The department believes these regulations 
could be broad enough to apply to other licensees regulated by 
the division. Proposed §§215.115, 215.144, and 215.178 require 
that licensees maintain these records for 24 months, and since 
this time period is less than the 48 months required under the 
Tax Code and other similar regulations, the department believes 
its proposed new language will be less onerous on small busi­
ness than those other similar existing statutory and rule-based 
requirements. 
The department considered alternative methods of achieving the 
purposes of these proposed sections that could possibly have 
some adverse economic impact. For instance, it considered 
whether the increase in record retention requirements, or the 
institution of more stringent premises requirements for lessors 
and lease facilitators, would yield the desired regulatory benefits, 
or if these could be achieved under the former regulatory struc­
ture. Ultimately, the department determined that any burden on 
licensees that would result from compliance already existed un­
der current statutes and rules, mainly promulgated by other state 
agencies or local municipalities, and thus no additional adverse 
economic impact would occur as the result of these proposed 
new sections. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Brett 
Bray, Director, Motor Vehicle Division, Texas Department of Mo­
tor Vehicles, P.O. Box 2293, Austin, Texas 78768. The deadline 
for receipt of comments is 5:00 p.m. on December 21, 2009. 
SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §§215.1 - 215.6 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.1. Scope and Purpose. 
Occupations Code, Chapter 2301, and Transportation Code, Chapters 
503 and 1000 through 1005, require the Department of Motor Vehicles 
to license and regulate motor vehicle dealers, manufacturers, distribu­
tors, converters, representatives, lessors and lease facilitators, in order 
to ensure a sound system of distributing and selling motor vehicles, 
provide for compliance with manufacturer’s warranties, prevent fraud, 
unfair practices, discrimination, impositions, and other abuses of the 
people of this state in connection with the distribution and sale of mo­
tor vehicles. The sections under this chapter prescribe the policies and 
procedures for regulating motor vehicle dealers, manufacturers, distrib­
utors, converters, representatives, lessors and lease facilitators, by reg­
ulating licensing, warranty performance obligations, advertising, en­
forcement, and providing for adjudicative proceedings. 
§215.2. Definitions; Conformity with Statutory Requirements. 
(a) The definitions contained in Occupations Code, Chapter 
2301, and Transportation Code, Chapters 503 and 1000 through 1005 
govern this chapter. All matters of practice and procedure set forth in 
the Codes shall govern and these rules shall be construed to conform 
with the Codes in every relevant particular, it being the intent of these 
rules only to supplement the Codes and to provide procedures to be 
followed in instances not specifically governed by the Codes. In the 
event of a conflict, the definition or procedure referenced in Occupa­
tions Code, Chapter 2301 shall control. 
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(b) The following words and terms, when used in this chapter, 
shall have the following meanings, unless the context clearly indicates 
otherwise. 
(1) ALJ--An Administrative Law Judge of the State Office 
of Administrative Hearings. 
(2) Board--The Board of the Texas Department of Motor 
Vehicles. 
(3) Chapter 503--Transportation Code, Chapter 503. 
(4) Chapter 1000 through 1005--Transportation Code, 
Chapter 1000 through 1005. 
(5) Code--Occupations Code, Chapter 2301. 
(6) Codes--Occupations Code, Chapter 2301, and Trans­
portation Code, Chapters 503 and 1000 through 1005. 
(7) Department--The Texas Department of Motor Vehicles. 
(8) Director--The director of the Motor Vehicle Division of 
the Texas Department of Motor Vehicles. For purposes of this chapter, 
the definition of "director" also includes any personnel to whom the 
director delegates any duty assigned under this chapter. 
(9) Division--The Motor Vehicle Division of the Texas De­
partment of Motor Vehicles. 
(10) Executive director--The executive director of the 
Texas Department of Motor Vehicles. 
(11) Governmental agency--All other state and local gov­
ernmental agencies and all agencies of the United States government, 
whether executive, legislative, or judicial. 
(12) Hearing officer--An ALJ under this chapter, or any 
other person designated by the Board, or formerly hired or appointed, to 
hold hearings, administer oaths, receive pleadings and evidence, issue 
subpoenas to compel the attendance of witnesses, compel the produc­
tion of papers and documents, issue interlocutory orders and temporary 
injunctions, make findings of fact and conclusions of law, and issue pro­
posals for decision and recommended final orders. 
(13) License purveyor--Any person who for a fee, commis­
sion, or other valuable consideration, other than a certified public ac­
countant or a duly licensed attorney at law, assists an applicant in the 
preparation of a license application or represents an applicant during 
the review of the license application. 
(14) Party in interest--A party against whom a binding de­
termination cannot be had in a proceeding before the department with­
out having been afforded notice and opportunity for hearing. 
(15) SOAH--The State Office of Administrative Hearings. 
(c) The "division’s offices," when referenced in this chapter, 
are defined as the offices of the Motor Vehicle Division in Austin, Texas 
that are designated for receipt of filings under this chapter. 
§215.3. Duties and Powers of Board. 
In accordance with the Codes, the Board shall: 
(1) enforce and administer the Codes; 
(2) establish the qualifications of license holders; 
(3) ensure that the distribution, sale, and lease of motor ve­
hicles is conducted as required by the Codes and this chapter; 
(4) provide for compliance with warranties; 
(5) prevent fraud, unfair practices, discrimination, imposi­
tions, and other abuses in connection with the distribution and sale of 
motor vehicles. 
§215.4. Formal Opinions. 
(a) General. Any person may request a formal opinion from 
the Board on any matter within the jurisdiction of Occupations Code, 
Chapter 2301, or Transportation Code, Chapters 503 and 1000 through 
1005. It is the policy of the Board to consider requests for formal 
opinions and, where practicable, to inform the requesting party of the 
Board’s views; provided, however, that a request will be considered 
inappropriate for a formal opinion where the request involves a matter 
which is under investigation or is the subject of a current proceeding 
by the Board or another governmental agency, or where the request is 
such that an informed opinion thereon can be given only after extensive 
investigation, research, or collateral inquiry. 
(b) Procedure. Requests for formal opinions are to be submit­
ted to the Board in writing and shall include full and complete informa­
tion on the matter with respect to which the formal opinion is requested. 
The request must affirmatively state that the matter involved is not the 
subject of an investigation or other proceeding by the Board or any 
other governmental agency. The submission of additional information 
may be required by the Board. 
(c) Formal opinions rendered without prejudice. Any formal 
opinion so given is without prejudice to the right of the Board to re­
consider the matter and, where the public interest requires, to modify 
or revoke a previously issued formal opinion. Notice of such modifi ­
cation or revocation will be given to the party who originally requested 
the opinion so that the requestor may modify or discontinue any action 
which may have been taken pursuant to the Board’s formal opinion. 
The Department will not proceed against such party with respect to 
any action taken in good faith reliance upon the Board’s formal opin­
ion where all relevant facts were fully, completely, and accurately pre­
sented to the Board and where such action was promptly discontinued 
or appropriately modified upon notification of the Board’s modification 
or revocation of the formal opinion. 
(d) Publication. Texts or digests of formal opinions of general 
interest will be made available to any person upon written request to 
the Department, subject to statutory and other restrictions against dis­
closure. 
§215.5. Informal Opinions. 
Any other advice, opinion, or information received from the Depart­
ment or its staff in response to an inquiry is not a formal opinion of 
the Board and shall be considered an informal opinion. No informal 
opinion, whether written or oral, by the director, or any Department 
employee will be binding upon the Board in any subsequent proceed­
ing involving the same or similar issue. 
§215.6. Exempted Actions. 
General statements of policy, informal opinions, or formal opinions are 
not construed to be rulemaking proceedings under Government Code, 
Chapter 2001. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 5, 
2009 
TRD-200905071 
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♦ ♦ ♦  
Jennifer Soldano 
Legal Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER B. ADJUDICATIVE PRACTICE 
AND PROCEDURE 
43 TAC §§215.21 - 215.57 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.21. Objective. 
This subchapter governs practice and procedure in contested cases filed 
before September 1, 2007. Practice and procedure in contested cases 
filed on or after September 1, 2007 and heard by SOAH are addressed 
in Subchapter I of this chapter (relating to Practice and Procedure for 
Hearings Conducted by the State Office of Administrative Hearings) 
and this subchapter where not in conflict with SOAH rules. The ob­
jective of these rules is to insure fair, just, and impartial adjudication 
of the rights of parties in all matters within the jurisdiction of Occu­
pations Code, Chapter 2301, and Transportation Code, Chapters 503 
and 1000 through 1005, hereinafter referred to as the "Codes" and to 
insure fair, just, and effective administration of said Codes in accor­
dance with the intent of the legislature as declared in Occupations Code, 
§2301.001 and Occupations Code, §2301.152. This subchapter shall 
apply only as reasonably practicable to cases brought before Septem­
ber 1, 2007 under Occupations Code, Subchapter M, §§2301.601 ­
2301.613 (the Lemon Law) or Occupations Code, §2301.204 (warranty 
performance). 
§215.22. Prohibited Disclosures and Communications. 
(a) No party in interest, his attorney, or authorized representa­
tive in any proceeding shall submit, directly or indirectly, any ex parte 
communication, in violation of Government Code, §2001.061, con­
cerning the merits of such proceeding to the Board, or any employee 
of the division who is assigned to render a decision or make findings 
of fact and conclusions of law in a contested case. 
(b) Violations of this section shall be promptly reported and 
a copy or summary thereof shall be filed with the record of such pro­
ceeding and a copy forwarded to all parties of record, and/or any other 
appropriate action otherwise provided by law. 
§215.23. Appearances. 
(a) General. Any party to a proceeding before the Board may 
appear to represent, prosecute, or defend any rights or interests, either in 
person, by an attorney, or by any other authorized representative. Any 
individual may appear pro se; and any member of a partnership which 
is a party to a proceeding or any bona fide officer of a corporation or 
association may appear for the partnership, corporation, or association. 
An authorized full time employee may enter an appearance for his em­
ployer. 
(b) Agreements of representation. The Board may require 
agreements between a party in interest and an attorney or other 
authorized representative concerning any pending proceeding to be in 
writing, signed by the party in interest, and filed as a part of the record 
of the proceeding. 
(c) Lead counsel. The attorney or other authorized represen­
tative of a party in interest shall be considered that party’s lead counsel 
in any proceeding and, if present, shall have control in the management 
of the cause pending before the Board. 
(d) Intervention. Any public official or other person having an 
interest in a proceeding may, upon request to the Board, be permitted 
to intervene and present any relevant and proper evidence, data, or ar­
gument bearing upon the issues involved in the particular proceeding. 
Any person desiring to intervene in a proceeding may be required to 
disclose his interest in the proceeding before permission to appear will 
be granted. 
(e) Limitation on appearances. The Board may limit or 
exclude entirely an attempt by persons to appear in a proceeding when 
such appearance would be irrelevant or would unduly broaden the 
scope of the proceeding. 
§215.24. Petitions. 
Petitions for relief under the Codes or complaints filed alleging vio­
lations of the Codes other than those specifically provided for in these 
rules shall be in writing, shall state clearly and concisely the petitioner’s 
grounds of interest in the subject matter, the facts relied upon, and the 
relief sought, and shall cite by appropriate reference the article of the 
Codes or other law relied upon for relief and, where applicable, the pro­
ceeding to which the petition refers. 
§215.25. Affidavits. 
Whenever it may be necessary or proper for any party to make an affi ­
davit, it may be made either by such party or by his authorized agent; 
provided, however, that the affidavit of any such agent must show the 
relationship of the agent to the party and state in what capacity he is au­
thorized to make the affidavit. All affidavits shall affirmatively show 
that the affiant has personal knowledge of the matters sworn. 
§215.26. Form of Petitions, Pleadings, and the Like. 
The original copy of every petition, pleading, motion, brief, or other 
instrument permitted or required to be filed with the division in a con­
tested case proceeding shall be signed by the party in interest, his at­
torney, or his authorized representative. All pleadings filed in any pro­
ceeding shall be printed or typed on 8-1/2 inch by 11 inch bond paper 
in no smaller than 11 point type with margins of at least one inch at 
the top, bottom, and each side. Pages shall be numbered in the 1 inch 
margin at the bottom of each page. All text except block quotations 
and footnotes shall be double spaced. 
§215.27. Complaints. 
All complaints alleging violations of the Codes shall be in writing ad­
dressed to the division and signed by the complainant. Complaint 
forms will be supplied and assistance may be afforded by the divi­
sion for the purpose of filing complaints. A complaint shall contain 
the name and address of the complainant, the name and address of the 
party against whom the complaint is made, and a brief statement of the 
facts forming the basis of the complaint. If requested by the division, 
complaints shall be under oath, and before initiating an investigation or 
other proceeding to determine the merits of the complaint, the division 
may require from the complainant such additional information as may 
be necessary to evaluate the merits of the complaint. 
§215.28. Docket. 
The division will maintain a docket containing a record of all proceed­
ings instituted. The docket shall be a public file and shall be open for in­
spection at all reasonable times. An alpha-numeric identifier assigned 
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by the division to any proceeding will be carried forward throughout 
the proceeding. 
§215.29. Computing Time. 
In computing any period of time prescribed or allowed by this chapter, 
by order of the Board, or by any applicable statute, the date of the act 
or event after which the designated period of time begins to run is not 
to be included; but the last day of the period so computed is to be in­
cluded unless it be a Saturday, Sunday, or legal holiday in which event 
the period runs until the end of the next day which is not a Saturday, 
Sunday, or legal holiday. 
§215.30. Filing of Documents. 
(a) Every document required or permitted to be filed with the 
Motor Vehicle Division shall be filed - either in person at the division’s 
offices, or by mail to the address of the division, or by electronic docu­
ment transfer at a destination designated for receipt of those documents. 
(b) Except as provided in subsection (e) of this section, deliv­
ery by mail shall be complete upon deposit of the document, enclosed 
in a postpaid, properly addressed wrapper, in a post office or official 
depository under the care and custody of the United States Postal Ser­
vice. 
(c) Except as provided in subsection (e) of this section, with 
respect to a document which, to be timely filed under these rules, must 
be filed on or before a specified date, delivery by mail shall be complete 
only if such deposit is made on or before said date and the document 
is received in hand by the division at its office in Austin not later than 
the fifth business day after the date of such deposit. Delivery by elec­
tronic document transfer after 5 p.m. local time of said office shall be 
deemed delivered on the following day. Where the filing of a docu­
ment is made by mail but the document is not received by the division 
within five business days after the date of deposit of the document in 
the mail, nothing herein shall preclude the delivery of the document to 
the division’s office by other means of delivery, such as delivery in per­
son or by electronic document transfer, within the said five day period, 
provided that the party filing the document furnishes the division with 
proof of deposit of the document in the mail prior to the filing date, as 
provided herein. 
(d) Such document may be delivered by a party to a matter, 
an attorney of record, or by any other person competent to testify. A 
certificate by an attorney of record or the affidavit of any person com­
petent to testify, showing timely delivery of a document in a manner 
described in this section shall be prima facie evidence of the fact of 
timely delivery, although nothing herein shall preclude the division or 
any party from offering proof that the subject document was not timely 
delivered. 
(e) Notwithstanding the foregoing, where by statute, rule, or 
order of the Board, a document, to be timely filed, must be received in 
the division’s office by a specified time, then the requirements of such 
statute, rule, or order shall govern the filing of that document, and any 
such document received at the division’s office after the specified time, 
notwithstanding the date of mailing or other means of delivery, shall 
be deemed not timely filed. 
§215.31. Cease and Desist Orders. 
(a) Whenever it appears to the Board that any person is violat­
ing any provision of the Codes or this chapter, the Board may, directly 
or through its representative, enter an interlocutory order requiring such 
person to cease and desist. 
(1) No interlocutory cease and desist order shall be granted 
without notice to the person against whom the order is requested un­
less it clearly appears from specific facts shown by affidavit or by the 
verified complaint that one or more of the situations enumerated in Oc­
cupations Code, §2301.802(b)(1) - (5) will occur before notice can be 
served and a hearing had thereon; 
(2) Every interlocutory cease and desist order granted with­
out notice shall include the date and hour of issuance; shall state which 
of the situations enumerated in Occupations Code, §2301.802(b)(1) ­
(5) is found to necessitate the issuance of the order without notice; and 
shall set a date certain for a hearing as provided in these rules relating 
to adjudicative proceedings to determine the validity of the order and to 
allow the person against whom the order is issued to show good cause 
why the order should not remain in effect during the pendency of the 
proceeding; 
(3) The person against whom the interlocutory cease and 
desist order has been issued without notice may request that the hearing 
to determine the validity of the order be held earlier than the date set 
by the order; 
(4) Every cease and desist order granted with or without 
notice shall set forth the reasons for its issuance; shall be specific in 
terms; shall describe in reasonable detail and not by reference to the 
complaint or other document the act or acts sought to be restrained; 
(5) No cease and desist order, whether interlocutory or per­
manent, shall be granted unless the person requesting the order shall 
present a petition or complaint to the Board verified by affidavit and 
containing a plain and intelligible statement of the grounds for such re­
lief. 
(b) The interlocutory decision on a request for cease and desist 
order shall be sufficient for a complaining party to seek judicial review 
of the matter as set out in Occupations Code, §2301.802(c) - (e). Upon 
appeal of an order issued pursuant to this subsection to the district court, 
as provided in the Code, the order may be stayed by the Board upon a 
showing of good cause by a party of interest. 
§215.32. Enlargement of Time. 
(a) When by these rules or by a notice given thereunder or by 
order of the Board or the hearing officer having jurisdiction, as the case 
may be, an act is required or allowed to be done at or within a specified 
time, except as provided in subsection (b) of this section, the Board or 
the hearing officer for cause shown may, at any time in the Board’s or 
the hearing officer’s discretion: 
(1) with or without motion or notice, order the period en­
larged if application therefore is made before the expiration of the pe­
riod originally prescribed or as extended by a previous order; or 
(2) upon motion permit the act to be done after the expira­
tion of the specified period where good cause is shown for the failure 
to act. 
(b) Notwithstanding anything contained in subsection (a) of 
this section, neither the Board nor a hearing officer may enlarge the 
time for filing a document where by statute or rule, the document, to 
be timely filed, must be received in the division’s offices by a specified 
time, and the requirements of such statute or rule shall govern the fil­
ing of that document and any such document received at the division’s 
offices after the specified time, notwithstanding the date of mailing or 
other means of delivery, shall be deemed not timely filed. 
§215.33. Expenses of Witness or Deponent. 
A witness or deponent in a contested case who is not a party and who is 
subpoenaed or otherwise compelled to attend a hearing or proceeding 
to give testimony or a deposition or to produce books, records, papers, 
or other objects that may be necessary and proper for the purposes of 
a proceeding under the Codes is entitled to receive expenses pursuant 
to provisions of the Government Code, Chapter 2001. Such witness or 
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deponent is entitled to receive reimbursement for mileage at the current 
state employee rate for each mile, for going to and returning from the 
place of the hearing or deposition, if the place is more than 25 miles 
from the person’s place of residence and the person uses a personally 
owned or leased motor vehicle for the travel. 
§215.34. Notice of Hearing in Adjudicative Proceedings. 
(a) In any adjudicative proceeding before the Board, the notice 
of hearing shall state: 
(1) the name of the party or parties in interest; 
(2) the time and place of the hearing; 
(3) the docket number assigned to the hearing; 
(4) any special rules deemed appropriate for such hearing; 
and 
(5) a clear and concise factual statement sufficient to iden­
tify with reasonable definiteness the matters at issue. This can be sat­
isfied by attaching and incorporating by reference the complaint or 
amended complaint. 
(b) Notice of hearing shall be served upon the parties in inter­
est either in person or by certified mail, return receipt requested, ad­
dressed to the parties in interest or their agents for service of process. 
(c) Notice of hearing shall be presumed to have been received 
by a person if notice of the hearing was mailed by certified mail, return 
receipt requested, to the last known address of any person known to 
have legal rights, duties, or privileges that could be determined at the 
hearing. 
(d) Notice of hearing may be amended at the hearing or at any 
time prior thereto. 
§215.35. Reply. 
Within 20 days after service of notice of hearing, or within 10 days 
after service of amended notice of hearing, a responding party may file 
a reply thereto in which the matters at issue are specifically admitted, 
denied or otherwise explained. 
(1) Form and filing of replies. All replies shall include a 
reference to the docket number of the hearing and shall be sworn to by 
the responding party or his attorney of record. The original of the reply 
shall be filed with the Board, and one copy shall be served upon other 
parties to the proceeding, if any. 
(2) Amendment. A responding party may amend his reply 
at any time prior to the hearing, and in any case where the notice of 
hearing has been amended at the hearing, a responding party shall be 
given an opportunity to amend his reply. 
(3) Extension of time. Upon the motion of a responding 
party, with good cause shown, the Board may extend the time within 
which the reply may be filed. 
(4) Default. All allegations shall be deemed admitted by 
any party who does not appear at the hearing on the merits. 
§215.36. Hearings To Be Public. 
Hearings in adjudicative proceedings shall be open to the public. 
§215.37. Recording and Transcriptions of Hearing Cost. 
(a) Except as provided in Subchapter G of this chapter (relat­
ing to Warranty Performance Obligations), hearings in contested cases 
will be transcribed by a court reporter or recorded electronically at the 
discretion of the hearing officer. Any request regarding recording or 
transcription must be made to the hearing officer at least two days prior 
to the hearing. 
(b) In those contested cases in which the hearing is transcribed 
by a court reporter, the costs of transcribing the hearing and for the 
preparation of an original transcript of the record for the Board shall 
be assessed equally among all parties to the proceeding, unless ordered 
otherwise by the Board. 
(c) Copies of tape recordings of a hearing will be provided to 
any party upon written request and upon payment for the cost of the 
tapes. 
(d) In the event a final decision of the Board is appealed to the 
court and the Board is required to transmit to the court the original or 
a certified copy of the record, or any part thereof, the appealing party 
shall, unless waived by the Board, pay the costs of preparation of the 
record that is required to be transmitted to the court. 
§215.38. Joint Record. 
No adjudicative proceedings embracing two or more complaints or pe­
titions shall be heard on a joint record without the consent of all parties 
in interest unless the hearing officer shall find, prior to the consolida­
tion of the proceedings, that justice and efficiency are better served by 
the consolidation. 
§215.39. Waiver of Hearing. 
Subsequent to the issuance of a notice of hearing as provided in §215.35 
of this subchapter (relating to Reply), a responding party may waive 
such hearing and consent to the entry of an agreed order by the Board. 
Agreed orders proposed by the parties remain subject to Board ap­
proval. 
§215.40. Postponement of Hearing. 
After a case has been called on the date assigned for hearing in a pro­
ceeding, pursuant to notice, postponement of the case will be granted 
only in exceptional circumstances. All motions for postponement of a 
hearing shall be filed sufficiently in advance of the date of hearing to 
permit notice to all parties if postponement should be granted. 
§215.41. Presiding Officials. 
The Board may preside or may designate any other person to preside 
over any hearing held in any adjudicative proceeding. The term "hear­
ing officer" as used in this section includes the Board when presiding 
over a hearing. 
(1) Powers and duties. Hearing officers shall have the duty 
to conduct fair and impartial hearings, and the power to take all nec­
essary action to avoid delay in the disposition of proceedings and to 
maintain order. Hearing officers shall have all powers necessary to 
these ends, including the authority to administer oaths; to examine wit­
nesses; to rule upon the admissibility of evidence; to rule upon motions; 
and to regulate the course of the hearing and the conduct of the parties 
and counsel. 
(2) Disqualification. If hearing officers determine they 
should be recused from a particular hearing, they shall withdraw 
from the proceeding by giving notice on the record and by notifying 
the Board of the withdrawal. Whenever any party shall deem the 
hearing officer to be disqualified to preside in a particular hearing, the 
party may file with the Board a motion to disqualify and remove the 
hearing officer which motion shall be supported by affidavits setting 
forth the alleged grounds for disqualification. A copy of the motion 
shall be served by the Board on the hearing officer who shall have 10 
days within which to reply. If the hearing officer contests the alleged 
grounds for disqualification, the Board shall promptly determine the 
validity of the grounds alleged, such decision being determinative of 
the issue. 
(3) Substitution of hearing officer. If the hearing officer is 
disqualified, dies, becomes disabled, or withdraws during any proceed­
ing, the Board may appoint another hearing officer who may perform 
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any function remaining to be performed without the necessity of re­
peating any proceedings in the case. 
§215.42. Conduct of Hearing. 
Each party in interest shall have the right in an adjudicative hearing 
to due notice, cross examination, presentation of evidence, objection, 
motion, argument, and all other rights essential to a fair hearing. Proce­
dures in such hearings, except where otherwise provided by these rules 
or in the notice of hearing, shall be insofar as reasonably practicable in 
accordance with the Texas Rules of Civil Procedure applicable in dis­
trict and county courts in civil actions heard before the court without a 
jury. 
§215.43. Conduct and Decorum. 
Every party, witness, attorney, or other representative shall comport 
himself in all proceedings with proper dignity, courtesy, and respect for 
the Board, the hearing officer, and all other parties. Disorderly conduct 
will not be tolerated. Attorneys and other representatives of parties 
shall observe and practice the standards of ethical behavior prescribed 
for attorneys at law by the Texas Disciplinary Rules of Professional 
Conduct and Texas Lawyer’s Creed. No party to a pending case, and 
no representative or witness of such a party, shall discuss the merits of 
such case with the hearing officer outside of the presence of all other 
parties, or their representatives. Upon violation of this section, any 
party, witness, attorney, or other representative may be excluded from 
any hearing for such period and upon such conditions as are just; or 
may be subject to such other just, reasonable, and lawful disciplinary 
action as the hearing officer or Board may prescribe. 
§215.44. Evidence. 
(a) General. The Texas Rules of Evidence shall be applied in 
all adjudicative hearings to the end that needful and proper evidence 
shall be conveniently, inexpensively, and speedily adduced while pre­
serving the rights of the parties to the proceeding. 
(b) Admissibility. All relevant, material, and reliable evidence 
shall be admitted. Irrelevant, immaterial, unreliable, and unduly repe­
titious or cumulative evidence shall be excluded. Immaterial or irrel­
evant parts of an otherwise admissible document shall be segregated 
and excluded so far as practicable. 
(c) Official records. An official document or record, or an en­
try therein, when admissible for any purpose, may be evidenced by an 
official publication thereof or by a copy attested by the officer having 
legal custody of the record, or by the officer’s deputy, and accompa­
nied by a certificate to such effect. This section does not prevent and is 
not intended to prevent proof of any official record, the absence thereof 
or official notice thereof by any method authorized by any applicable 
statute or any rules of evidence in district and county courts. 
(d) Entries in the regular course of business. Any writing or 
record, whether in the form of an entry in a book or otherwise, made as 
a memorandum or record of any act, transaction, occurrence, or event, 
will be admissible as evidence thereof if it appears that it was made 
in the regular course of business. This section does not prevent and is 
not intended to prevent proof of any business writing or record by any 
method authorized by any applicable statute or any rules of evidence 
in district and county courts. 
(e) Documents in division files. Documents or information in 
the licensing files of the division may be officially noticed and may be 
admitted and considered by the hearing officer, as described in Gov­
ernment Code, Chapter 2001. 
(f) Abstracts of documents. When documents are numerous, 
the hearing officer may refuse to receive in evidence more than a lim­
ited number of said documents which are typical and representative, but 
may require the abstraction of the relevant information from the doc­
uments and the presentation of the abstract in the form of an exhibit; 
provided, however, that before admitting such abstract the hearing offi ­
cer shall afford all parties in interest the right to examine the documents 
from which the abstract was made. 
(g) Exhibits. Exhibits shall be limited to facts with respect 
to the relevant and material issues involved in a particular proceed­
ing. Exhibits of documentary character shall not unduly encumber the 
record of the proceeding. Where practicable, the sheets of each ex­
hibit shall not be more than 8 1/2 inches by 11 inches in size, and shall 
be numbered and labeled. The original and one copy of each exhibit 
offered shall be tendered to the reporter or hearing officer for identifi ­
cation, and a copy shall be furnished to each party in interest. In the 
event an exhibit has been identified, objected to, and excluded, the hear­
ing officer shall determine whether or not the party offering the exhibit 
withdraws the offer, and if so, return the exhibit. If the excluded exhibit 
is not withdrawn, it shall be given an exhibit number for identification 
and be included in the record only for the purpose of preserving the 
exception together with the hearing officer’s ruling. 
§215.45. Stipulation of Evidence. 
Evidence may be stipulated by agreement of all parties in interest. 
§215.46. Objections and Exceptions. 
Formal exception to the ruling of the hearing officer is not necessary. 
It is sufficient that the party in interest at the time the ruling is made, or 
sought, make known to the hearing officer the action desired. 
§215.47. Motions. 
Every motion relating to a pending proceeding shall, unless made dur­
ing a hearing, be written, and shall set forth the relief sought and the 
specific reasons and grounds. If the motion is based upon matters which 
do not appear of record, it must be supported by affidavit. Any motion 
not made during a hearing shall be filed with the hearing officer. 
§215.48. Briefs. 
Briefs may be filed in any pending adjudicative proceeding at such time 
as may be specified by the hearing officer. 
§215.49. Service of Pleading, Petitions, Briefs, and the Like. 
A copy of every document filed in any adjudicative proceeding, after 
appearances have been entered, shall be served upon all other parties 
in interest or their lead counsel, and upon the division by sending a 
copy properly addressed to each party by first class United States mail, 
postage prepaid, by actual delivery, or by electronic document transfer 
to a fax number, e-mail address, or website designated for the receipt of 
those filings. A certificate of such fact shall accompany the document 
filed with the division. 
§215.50. Submission. 
Adjudicative proceedings will be deemed submitted to the hearing of­
ficer as soon as the hearing and record are completed and briefs, if any, 
are filed. At the discretion of the hearing officer, parties or their at­
torneys, in lieu of oral closing arguments or closing statements at the 
conclusion of an adjudicative proceeding, shall file a written summa­
tion or brief containing the statements, arguments and conclusions, to­
gether with references to supporting authorities, which might normally 
be presented orally at the conclusion of such hearing. A schedule for 
submission of written closing summations or briefs will be established 
by the hearing officer at the conclusion of the hearing on the merits. 
§215.51. Findings and Recommendations of Hearing Officer. 
As soon as practicable after the submission of the proceeding, the 
hearing officer shall prepare certify and file with the Board a copy 
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of the hearing officer’s findings of fact, conclusions of law and a 
recommended decision and order. A copy of this proposal for decision 
shall be served by the hearing officer upon all parties or their lead 
counsel. 
§215.52. Filing of Exceptions. 
Any party in interest may file exceptions to the proposal for decision 
within 20 days after the date of service on that party. Requests for 
extension of time to file exceptions shall be filed with the hearing officer 
and a copy shall be served on all other parties in interest. The hearing 
officer shall promptly notify the parties of a ruling on the request and 
shall allow additional time only in extraordinary circumstances where 
the interest of justice so requires. 
§215.53. Form of Exceptions. 
Exceptions to findings of fact, conclusions or to any other matters of 
law in any recommended decision and order of a hearing officer shall 
be specific and shall be stated and numbered separately. When excep­
tion is taken to a statement of fact, specific reference must be made 
to the evidence relied upon to support the specification of error and a 
statement in the form claimed to be correct must be suggested. When 
exception is taken to a particular finding or conclusion, whether of fact, 
law, or a mixed question of fact and law, the evidence, if any, and the 
law relied upon to support the specification of error must be suggested. 
§215.54. Replies to Exceptions. 
Replies to exceptions may be filed within 10 days after the date of 
filing those exceptions. It is within the hearing officer’s discretion, 
upon notice to all parties in interest, to extend the time for filing such 
reply. No further written responses or replies are allowed. 
§215.55. Final Decision. 
In all contested cases except those brought under Occupations Code, 
§2301.204 and Occupations Code, §§2301.601 - 2301.613 brought be­
fore September 1, 2007, after a matter has been heard and submitted 
to the Board for decision, and the Board has considered all exceptions 
and replies and has issued the order on the matter, the order shall be 
deemed final and binding on all parties and all administrative remedies 
are deemed to be exhausted as of the effective date, unless a motion for 
rehearing is filed as provided by law. 
§215.56. Submission of Amicus Briefs. 
Any interested party wishing to file an amicus brief for consideration 
by the Board regarding a contested case should file its brief no later 
than the deadline for exceptions. A party may file one written response 
to the brief filed by the amicus curiae no later than the deadline for 
replies to exceptions. Any amicus brief, or response to that brief, not 
filed within such time will not be considered by the Board, unless good 
cause may be shown why this deadline should be waived or extended. 
§215.57. Format for Documents Filed with the Board Subsequent to 
the Issuance of a Proposal for Decision. 
(a) The total number of pages of a party’s exceptions to pro­
posals for decision and motions for rehearing must not exceed the total 
number of pages of the proposal for decision, and the total number of 
pages of a party’s replies to exceptions and replies to motions for re­
hearing must not exceed three-fourths of the total number of pages of 
the proposal for decision, exclusive of pages containing the cover, in­
dex, table of authority, and attachments. The total number of pages 
of amicus briefs must not exceed three-fourths of the total number of 
pages of the proposal for decision, exclusive of pages containing the 
cover, index, table of authority, and attachments. In no event, such as 
when the proposal for decision is less than 15 pages, will this rule be 
construed to limit the length of a party’s exception to a proposal for de­
cision, motion for rehearing, or response thereto, to less than 10 pages. 
(b) Exceptions, motions for rehearing, replies to exceptions, 
replies to motions for rehearing, and amicus briefs shall be printed on 8 
1/2 inch by 11 inch paper in no smaller than 11 point type with margins 
of at least one inch at the top, bottom, and each side. Pages shall be 
numbered in the 1 inch margin at the bottom of each page. All text 
except block quotations and footnotes shall be double spaced. 
(c) Where applicable, when the exceptions, motions for re­
hearing, replies to exceptions, and replies to motions for rehearing refer 
to facts or testimony from the evidentiary record, these statements must 
be followed by a reference to the specific exhibit or page number in the 
transcript where the fact or testimony is found. 
(d) Each party or interested person shall file an original and 
three copies of its exceptions, motions for rehearing, replies to excep­
tions, replies to motions for rehearing, and amicus briefs. 
(e) Other than document length, the requirements in subsec­
tions (a) - (d) of this section are not to be strictly construed in cases 
brought under Occupations Code, §§2301.601 - 2301.613 (the Lemon 
Law) and §2301.204 (warranty performance) or where a party appears 
pro se. 
(f) The hearing officer or Board has the sole right to examine 
and determine whether documents meet the requirements of this sec­
tion. If a document fails to meet the requirements of this section, the 
hearing officer or Board has the discretion to accept the document as 
written, consider only those pages which meet the requirements of this 
section, or direct the party to make whatever modifications necessary 
to substantially conform the document to the requirements of this sec­
tion. No motion or request to strike a document for failure to meet the 
requirements of subsections (a) - (d) of this section will be considered 
by the hearing officer or Board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER C. LICENSES, GENERALLY 
43 TAC §§215.81 - 215.87 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.81. Objective. 
The objective of this subchapter is to implement the intent of the legis­
lature as declared in Occupations Code, Chapter 2301, and Transporta­
tion Code, Chapter 503, by prescribing rules to regulate businesses re­
quiring licenses under those chapters. 
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§215.82. Administration of Licensing Fees. 
(a) When a license is voluntarily or involuntarily cancelled by 
the Board, no refund of fees will be made. 
(b) The division shall charge a processing fee of $50 for each 
duplicate license issued to any licensee. 
(1) A request for a duplicate license must be made on a 
form prescribed by the division and state the reason a duplicate license 
is needed. 
(2) A licensee may request one duplicate license at no 
charge if the licensee did not receive the original license and makes 
the request within 45 days of the time the license was mailed to the 
licensee. 
(c) Prior to the issuance of a license, an applicant may with­
draw its application and, upon written request, receive a refund of the 
application fees. 
(d) Should an applicant fail to submit a complete new or 
amendment application not later than 180 days after the initial sub­
mission, the department may retain any monies paid by the applicant 
as earned fees. The 180-day time period may be tolled by the division 
for good cause. 
(e) Should a licensee fail to submit a complete renewal appli­
cation not later than 90 days after the expiration of its prior license, the 
department may retain any monies paid by the licensee as earned fees. 
§215.83. Renewal of Licenses. 
(a) A licensee must file a complete renewal application prior 
to the expiration of its existing license. 
(b) If the licensee has not submitted to the division a renewal 
application with all required information and applicable fees within 90 
days after license expiration, including late fees as provided by Occu­
pations Code, §2301.264(b), the licensee must apply for a new license. 
§215.84. Brokering, New Motor Vehicles. 
(a) Under Occupations Code, §§2301.002, 2301.006, 
2301.251 and 2301.252, the definition of "arranges or offers to arrange 
a transaction" is construed as soliciting or referring buyers for new 
motor vehicles for a fee, commission, or other valuable consideration. 
Advertising would not be included in this definition as long as the 
person’s business primarily includes the business of broadcasting, 
printing, publishing, or advertising for others in their own names. 
(b) A buyer referral service, program, plan, club, or any other 
entity that accepts fees for arranging a transaction involving the sale of 
a new motor vehicle is a broker. The payment of a fee to such an entity 
is aiding and abetting brokering. However, any referral service, pro­
gram, plan, club, or other entity that forwards referrals to dealerships 
may lawfully operate in a manner that includes all of the following con­
ditions: 
(1) There are no exclusive market areas offered to dealers 
by the program. All dealers are allowed to participate on equal terms. 
(2) Participation by dealers in the program is not restricted 
by conditions such as limiting the number of franchise lines or discrim­
ination by size of dealership or location. Total number of participants 
in the program may be restricted if the program is offered to all dealers 
at the same time with no regard to the franchise line. 
(3) All participants pay the same fee for participation in the 
program that shall be a weekly, monthly, or annual fee, regardless of 
the size, location, or line-make of the dealership. 
(4) A person is not to be charged a fee on a per referral fee 
basis or any other basis that could be considered a transaction-related 
fee. 
(5) The program does not set or suggest to the dealer any 
price of vehicles or trade-ins. 
(6) The program does not advertise or promote its plan in 
a manner that implies that the buyer, as a customer of that program, 
receives a special discounted price that cannot be obtained unless the 
customer is referred through that program. 
(c) The provisions of subsections (a) and (b) of this section 
do not apply to any person or entity which is exempt from the broker 
definition in Occupations Code, §2301.002(3). 
(d) All programs must comply with Subchapter H of this chap­
ter (relating to Advertising). 
§215.85. Brokering, Used Motor Vehicles. 
(a) Transportation Code, §503.021, prohibits persons from en­
gaging in the business as a dealer, directly or indirectly, including by 
consignment without a general distinguishing number. "Directly or 
Indirectly" includes the practice of arranging or offering to arrange a 
transaction involving the sale of a used motor vehicle for a fee, com­
mission or other valuable consideration. 
(b) A buyer referral service, program, plan, club, or any other 
entity that accepts fees for arranging a transaction involving the sale of 
a used motor vehicle is required to meet the requirements for and obtain 
a general distinguishing number unless the referral service, program, 
plan, or club is operated in the following manner: 
(1) There are no exclusive market areas offered to dealers 
by the program. All dealers are allowed to participate on equal terms. 
(2) Participation by dealers in the program is not restricted 
by conditions such as limiting the number of franchise lines or discrim­
ination by size of dealership or location. Total number of participants 
in the program may be restricted if the program is offered to all dealers 
at the same time with no regard to the franchise line. 
(3) All participants pay the same fee for participation in the 
program that shall be a weekly, monthly, or annual fee, regardless of 
the size, location, or line-make of the dealership. 
(4) A person is not to be charged a fee on a per referral fee 
basis or any other basis that could be considered a transaction-related 
fee. 
(5) The program does not set or suggest to the dealer any 
price of vehicles or trade-ins. 
(6) The program does not advertise or promote its plan in 
a manner that implies that the buyer, as a customer of that program, 
receives a special discounted price that cannot be obtained unless the 
customer is referred through that program. 
(c) All programs must comply with Subchapter H of this chap­
ter (relating to Advertising). 
§215.86. Processing of License Applications, Amendments, or Re-
newals. 
(a) Any application for a license, amendment of a license, or 
renewal of a license issued by the division must conform to the proce­
dures set out in paragraphs (1) and (2) of this subsection. 
(1) Applications for licenses, amendments of licenses, and 
renewals of licenses will be accepted for processing only if filed by 
the applicant, licensee, or that person’s designated attorney or certified 
public accountant; and 
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(2) Application, amendment, or renewal fees paid by 
check, credit or debit card, or electronic transfer, must be drawn from 
an account held by the applicant, licensee, or from a trust account of 
the applicant’s designated attorney or certified public accountant. 
(b) Information concerning the status of an application, appli­
cation deficiencies, or new license numbers will not be provided tele­
phonically to license purveyors. 
(c) Attorneys and certified public accountants that file appli­
cations on behalf of applicants may be required to provide proof of 
authority to act on behalf of an applicant. 
§215.87. License Terms and Fees. 
(a) Except as provided by other law, the term of a license or 
license plate issued by the division under Occupations Code, Chapter 
2301 or Transportation Code, Chapter 503 is two years. 
(b) Metal plates issued by the division in connection with a 
license expire on the same date as the license. 
(c) The fee for a license or license plate is computed by multi­
plying the applicable annual fee by the number of years of the license 
term. The entire amount of the fee is due at the time of application for 
the license or license renewal. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER D. FRANCHISED DEALERS, 
MANUFACTURERS, DISTRIBUTORS, AND 
CONVERTERS 
43 TAC §§215.101 - 215.115 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.101. Objective. 
The objective of these rules is to implement the intent of the legislature 
as declared in Occupations Code, Chapter 2301, and Transportation 
Code, Chapters 503 and 1000 through 1005, by prescribing rules to 
regulate businesses requiring licenses under the Code. 
§215.102. Representatives. 
(a) To effectuate Occupations Code, §2301.002(29), the defi ­
nition of the term "representative" is construed to be sufficiently broad 
to include regional, zone, or district executive personnel whose area 
of responsibility includes Texas, and whose duties include contacting 
motor vehicle dealers or dealership personnel, and every other person 
employed by a motor vehicle manufacturer, distributor or converter, 
directly or indirectly, to call upon or contact motor vehicle dealers or 
dealership employees concerning new motor vehicle sales, advertising, 
service, parts, business management, used motor vehicle sales, and for 
any other purpose. 
(b) The statutory definition is construed to not include office 
or clerical personnel, production personnel, etc., whose duties do not 
include contacting motor vehicle dealers or dealership employees. 
(c) A "person" who meets the definition of representative can 
also be other than a natural person such as a corporation. Employees of 
an entity licensed as a representative that perform representative func­
tions in the scope of their employment for the licensed representative 
are required to obtain a representative’s license in their individual ca­
pacity, except for the president/chief executive officer of the corpora­
tion. A licensed representative may identify and perform representative 
functions for more than one manufacturer, distributor, or converter. 
§215.103. Service-Only Facility. 
(a) A service-only facility is a location occupied and operated 
by a franchised dealer that is a completely separate, non-contiguous 
site, from the franchised dealer’s new vehicle sales and service or sales 
only location, where the franchised dealer will only perform warranty 
and non-warranty repair services. Except as allowed in subsection (d) 
of this section, warranty repair services may only be performed at either 
a licensed dealership or a licensed service-only facility. 
(b) A franchised dealer must obtain a license to operate a ser­
vice-only facility. The dealer may not obtain a service-only facility 
license to service a particular line of new motor vehicles, unless the 
dealer is franchised and licensed to sell that line. 
(c) A service-only facility is considered a dealership under Oc­
cupations Code, §2301.002(8), and is therefore subject to protest under 
Occupations Code, §2301.652. 
(d) Upon the manufacturer’s or distributor’s prior written 
approval, which cannot be unreasonably withheld, only a franchised 
dealer of the manufacturer or distributor may contract with another 
person as a sub-contractor to perform warranty repair services the 
dealer is authorized to perform under a franchise agreement with a 
manufacturer or distributor. Payment shall be made by the franchised 
dealer to the sub-contractor and not by the manufacturer or distributor 
to the sub-contractor. 
(e) A person with whom a franchised dealer contracts, as de­
scribed in subsection (d) of this section, to perform warranty repair 
services is not eligible to obtain a service-only facility license and may 
not advertise to the public the performance of warranty repair services 
in any manner. 
§215.104. Changes to Franchised Dealer License. 
(a) To effectuate Occupations Code, §2301.356, every li­
censed dealer who proposes to conduct business at a currently licensed 
showroom under a franchise that is additional to or that differs from 
the franchise or franchises on which the license is then based shall 
file an application to amend the license on the form prescribed by the 
division, attaching a copy of the franchise agreement. The amended 
application will be considered as if it were an original application to 
operate under the additional franchise as to all matters except those 
reflected by the license as issued. 
(b) A licensed dealer who proposes to sell and/or assign to an­
other any interest in the licensed entity, whether a corporation or other­
wise, so long as the physical location of the licensed entity remains the 
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same, shall notify the division in writing within ten days of the change 
by filing an application to amend the license. If the sale or assignment 
of any portion of the business results in a change of entity, then the 
purchasing/assignee entity must apply for and obtain a new license. 
Publicly-held corporations need only inform the division of a change 
in ownership if one person or entity acquires 10% or greater interest in 
the licensee. 
(c) In the event of a change in management reflected by a 
change of the general manager, dealer principal, or other person who is 
in charge of a licensee’s business activities, whether a managing part­
ner, officer, or director of a corporation, or otherwise, the division shall 
be advised by means of an application for an amended license. 
(d) If a licensed new motor vehicle dealer changes or converts 
from one type of business entity to another without changing ownership 
of the dealership, the submission of a franchise agreement in the name 
of the new entity is not required in conjunction with an application. 
The franchise agreement on file with the division prior to the change 
or conversion of the dealer’s business entity applies to the successor 
entity until the parties agree to replace the franchise agreement. 
(e) If a dealer adopts a plan of conversion under a state or fed­
eral law that allows one legal entity to be converted into another legal 
entity, only an application to amend the license is necessary to be filed 
with the division. The franchise agreement on file with the division 
continues to apply to the converted entity. If the entity change is ac­
complished by any means other than conversion, a new application is 
required, subject to subsection (d) of this section. 
(f) A licensee shall obtain division approval prior to the open­
ing of a supplemental location, or the relocation of an existing location. 
A licensee must notify the division when closing an existing location. 
§215.105. Notification of License Application; Protest Requirements. 
(a) Upon receipt of an application for a new motor vehicle 
dealer’s license, including an application filed with the division by 
reason of the relocation of an existing dealership, the division shall 
give notice of the filing of the application to all dealer licensees who 
have standing to protest the application under Occupations Code, 
§2302.652. If no dealers with standing to protest are represented in 
the county or applicable 15-mile area, then no notice shall be given. 
Any such dealer licensee holding a franchise for the sale of the same 
line-make of a new motor vehicle as proposed for sale in the subject 
application may file with the division a notice of protest in opposition 
to the application and the granting of a license pursuant thereto, which 
notice shall be given in the following manner. 
(1) The notice of protest shall be in writing and shall be 
signed by an authorized officer or other official authorized to sign on 
behalf of the licensee filing the notice. 
(2) The notice of protest shall state the basis upon which 
the protest is made under Occupations Code, §2301.652(a), and shall 
state the reasons or grounds for the protest. 
(3) The notice of protest shall state that the protest is not 
made for purposes of delay or for any other purpose except for justifi ­
able cause under Occupations Code, §2301.652(a). 
(b) The provisions of this section shall not be applicable to any 
application filed with the division for a dealer license as a result of the 
purchase or transfer of an existing entity holding a current franchise 
license which does not involve any physical relocation of the purchased 
or transferred line-makes. 
§215.106. Time for Filing Protest. 
Notices of protest must be received in the division offices in Austin not 
later than 5:00 p.m. on the date 15 days from the date of mailing of 
the division’s notification to the licensees of the filing of the applica­
tion. Any notice of protest received after such date shall be deemed 
not timely filed and shall not be considered by the Board. A notice of 
protest may be filed by telegram, mailgram, electronic document trans­
fer, or other similar means of communication, provided that a notice 
of protest in conformance with §215.105 of this subchapter (relating 
to Notification of License Application; Protest Requirements) is filed 
with the division not later than 5:00 p.m. on the date five days follow­
ing the filing of the notice, and is accompanied by the statutory protest 
filing fee. Failure to file a formal notice of protest within the specified 
time period shall result in the disallowance of the protest. 
§215.107. Hearing. 
Upon receipt of a notice of protest, timely filed in accordance with the 
provisions of §215.106 of this subchapter (relating to Time for Filing 
Protest), the Board shall promptly set a public hearing for the taking of 
evidence and for the consideration of the matters set forth in Occupa­
tions Code, §2301.652(a). 
§215.108. Addition or Relocation of Line Make. 
An application for the amendment of an existing new motor vehicle 
dealer’s license by the addition of another line-make at the existing 
dealership or for the relocation of a line-make to the existing dealer­
ship shall be deemed to be an "application to establish a dealership" 
insofar as the line-make to be added is concerned, and shall be subject 
to the provisions of §§215.105 - 215.107 of this subchapter (relating 
to Notification of License Application; Protest Requirements; Time for 
Filing Protest; and Hearing). 
§215.109. Replacement Dealership. 
An application for a new motor vehicle dealer’s license for a dealership 
intended as a replacement for a previously existing dealership shall be 
deemed to be an application for "replacement dealership" required to be 
established pursuant to Occupations Code, §2301.453, and shall not be 
subject to protest under the provisions of §215.105 of this subchapter 
(relating to Notification of License Application; Protest Requirements), 
provided that: 
(1) the application states that the applicant is intended as 
a replacement dealership and identifies the prior dealership to be re­
placed; 
(2) the franchisor of the line-make vehicle to be sold shall 
have given notice to the division and to its other dealers in the area 
within 60 days following the closing of the prior dealership, that it in­
tends to replace the prior dealership; 
(3) the application is filed with the division not later than 
one year following the closing of the prior dealership; and 
(4) the location of the applicant’s proposed dealership is 
not greater than one mile from the location of the prior dealership. 
§215.110. Evidence of Franchise. 
(a) Upon application for a new motor vehicle dealer license, or 
application for amendment of existing new motor vehicle dealer license 
to add a line-make, in addition to other attachments required to be sub­
mitted with the application, the applicant must submit a photocopy of 
those pages of the franchise agreement(s) which reflect the parties to the 
agreement(s) and the authorized signatures of the parties to the agree­
ment(s) for each line of motor vehicle listed in the application. A form 
prescribed by the division and completed by the manufacturer/distrib­
utor may be submitted with the application in lieu of the information 
described in this subsection to meet this requirement temporarily, for 
purposes of application processing. The applicant must submit the re­
quired photocopies of the franchise agreement(s), as described in this 
subsection, immediately upon receipt. 
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(b) Upon application to relocate a new motor vehicle dealer­
ship, in addition to other attachments required to be submitted with the 
application, the applicant must submit a form prescribed by the divi­
sion and completed by the manufacturer/distributor that identifies the 
licensee and the new location. 
§215.111. Notice of Termination or Noncontinuance of Franchise 
and Time for Filing Protest. 
A notice of termination or noncontinuance of a dealer’s franchise shall 
be given by a manufacturer or distributor in accordance with the re­
quirements of Occupations Code, §2301.453, not less than 60 days 
prior to the effective date thereof. A notice of protest of the franchise 
termination or noncontinuance by a dealer pursuant to Occupations 
Code, §2301.453, shall be in writing and shall be filed in the Board’s 
office in Austin, prior to the effective date of franchise termination or 
noncontinuance as stated in the notice from the manufacturer or dis­
tributor. 
§215.112. Motor Home Show Limitations and Restrictions. 
(a) A dealer licensed by the division who is authorized to sell 
new motor homes may attend and sell at any motor home show that has 
been approved by the division. 
(b) The scope of this rule is expressly limited to new motor 
home shows and exhibitions. It does not apply to other types of motor 
vehicle distribution activities, static displays or any other provision of 
Occupations Code, Chapter 2301 other than §2301.355 and §2301.358. 
Other motor vehicle shows, exhibitions, or static displays will be re­
viewed by division staff on a case by case basis. 
(c) Approval must be sought by the show coordinator/pro­
moter no less than 30 days and no more than 90 days prior to the 
proposed show date. All applications for motor home shows must be 
submitted on the forms and in the manner prescribed by the division, 
and must be accompanied by all other required attachments. If the 
coordinator/promoter is not a licensee or an association or organization 
of licensees, the application must be accompanied by a $25,000 surety 
bond to assure compliance with Occupations Code, Chapter 2301 and 
rules, as well as other regulations pertaining to the sale of new motor 
vehicles. 
(d) There must be at least three dealers participating in the 
show, representing at least three different line-makes at the show, for 
the show to qualify for approval. Each participating new motor vehi­
cle dealer must have a current, valid, Texas new motor vehicle dealer’s 
license to sell the particular line of motor home to be shown. 
(e) The duration of any motor home show shall not exceed six 
days. If a show extends over a Saturday and a Sunday, sales will be 
suspended by all motor vehicle dealers on the same day to achieve 
uniform compliance with the Blue Law. 
(f) No motor home show shall occur in a county within 90 days 
of a previous motor home show within that county. Upon a showing of 
good cause, the division may authorize additional motor home shows 
in any county. Any motor home dealer may attend a motor home show 
so long as no like line dealership is located within 70 miles of the show 
site, unless a written waiver is obtained from the like line dealer or 
dealers located within 70 miles of the show site. Any like line dealer 
within 70 miles of the show site has a superior and exclusive right to 
represent that line at the proposed show. If there are two or more like 
line dealers located within 70 miles of the show site, each has equal 
right to participate in the proposed show. 
§215.113. Manufacturer Ownership of Franchised Dealer; Good 
Cause Extension; Dealer Development. 
(a) An application for a new motor vehicle dealer’s license in 
which a manufacturer or distributor, as those terms are defined in Oc­
cupations Code, Chapter 2301, owns any interest in or has control of 
the dealership entity must be submitted to the division no later than 30 
days before the opening of the dealership, close of the buy-sell agree­
ment, or the expiration of the current license, whichever is the case. 
(b) If a manufacturer or distributor applies for a new motor 
vehicle dealer’s license in which the manufacturer or distributor holds 
an ownership interest in or has control of the dealership entity under the 
terms of Occupations Code, §2301.476(d), the license application must 
contain a sworn statement from the manufacturer or distributor that the 
dealership was purchased from a franchised dealer and is for sale at a 
reasonable price and under reasonable terms and conditions, and that 
the manufacturer or distributor intends to sell the dealership to a person 
not controlled or owned by the manufacturer or distributor within 12 
months of acquiring the dealership, except as provided in subsection 
(h) of this section. 
(c) A request for an extension of the initial 12 month period for 
manufacturer or distributor ownership or control of a new motor ve­
hicle dealership in accordance with Occupations Code, §2301.476(e) 
must be submitted in accordance with subsection (a) of this section, 
along with a complete application to renew the new motor vehicle 
dealer’s license. The request must contain a detailed explanation, in­
cluding appropriate documentary support, to show the manufacturer’s 
or distributor’s good cause for failure to sell the dealership within the 
initial 12 month period. The director of the Motor Vehicle Division 
will evaluate the request and determine whether the license should be 
renewed for a period not to exceed 12 months or deny the renewal ap­
plication. If the renewal application is denied, the manufacturer or dis­
tributor may request a hearing on the denial to be conducted in accor­
dance with Occupations Code, §2301.701 - 2301.713. 
(d) Requests for extensions after the first extension is granted, 
as provided in Occupations Code, §2301.476(e), must be submitted at 
least 120 days before the expiration of the current license. Upon receipt 
of a subsequent request, the Board will initiate a hearing in accordance 
with Occupations Code, §2301.701 - 2301.713, at which the manufac­
turer or distributor will be required to show good cause for the failure 
to sell the dealership. The manufacturer or distributor has the burden of 
proof and the burden of going forward on the sole issue of good cause 
for the failure to sell the dealership. 
(e) The division will give notice of the hearing described in 
subsection (d) of this section to all other dealer licensees holding fran­
chises for the sale and service or service only of the same line-make 
of new motor vehicles who are located in the same county in which 
the dealership owned or controlled by the manufacturer or distributor 
is located or in an area within 15 miles of the dealership owned or con­
trolled by the manufacturer or distributor. Such dealers, if any, will 
be allowed to intervene and protest the granting of the subsequent ex­
tension. Notices of intervention by dealers afforded a right to protest 
under Occupations Code, §2301.476(e), must be filed with the Docket 
Clerk within 15 days of the date of mailing of the notice of hearing, 
with a copy provided to the manufacturer or distributor. Failure to file 
a formal notice of intervention within the specified time period will re­
sult in the disallowance of the intervention. 
(f) A hearing under subsections (d) and (e) of this section will 
be conducted as expeditiously as possible, but not later than 120 days 
after receipt of the subsequent request for extension from the manufac­
turer or distributor. A hearings officer will prepare a written decision 
and proposed order as soon as possible, but not later than 60 calendar 
days after the hearing is closed. The new motor vehicle dealer’s license 
that is the subject of the hearing will continue in effect until a final de­
cision is rendered on the request for a subsequent extension. 
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(g) The procedure described in subsections (d) - (f) of this sec­
tion will be followed for all extensions requested by the manufacturer 
or distributor after the initial extension. 
(h) An application for a new motor vehicle dealer’s license in 
which a manufacturer or distributor owns any interest in the dealership 
entity under the terms of Occupations Code, §2301.476(g), must con­
tain sufficient documentation to show the following: 
(1) that the dealer development candidate is part of a group 
of persons who have historically been underrepresented in the manu­
facturer’s or distributor’s dealer body or is an otherwise qualified per­
son who lacks the resources to purchase a dealership outright; 
(2) that the manufacturer or distributor is in a bona fide re­
lationship with the dealer development candidate; 
(3) that the dealer development candidate has made a sig­
nificant investment in the dealership, subject to loss; 
(4) that the dealer development candidate has an ownership 
interest in the dealership; and 
(5) that the dealer development candidate operates the 
dealership under a plan to acquire full ownership of the dealership 
within a reasonable time and under reasonable terms and conditions. 
§215.114. Sale of Vehicles by Manufacturer/Distributor at Wholesale 
Auction. 
A manufacturer or distributor who is licensed under Occupations Code, 
Chapter 2301, or a wholly-owned subsidiary of a manufacturer or dis­
tributor, may sell vehicles it owns to dealers through a licensed Texas 
wholesale motor vehicle auction. General distinguishing numbers cur­
rently issued to licensed manufacturers, distributors, or their wholly-
owned subsidiaries shall be cancelled on the date this rule becomes ef­
fective, except where otherwise allowed under the Code. 
§215.115. Manufacturer, Distributor, and Converter Records. 
(a) Manufacturers and distributors must keep records of all ve­
hicles they sell to any person in this state for a minimum period of 48 
months. These records shall be made available for inspection and copy­
ing by a representative of the department during business hours. 
(b) Converters must keep records of all vehicles converted and 
distributed to Texas franchised dealers for a minimum period of 48 
months. These records shall be made available for inspection and copy­
ing by a representative of the department during business hours. 
(c) Records reflecting purchases, sales, or conversions for at 
least the preceding 24 months must be maintained at the licensed loca­
tion. Records for prior time periods may be kept off-site. 
(d) Upon receipt of a request sent by mail or electronic docu­
ment transfer from a representative of the department, a manufacturer, 
distributor, or converter must submit copies of specified records to the 
address listed in the request within 15 days. 
(e) Records required to be kept and made available to the de­
partment shall contain the following information: 
(1) the date of sale or conversion of the vehicle; 
(2) the vehicle identification number; 
(3) the name and address of the purchasing dealer or con
verter; 
(4) copies of or records with the information contained in 
the Manufacturer’s Certificate of Origin or title; 
(5) information regarding the prior status of the vehicle 
such as the Reacquired Vehicle Disclosure Statement; 
­
(6) the repair history of any vehicle subject to a warranty 
complaint; 
(7) technical service bulletins or equivalent advisories; 
and, 
(8) audits of dealerships. 
(f) Electronic records. Any records required to be kept may 
be kept in an electronic format, if the electronic records can be printed 
at the licensed location upon request by a representative of the depart­
ment. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. GENERAL DISTINGUISH­
ING NUMBERS 
43 TAC §§215.131 - 215.159 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.131. Objective. 
The objective of this subchapter is to implement the intent of the leg­
islature as declared in Transportation Code, Chapter 503, and Occupa­
tions Code, Chapter 2301, by prescribing rules to regulate businesses 
requiring general distinguishing numbers. 
§215.132. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Barrier--A material object or set of objects that sepa­
rates or demarcates. 
(2) Charitable organization--An organization that is estab­
lished and exists for the purpose of relieving poverty, the advancement 
of education, religion, or science, the promotion of health, governmen­
tal, or municipal purposes, or other purposes beneficial to the commu­
nity without financial gain. 
(3) Consignment sale--The sale of a vehicle by a person 
other than the owner, under the terms of a written authorization from 
the owner. 
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(4) Dealer--Any person who is regularly and actively en­
gaged in the business of buying, selling, or exchanging new or used 
motor vehicles, motorcycles, motor homes, mobility motor vehicles, 
house trailers, or trailers or semitrailers as defined in Transportation 
Code, §501.001 et seq., or Transportation Code, §502.001 et seq., at 
either wholesale or retail, either directly, indirectly, or by consignment. 
(5) Independent mobility motor vehicle dealer--A nonfran­
chised dealer who: 
(A) holds a general distinguishing number issued by the 
department under Transportation Code, Chapter 503; 
(B) holds a converter’s license issued under Occupa­
tions Code, Chapter 2301; 
(C) is engaged in the business of buying, selling, or ex­
changing mobility motor vehicles and servicing or repairing the devices 
installed on mobility motor vehicles at an established and permanent 
place of business in this state; and 
(D) is certified by the manufacturer of each mobility de­
vice that the dealer installs, if the manufacturer offers that certification. 
(6) License--A dealer’s general distinguishing number as­
signed by the division for the location from which the person engages 
in business. 
(7) Mobility motor vehicle--A motor vehicle that is de­
signed and equipped to transport a person with a disability and that: 
(A) has a chassis that contains: 
(i) a permanently lowered floor or lowered frame; or 
(ii) a permanently raised roof and raised door; 
(B) contains at least one of the following: 
(i) an electronic or mechanical wheelchair, scooter, 
or platform lift that enables a person to enter or exit the vehicle while 
occupying a wheelchair or scooter; 
(ii) an electronic or mechanical wheelchair ramp; or 
(iii) a system to secure a wheelchair or scooter to 
allow for a person to be safely transported while occupying the wheel­
chair or scooter; and 
(C) is installed as an integral part or permanent attach­
ment to the motor vehicle’s chassis. 
(8) Person--Any individual, firm, partnership, corporation, 
or other legal entity. 
(9) Sale--With regard to a specific vehicle, the transfer of 
possession of that vehicle to a purchaser for consideration. 
(10) Temporary tag--A buyer tag, converter tag, or dealer 
tag. 
(11) Wholesale dealer--A licensed dealer who only sells or 
exchanges vehicles with other licensed dealers. 
§215.133. General Distinguishing Number. 
(a) No person may engage in business as a dealer unless that 
person has a currently valid general distinguishing number assigned by 
the division for each location from which the person engages in busi­
ness. If a dealer consigns more than five vehicles in a calendar year for 
sale from a location other than the location for which the dealer holds 
a general distinguishing number, the dealer must also hold a general 
distinguishing number for the consignment location. 
(b) The provisions of subsection (a) of this section do not apply 
to: 
(1) a person who sells or offers for sale fewer than five ve­
hicles of the same type as herein described in a calendar year and such 
vehicles are owned by him and registered and titled in his name; 
(2) a person who sells or offers to sell a vehicle acquired 
for personal or business use if the person does not sell or offer to sell to 
a retail buyer and the transaction is not held for the purpose of avoid­
ing the provisions of Transportation Code, §503.001 et seq., and this 
subchapter; 
(3) an agency of the United States, this state, or local gov­
ernment; 
(4) a financial institution or other secured party selling a 
vehicle in which it holds a security interest, in the manner provided by 
law for the forced sale of that vehicle; 
(5) a receiver, trustee, administrator, executor, guardian, or 
other person appointed by or acting pursuant to the order of a court; 
(6) an insurance company selling a vehicle acquired from 
the owner as the result of paying an insurance claim; 
(7) a person selling an antique passenger car or truck that is 
at least 25 years old or a collector selling a special interest motor vehi­
cle as defined in Transportation Code, §683.077, if the special interest 
vehicle is at least 12 years old; 
(8) a licensed auctioneer who, as a bid caller, sells or offers 
to sell property to the highest bidder at a bona fide auction if neither 
legal nor equitable title passes to the auctioneer and if the auction is 
not held for the purpose of avoiding another provision of Transporta­
tion Code, §503.001 et seq., and this subchapter; and provided that if 
an auction is conducted of vehicles owned, legally or equitably, by a 
person who holds a general distinguishing number, the auction may be 
conducted only at a location for which a general distinguishing number 
has been issued to that person or at a location approved by the division 
as provided in §215.35 of this chapter (relating to Reply); and 
(9) a person who is a domiciliary of another state and who 
holds a valid dealer license and bond, if applicable, issued by an agency 
of that state, when the person buys a vehicle from, sells a vehicle to, or 
exchanges vehicles with a person who: 
(A) holds a current valid general distinguishing number 
issued by the division, if the transaction is not intended to avoid the 
terms of Transportation Code, §503.001 et seq.; or 
(B) is a domiciliary of another state if the person holds 
a valid dealer license and bond, if applicable, issued by that state, and 
if the transaction is not intended to avoid the terms of Transportation 
Code, §503.001 et seq. 
(c) Application for a general distinguishing number shall be on 
a form prescribed by the division properly completed by the applicant 
showing all information requested thereon and shall be submitted to 
the division accompanied by the following: 
(1) proof of a $25,000 surety bond as provided in §215.137 
of this subchapter (relating to Security Requirements); 
(2) a lease for the term of the license as cited in §215.140 of 
this subchapter (relating to Established and Permanent Place of Busi­
ness), or deed for the dealer’s location in the name of the applicant; 
(3) the fee for the general distinguishing number as pre­
scribed by law for each type of license requested; 
(4) the fee as prescribed by law for each dealer metal plate 
requested and the license plate reflectorization fee as prescribed by law; 
(5) photographs clearly showing: 
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(A) the interior of the dealer’s office; 
(B) the exterior of the dealer’s office; 
(C) the dealer’s sign; and 
(D) the vehicle display area; 
(6) verification of all assumed name(s), if applicable, in the 
form of assumed name certificate(s) on file with the Secretary of State 
or county clerk; and 
(7) a photocopy of the current driver’s license or depart­
ment of Public Safety identification of the owner, president or manag­
ing partner of the dealership. 
(d) A person who applies for a general distinguishing number 
and will operate as a dealer under a name other than the name of that 
person shall use the name under which that person is authorized to do 
business, as filed with the Office of the Secretary of State or county 
clerk, and the assumed name of such legal entity shall be recorded on 
the application using the letters "DBA." 
(e) If the general distinguishing number is issued to a corpo­
ration, the dealer’s name, as it appears on file with the Office of the 
Secretary of State, shall be recorded on the application. 
(f) A licensed wholesale dealer who elects to buy, sell to, or ex­
change vehicles with persons other than licensed dealers, must satisfy 
the display space requirements of §215.140 of this subchapter (relat­
ing to Established and Permanent Place of Business) and exchange the 
wholesale dealer license for a general distinguishing number which is 
appropriate for the type of vehicles the dealer wishes to buy, sell, or 
exchange. 
(g) An independent mobility motor vehicle dealer shall retain 
and produce for inspection all records relating to the license require­
ments under Occupations Code, §2301.002(17-a) and all information 
and records required under Transportation Code, §503.0295. 
(h) An application for a general distinguishing number may be 
denied if an applicant for such license has committed any act that could 
result in license cancellation or revocation under Transportation Code, 
§503.001 et seq. 
(i) The security requirement stated in Transportation Code, 
§503.033, must be effective, at a minimum, for the period for which 
the general distinguishing number will be valid. 
§215.134. House Trailer; Travel Trailer; Towable Recreational Ve-
hicle. 
The terms "house trailer" or "travel trailer," for the purpose of the sec­
tions under this subchapter, shall mean a vehicle without automotive 
power designed for human habitation and for carrying persons and 
property upon its own structure and for being drawn by a motor ve­
hicle. Towable recreational vehicles as defined in Occupations Code, 
§2301.002, are included in the terms "house trailer" or "travel trailer." 
§215.135. More than One Location. 
(a) A dealer holding a general distinguishing number for a par­
ticular type of vehicle may operate from more than one location within 
the limits of a city, provided each such location is operated by the same 
legal entity and meets the requirements of §215.140 of this subchapter 
(relating to Established and Permanent Place of Business). 
(b) Additional locations which are not located within the limits 
of the same city of the initial dealership are required to obtain a separate 
license and security unless the location is exempt from the security 
requirement by statute. 
(c) Dealerships that are relocated from a point outside the lim­
its of a city, or relocated to a point not within the limits of the same city 
of the initial location are required to obtain a new license and provide 
new security reflecting the new address unless the location is exempt 
from the security requirement by statute. 
(d) A dealer shall notify the division in writing within 10 days 
of the opening, closing, or relocation of any dealership location. Each 
new location must meet requirements of §215.140 of this subchapter. 
§215.136. Off-site Sales. 
Unless otherwise authorized by statute, a dealer is not permitted under 
Transportation Code, §503.001 et seq. to sell or offer for sale vehicles 
from a location other than an established and permanent place of busi­
ness which has been approved by the division and for which a general 
distinguishing number has been issued to that dealer. 
§215.137. Security Requirements. 
(a) Unless exempt pursuant to subsection (d) of this section, a 
dealer shall maintain a $25,000 bond conditioned on the dealer’s pay­
ment of all valid bank drafts drawn by the dealer for the purchase of 
motor vehicles and the dealer’s transfer of good title to each motor ve­
hicle the dealer offers for sale. The bond must be valid for the same 
period of time as the dealer’s license and is subject to the following: 
(1) The bond shall be on a form which is prescribed by the 
division and approved by the attorney general and issued by a company 
duly authorized to do business in the state of Texas. 
(2) The bond shall be in the business name in which the 
dealer’s license will be issued and contain the complete physical ad­
dress of each dealership location licensed under the general distinguish­
ing number that the bond is intended to cover. 
(3) A bond executed by an agent who represents a bonding 
company or surety must be supported by an original power of attorney 
from the bonding company or surety. 
(b) Recovery against the bond may be made by any person 
who obtains a court judgment assessing damages and/or attorneys fees 
for an act or omission on which the bond is conditioned. If the person 
seeking to obtain such a court judgment is a dealer, that dealer shall 
notify the division of the claim immediately upon filing suit on the 
bond. 
(c) Payment of any judgment by the bonding company shall 
be immediately reported to the division in writing. 
(d) The provisions of subsection (a) of this section do not apply 
to a: 
(1) franchised motor vehicle dealer who is licensed by the 
division; 
(2) franchised motorcycle dealer who is licensed by the di­
vision; 
(3) house trailer or travel trailer dealer; or 
(4) trailer/semitrailer dealer. 
§215.138. Use of Metal Dealer License Plates. 
(a) Metal dealer license plates shall be attached to the rear li­
cense plate holder of vehicles on which such plates may be displayed 
pursuant to Transportation Code, §503.061. Although not a require­
ment, a copy of the receipt for the metal dealer’s plate issued by the 
division should be carried in the vehicle so that it can be presented to 
law enforcement personnel upon request. 
(b) Metal dealer license plates may not be displayed on laden 
commercial vehicles being operated or moved upon the public streets 
or highways or on the dealer’s service or work vehicles. 
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(1) Examples of vehicles considered as service or work ve­
hicles for purposes of this subsection are: 
(A) a vehicle used for towing or transporting other ve­
hicles; 
(B) a vehicle, including a light truck, used in connection 
with the operation of the dealer’s shops or parts department; 
(C) a courtesy car on which a courtesy car sign is dis­
played; 
(D) a rental or lease vehicle; and 
(E) a boat trailer owned by a dealer or manufacturer that 
is used to transport more than one boat. 
(2) A light truck is not considered to be a laden commercial 
vehicle when it is: 
(A) mounted with a camper unit; or 
(B) towing a trailer for recreational purposes. 
(3) As used in this subsection, "light truck" has the meaning 
assigned by Transportation Code, §541.201. 
(c) Metal dealer license plates may be displayed only on the 
type of vehicle for which the general distinguishing number is issued 
and which a dealer is licensed to sell. Non-franchised dealers may not 
display metal dealer plates on new motor vehicles. 
(d) A dealer shall maintain a record of each dealer metal plate 
issued to that dealer that contains: 
(1) the assigned metal plate number; 
(2) the year and make of the vehicle to which the plate is 
affixed; 
(3) the vehicle identification number (VIN) of the vehicle; 
and 
(4) the name of the person in control of the vehicle. 
(e) Dealer metal plates that cannot be accounted for shall be 
voided in the dealer’s record and reported as missing to the department 
within three days of the date that the discovery is made. After a plate 
is reported as missing it is no longer valid for use. 
(f) The dealer’s record required under subsections (d) and (e) 
of this section shall be available at the dealer’s location during normal 
working hours for review by a representative of the department. 
§215.139. Metal Dealer Plate Allocation. 
(a) The number of metal dealer plates a dealer may order for 
business use is allocated based on the type of license applied for and 
the number of vehicles sold during the previous year. New license 
applicants are allotted a predetermined number of metal dealer plates 
during the first license term. 
(b) The maximum number of metal dealer plates issued to a 
new license applicant during the first license term is, unless otherwise 
qualified to receive more: 
(1) Franchised motor vehicle dealer - 5; 
(2) Franchised motorcycle dealer - 5; 
(3) Independent motor vehicle dealer - 2; 
(4) Independent motorcycle dealer - 2; 
(5) Franchised or independent travel trailer dealer - 2; 
(6) Utility trailer or semi-trailer dealer - 2; 
(7) Independent mobility vehicle dealer - 2; and 
(8) Wholesale dealer - 1. 
(c) A newly licensed dealership with a previous license status 
is not subject to the initial allotment limits described in subsection (b) 
of this section, and may rely on that previous license status to obtain 
dealer plates, if it is: 
(1) a franchised dealership that has been subject to a buy-
sell agreement, regardless of a change in the entity or ownership; or 
(2) any type of dealer that relocates and has been licensed 
for a period of one year or longer. 
(d) The maximum number of dealer plates issued to a motor 
vehicle dealer per license term is: 
(1) Franchised motor vehicle dealer - 30; 
(2) Franchised motorcycle dealer - 10; 
(3) Independent motor vehicle dealer - 3; 
(4) Independent motorcycle dealer - 3; 
(5) Franchised or independent travel trailer dealer - 3; 
(6) Utility trailer or semi-trailer dealer - 3; 
(7) Independent mobility vehicle dealer - 3; and 
(8) Wholesale dealer - 1. 
(e) A dealer may obtain more than the maximum number of 
plates set out in subsections (b) or (d) of this section, by submitting 
proof of sales that justifies additional allocation. 
(1) The dealer may receive the following additional plates: 
(A) Wholesale dealers - 1; 
(B) Dealers selling fewer than 50 vehicles - 1; 
(C) Dealers selling 50 to 99 vehicles - 2; 
(D) Dealers selling 100 to 200 vehicles - 5; or 
(E) Dealers selling more than 200 vehicles may receive 
any number of dealer plates at the dealer’s discretion. 
(2) For purposes of this subsection and subsection (f) of 
this section, proof of sales may consist of a copy of the most recently 
filed Vehicle Inventory Tax Declaration or monthly statements duly 
filed with the proper taxing authority in the county of the dealership’s 
location. Each copy must be stamped received by the tax authority. 
Any franchised dealer’s renewal license application that indicates sales 
of more than 200 units is considered to be proof of sales of more than 
200 units and no additional proof is required. 
(f) The director may waive the dealer plate issuance restric­
tions in accordance with this subsection if the waiver is essential for 
the continuation of the business. The director will base the determina­
tion of the number of dealer plates the dealer will receive on the dealer’s 
past sales, inventory, and any other factors that the director determines 
pertinent. 
(1) A request for a waiver must be in writing and specifi ­
cally state why the additional plates are necessary for the continuation 
of the applicant’s business. 
(2) A request for a waiver must be accompanied by proof 
of the dealer’s sales for the previous year if applicable. 
(3) A wholesale dealer may not apply for waiver of dealer 
plate issuance restrictions. 
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(4) A waiver granted under this subsection for a specific 
number of plates is valid for four years. 
§215.140. Established and Permanent Place of Business. 
A dealer must meet the following requirements at each location where 
the dealer sells or offers vehicles for sale. 
(1) Business hours for retail dealers. 
(A) A retail dealer’s office facility shall be open at least 
four days per week for at least four consecutive hours per day between 
the hours of 8:00 a.m. and 8:00 p.m. 
(B) The dealer’s business hours for each day of the 
week must be posted at the main entrance of the dealer’s office that 
is accessible to the public. The owner or a bona fide employee of 
the dealer shall be at the dealer’s licensed location during the posted 
business hours for the purpose of buying, selling, exchanging, or 
leasing vehicles. If the owner or a bona fide employee is not available 
to conduct business during the dealer’s posted business hours due to 
special circumstances or emergencies, a separate sign must be posted 
indicating the date and time the dealer will resume operations. The 
dealer shall notify the division in writing of any change in the dealer’s 
standard business hours. Regardless of the retail dealer’s business 
hours the dealer’s telephone must be answered from 8:00 a.m. to 
5:00 p.m. weekdays by a bona fide employee, answering service, or 
answering machine. 
(2) Business hours for wholesale dealers. A dealer who 
holds only a wholesale license must post its business hours at the main 
entrance of the dealer’s office. A wholesale dealer shall be at the 
dealer’s licensed location for at least two weekdays per week at least 
two consecutive hours per day between the hours of 8:00 a.m. and 6:00 
p.m. Regardless of the wholesale dealer’s business hours the dealer’s 
telephone must be answered from 8:00 a.m. to 5:00 p.m. weekdays by 
a bona fide employee, answering service, or answering machine. 
(3) Business sign requirements for retail dealers. A retail 
dealer must display a conspicuous, permanent sign with letters at least 
six inches in height showing the dealer’s business name, or assumed 
name as reflected on the dealer’s license, under which the dealer con­
ducts business. The sign may omit terms such as "Inc.," "LLC," "LP," 
or similar identifiers of the entity type. The sign must be permanently 
mounted and must be readable from the street at the address listed on 
the application for the dealer license. Temporary banners or signs are 
not acceptable; however, a franchised dealer may, for the purpose of 
obtaining its license, use a temporary sign or banner if the dealer can 
show proof that a sign is on order that meets the requirements set out 
in this paragraph. 
(4) Business sign requirements for wholesale dealers. A 
wholesale dealer must display a conspicuous, permanent sign with let­
ters at least six inches in height showing the dealer’s business name 
or assumed name as reflected on the dealer’s license, under which the 
dealer conducts business. The sign may omit terms such as "Inc.," 
"LLC," "LP," or similar identifiers of the entity type. The sign must 
be permanently mounted on the business property and shall be on the 
main door to the dealer’s office or on the outside of the building hous­
ing the office. If the dealership is located in an office building with one 
or more other businesses and an outside sign is not permitted by the 
landlord, a business sign permanently mounted on or beside the main 
door to the dealer’s office with letters at least two inches in height is 
acceptable. Temporary banners or signs are not acceptable. 
(5) Office structure for retail and wholesale dealers. Unless 
otherwise authorized by the Transportation Code, a dealer that files an 
application for a new license or a supplemental location after May 1, 
2008 must conform to the requirements of this paragraph. 
(A) The office of a retail or wholesale dealer must be 
located in a building, with connecting exterior walls on all sides, that 
has been assigned a separate mailing address by the U.S. Postal Service. 
The office structure must have at least 100 square feet of interior floor 
space exclusive of hallways, closets, or restrooms and have a minimum 
seven foot ceiling. 
(B) A dealer’s office must comply with all applicable 
local zoning ordinances and deed restrictions. 
(C) A dealer’s office must have electricity with ade­
quate heating and lighting. 
(D) A dealer’s office may not be located within a resi­
dence, apartment house, hotel, motel, or rooming house. 
(E) A storeroom, closet, stock room, or any other room 
that is not open to the public may not be designated as the dealer’s 
office. 
(F) A route to a dealer’s office may not pass through a 
food preparation area. 
(G) The physical address of the dealer’s office must be 
recognized by the U.S. Postal Service or capable of receiving U.S. mail. 
Licenses and metal dealer plates will not be mailed to any out-of-state 
address. 
(H) A portable-type office structure may qualify as an 
office only if the structure meets the requirements of this section and is 
not a readily moveable trailer or other vehicle. 
(6) Required office equipment for retail and wholesale 
dealers. At a minimum, the office must be equipped with: 
(A) a desk; 
(B) two chairs; 
(C) a file cabinet to hold records; 
(D) Internet access and printer; 
(E) a fax machine; and 
(F) a land-based, working telephone listed in the busi­
ness name or assumed name under which the dealer does business. 
(7) Number of retail dealers in one office. Not more than 
four retail dealers may be located in the same business structure. 
(8) Number of wholesale dealers in one office. Not more 
than eight wholesale dealers may be located in the same business struc­
ture. 
(9) Wholesale and retail dealers office sharing prohibition. 
Unless otherwise authorized by the Transportation Code, a retail motor 
vehicle dealer and a wholesale motor vehicle dealer either of which is 
established after September 1, 1999, may not be located in the same 
business structure. 
(10) Dealer housed with other business. 
(A) If a person conducts business as a dealer in con­
junction with another business owned by the same person and under 
the same name as the other business, the same telephone number may 
be used for both businesses. If the name of the dealer differs from that 
of the other business, a separate telephone listing, a separate telephone 
and fax number, and a separate sign for each business is required. 
(B) A person may conduct business as a dealer in con­
junction with another business not owned by that person only if the 
dealer owns the property on which business is conducted or has a sep­
arate lease agreement from the owner of that property meeting the re­
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quirements of paragraph (13) of this section. The same telephone num­
ber may not be used by both businesses. The dealer must have separate 
business signs, telephone listings, and office equipment required under 
this section. 
(11) Display area requirements. A wholesale dealer is not 
required to have display space at the dealer’s business premises. A re­
tail dealer must have an area designated as display space for the dealer’s 
inventory in accordance with this subsection. 
(A) The display area must be located at the dealer’s 
business address or contiguous with the dealer’s address. A non-con­
tiguous storage lot is permissible only if there is no public access and 
no sales activity occurs at the storage lot. A sign stating the dealer’s 
name and the fact the property is a storage lot is permissible. 
(B) A dealer’s display area must be sufficient to display 
at least five vehicles of the type for which the general distinguishing 
number is issued. Those spaces must be reserved exclusively for the 
dealer’s inventory and may not be shared with another business or a 
public parking area, a driveway to the office, or another dealer’s display 
area. 
(C) The display area may not be on a public easement, 
right-of-way, or driveway unless the governing body having jurisdic­
tion of the easement, right-of-way, or driveway expressly consents in 
writing to use as a display area. If the easement, right-of-way, or drive­
way is a part of the state highway system, use as a display area may 
only be authorized by a lease agreement. 
(D) The display area must be used exclusively for the 
dealer’s inventory. 
(E) If the display area is in conjunction with another ve­
hicle dealership, the display area must be separated in such a manner 
that the inventories of the dealers are readily discernible from each 
other. The inventory of each dealer must be grouped together and 
not intermingled and each vehicle in the inventory of a dealer must 
be clearly marked to identify the dealer offering the vehicle for sale. 
(F) If the display area is in conjunction with another 
business that is not related to the sale or operation of motor vehicles, 
the display area for the dealer’s inventory must be separated from any 
other parking area by a material object or barricade that is affixed to 
the ground in a manner that cannot be readily moved by an individual. 
(G) If the display area is in conjunction with another 
business that is not related to the sale or operation of motor vehicles, a 
permanent sign must be erected that designates the area as reserved for 
the dealer’s inventory with the dealer’s name and telephone number on 
the sign with letters at least six inches in height. When the display area 
is full, additional inventory vehicles may be parked outside the display 
area only in an area immediately adjacent to the barricaded area. The 
additional inventory must be on the licensed premises and not in any 
restricted area such as right-of-way or public sidewalks. Any additional 
inventory not within the barricaded area must be identified by a sign, 
with the dealer’s name and telephone number that clearly distinguishes 
the inventory from any public or employee parked vehicles. 
(H) The display area must be adequately illuminated if 
the dealer is open after sundown so that vehicles for sale can be properly 
inspected by any prospective customer. 
(I) The display area may be located inside a building, 
subject to approval by the director. 
(J) If the dealer’s premises includes gasoline pumps or 
houses another business that sells gasoline, the dealer’s display area 
may not be part of the parking area for gasoline customers and may not 
interfere with access to or from the gasoline pumps. The display area 
may not contain a fuel fill port or any fire prevention access to the fuel 
tanks. 
(12) Dealer with salvage dealer license. If a dealer also 
holds a salvage dealer license, each salvage vehicle that is offered for 
sale on the premises of the dealer’s display area must be clearly and 
conspicuously marked with a sign that informs the potential buyers that 
the vehicle is a salvage vehicle. This requirement does not apply to a 
licensed salvage pool operator. 
(13) Lease requirements. If the premises from which a 
dealer conducts business, including any display area that is not owned 
by the dealer, the dealer must maintain a lease that is continuous with 
the period for which the dealer’s license will be issued. That lease 
agreement must be on a properly executed form containing at a mini­
mum: 
(A) the names of the lessor and lessee; 
(B) the period of time for which the lease is valid; and 
(C) the street address or legal description of the prop­
erty, provided that if only a legal description of the property is provided, 
the applicant must attach a statement that the property description in the 
lease agreement is the street address identified on the application. 
(14) Dealer must display license. A dealer must display 
the dealer license issued by the department at all times in a manner that 
makes the license easily readable by the public and in a conspicuous 
place at each place of business for which it is issued. If the dealer’s 
license applies to more than one location, a copy of the original license 
may be displayed in each supplemental location. 
§215.141. Sanctions. 
(a) Revocation/Denial. The Board may deny, revoke or sus­
pend a dealer’s license (general distinguishing number) or assess civil 
penalties against any person if that person: 
(1) fails to maintain a good and sufficient bond in the 
amount of $25,000 if required; 
(2) fails to maintain an established and permanent place of 
business conforming to the regulations pertaining to office, sign, and 
display space requirements; 
(3) refuses to permit or fails to comply with a request by a 
representative of the department to examine the sales records required 
to be kept under §215.144 of this subchapter (relating to Record of 
Sales and Inventory) and ownership papers for vehicles owned by that 
dealer or under that dealer’s control, and evidence of ownership or lease 
rights on the property upon which the dealer’s business is located: 
(A) during posted working hours, as required in 
§215.140(1)(A) of this subchapter (relating to Established and Perma­
nent Place of Business), at the dealer’s licensed location, or 
(B) through a request made by the division pursuant to 
these rules; 
(4) holds a wholesale dealer license and, without notify­
ing the division and meeting the vehicle display space requirements of 
§215.140 of this subchapter, is found to be selling or offering to sell a 
vehicle to someone other than a licensed dealer, unless authorized by 
statute; 
(5) sells or offers to sell a type of vehicle that the person is 
not licensed to sell; 
(6) fails to notify the division of a change of physical or 
mailing address and/or telephone number within 10 days after such 
change; 
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(7) fails to notify the division of a dealer’s name change or 
ownership within 10 days after such change; 
(8) except as provided by law, issues more than one buyer’s 
temporary tag for the purpose of extending the purchaser’s operating 
privileges for more than 60 days; 
(9) fails to remove license plates as required by law from a 
vehicle that is displayed for sale; 
(10) misuses a metal dealer license plate or a temporary 
tag; 
(11) fails to display dealer license plates or tags in a manner 
conforming to the regulations pertaining to the display of such plates 
and tags; 
(12) fails to satisfy the notification requirements of 
§215.144 of this subchapter; 
(13) holds open titles or fails to take assignment of all cer­
tificates of title, manufacturer’s certificates, or other basic evidence of 
ownership for vehicles acquired by the dealer or fails to assign the cer­
tificate of title, manufacturer’s certificate, or other basic evidence of 
ownership for vehicles sold. (All certificates of title, manufacturer’s 
certificates, or other basic evidence of ownership for vehicles owned 
by a dealer must be properly executed showing transfer of ownership 
into the name of the dealer.); 
(14) fails to remain regularly and actively engaged in the 
business of buying, selling, or exchanging vehicles of the type for 
which the general distinguishing number is issued; 
(15) violates any of the provisions the Codes, or any rule 
or regulation of the department, including advertising rules set out in 
Subchapter H of this chapter (relating to Advertising); 
(16) has not assigned at least five vehicles in the prior 12 
months, provided the dealer has been licensed more than 12 months; 
(17) files a false or forged title or tax document, including 
sales tax statement or application for a certified copy of a title; 
(18) uses or allows use of that dealer’s license or location 
for the purpose of avoiding the provisions of the dealer law or other 
laws; 
(19) makes a material misrepresentation in any application 
or other information filed with the division; 
(20) fails to remit payment for civil penalties assessed by 
the Board; 
(21) sells new motor vehicles without a franchised dealer’s 
license issued by the division; 
(22) utilizes a temporary tag that fails to meet specifica­
tions as cited in §215.138 of this subchapter (relating to Use of Metal 
Dealer License Plates); or 
(23) violates any state or federal law or regulation relating 
to the sale of a motor vehicle. 
(b) Civil penalties. The Board may assess a civil penalty of 
not less than $50 nor more than $1,000 against a person that is found to 
have engaged in conduct described in subsection (a) of this section, and 
in determining the amount of any such penalty may consider the rele­
vant circumstances, including but not limited to the factors enumerated 
in Occupations Code, §2301.801(b). 
(c) Warning letter. In lieu of imposing sanctions under subsec­
tions (a) or (b) of this section, the division may issue a warning letter to 
a person notifying that person of the nature of the violation, and spec­
ifying the date by which corrective action is to be completed and full 
compliance is to be met; provided, however, that the Board may not 
issue a warning letter in more than three subsequent violations of the 
same or similar nature by that person in the same calendar year. 
§215.142. GDN Sanction and Qualification Hearing. 
(a) The Board or division may initiate and conduct a formal 
administrative hearing pursuant to Occupations Code, §§2301.701 ­
2301.713, and Transportation Code, §503.009, and Subchapter B of 
this chapter (relating to Adjudicative Practice and Procedure), concern­
ing contested cases before the Board, to determine any of the following 
matters: 
(1) whether a licensee has violated any provision of this 
subchapter or Transportation Code, §503.001 et seq.; 
(2) the amount of the civil penalty to be assessed, if any, 
from not less than $50 up to $1,000 for each alleged violation of the 
provisions of this subchapter or Transportation Code, §503.001 et seq.; 
(3) whether the licensee’s general distinguishing number 
should be canceled or suspended; and 
(4) whether an application for a new general distinguishing 
number or the renewal of a general distinguishing number should be 
denied. 
(b) For purposes of assessing civil penalties under this section, 
each act in violation of any provision of this subchapter or Transporta­
tion Code, §503.001 et seq. is a separate violation, and each day of a 
continuing violation is a separate violation. 
(c) Notice of any hearing initiated under subsection (a) of this 
section may be waived by any person. 
§215.143. Manufacturers License Plates. 
(a) Manufacturers that distribute, manufacture, or assemble 
new vehicles may apply for and secure manufacturers license plates 
for display on unregistered vehicles. 
(b) Manufacturers license plates must be used exclusively for 
the purpose of testing such vehicles or loaning a vehicle to a consumer 
in accordance with Occupations Code, §§2301.601 - 2301.613. 
§215.144. Record of Sales and Inventory. 
(a) Purchase and sales records. A dealer must keep a complete 
record of all vehicle purchases and sales for a minimum period of 48 
months and make those records available for inspection and copying 
by a representative of the department during business hours. 
(b) An independent mobility vehicle dealer must keep com­
plete written records relating to a vehicle purchase or sale and any adap­
tive work performed on the vehicle for a minimum period of 36 months 
after the date the adaptive work is performed on the vehicle. 
(c) Records reflecting purchases and sales for at least the pre­
ceding 24 months must be maintained at the dealer’s location. Records 
for prior time periods may be kept off-site at a location within the same 
county. 
(d) Upon receipt of a request sent by mail or electronic docu­
ment transfer from the division, a dealer must produce copies of spec­
ified records to the address listed in the request within 15 days. 
(e) Content of records. As used in this subsection, a complete 
record of vehicle purchases and sales shall contain the following infor­
mation or documents: 
(1) date of purchase; 
34 TexReg 8264 November 20, 2009 Texas Register 
(2) date of sale; 
(3) vehicle identification number; 
(4) name and address of person selling to the dealer; 
(5) name and address of person purchasing from the dealer; 
(6) name and address of selling dealer if vehicle is offered 
for sale by consignment; 
(7) except in a purchase or sale by a wholesale dealer, copy 
of the Tax Collector’s Receipt for Title Application/Registration/Motor 
Vehicle Tax, Form 31; 
(8) copies of any and all documents, forms, and agreements 
applicable to a particular sale, including, but not limited to title appli­
cations, work-up sheets, Manufacturer’s Certificates of Origin, titles 
or photocopies of the front and back of titles, factory invoices, sales 
contracts, retail installment agreements, buyer’s orders, bills of sale, 
waivers, or other agreements between the seller and purchaser; 
(9) dealer’s monthly Motor Vehicle Seller Financed Sales 
Returns, if any; and 
(10) if the vehicle sold is a motor home or a towable recre­
ational vehicle, subject to inspection under Transportation Code, Chap­
ter 548, a copy of the written notice provided to the buyer at the time 
of sale notifying the buyer that the vehicle is subject to inspection re­
quirements. 
(f) Title assignments. All certificates of title, manufacturer’s 
certificates, or other evidence of ownership for vehicles offered for sale 
or which have been acquired by a dealer must be properly assigned into 
the dealer’s name. A dealer must apply in the name of the purchaser 
of a motor vehicle for the registration of the motor vehicle with the ap­
propriate county tax assessor-collector as selected by the purchaser. To 
be in compliance with Transportation Code, §501.0234(f), and consid­
ered filed within a reasonable time, a registration filed in Texas must 
be filed within 20 working days of the date of sale. For a transaction 
that is dealer-financed, a registration filed in Texas within 45 days of 
the date of sale will be considered filed within a reasonable time. The 
dealer shall provide to the purchaser the receipt for the application and 
maintain a copy of the receipt for application in the sales file. 
(g) Out-of-state sales. When a sales transaction involves a ve­
hicle to be transferred out of state, the dealer must, within 20 working 
days of the date of sale, either file the application for certificate of title 
for the purchaser or deliver the properly assigned evidence of owner­
ship to the purchaser. In such instance, a photocopy of the completed 
sales tax exemption form for out-of-state sales approved by the Comp­
troller of Public Accounts’ shall be maintained on file at the dealer’s 
business location. 
(h) Consignment sales. A dealer offering a vehicle for sale 
by consignment shall have a written consignment agreement for the 
vehicle or a power of attorney covering the vehicle and shall maintain a 
record of each such vehicle by vehicle identification number and owner 
of each such vehicle handled on consignment for a minimum of 48 
months. 
(i) Public motor vehicle auctions. 
(1) A general distinguishing number holder who acts as a 
public motor vehicle auction must comply with the requirements relat­
ing to consignment sales as set out in subsection (g) of this section. 
(2) A public motor vehicle auction is not required to take 
assignment of title of vehicles it offers for sale, but must take assign­
ment of title of a vehicle from a consignor prior to making application 
for title on behalf of the buyer. 
(3) A public motor vehicle auction must make application 
for title on behalf of the purchaser within 20 working days of the sale 
of the motor vehicle. 
(j) Wholesale auction records. A wholesale auction must keep 
a complete record of all vehicle purchases and sales occurring through 
the auction for a minimum period of 48 months and such records shall 
be made available for inspection and copying by a representative of the 
department during business hours. 
(1) Records reflecting purchases and sales for at least the 
preceding 24 months must be maintained at the licensed location. 
Records for prior time periods may be kept off-site at a location within 
the same county. 
(2) Upon receipt of a request sent by mail, or electronic 
document transfer from a representative of the department, a wholesale 
auction must submit copies of specified records to the address listed in 
the request within 15 days. 
(3) The records required to be kept by a wholesale auction 
shall at a minimum provide the following information: 
(A) date of sale; 
(B) vehicle identification number; 
(C) name and address of person selling the vehicle; 
(D) name and address of person purchasing the vehicle; 
(E) the dealer license number of both seller and buyer 
unless either is exempt from holding a license; 
(F) all information necessary to comply with the Truth 
in Mileage Act; 
(G) auction access documents, including the written au­
thorization and cancellation of authorization for agents, employees, or 
representatives required by §215.148 of this subchapter (relating to 
Dealer Agents); 
(H) invoices, bills of sale, checks, drafts, or other doc­
uments that identify the vehicle, the parties, or the purchase price; 
(I) any information regarding the prior status of the ve­
hicle such as the Reacquired Vehicle Disclosure Statement or other 
lemon law disclosures; and 
(J) copies of any written authorizations allowing an 
agent of a dealer to enter the auction. 
(k) Electronic records. Any records required to be kept by a 
licensee may be kept in an electronic format, if the electronic records 
can be printed at the licensed location upon request by a representative 
of the department. Original hard copy titles or photocopies of the front 
and back of titles of vehicles in a dealer’s inventory shall be kept in a 
secure location at the licensed location or within the same county as 
the licensed location. 
§215.145. Change of Dealer’s Status. 
(a) A dealer’s name change shall require a new bond or a rider 
to the existing bond reflecting the new dealer name. The dealer may 
retain the same general distinguishing number. 
(b) A dealer shall notify the division in writing within 10 days 
if there is any change of ownership. A licensed dealer who proposes to 
sell and/or assign to another any interest in the licensed entity, whether a 
corporation or otherwise, so long as the physical location of the licensed 
entity remains the same, shall notify the division in writing within ten 
days of the change by filing an application to amend the license. If the 
sale or assignment of any portion of the business results in a change 
of entity, then the new entity must apply for and obtain a new license. 
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Publicly-held corporations need only inform the division of a change in 
ownership if one person or entity acquires 10 percent or greater interest 
in the licensee. 
(c) If a dealership is operated as a sole proprietorship and the 
sole proprietor dies, the surviving spouse of the deceased dealer, or 
other individual deemed qualified by the division, shall submit to the 
division a bond rider adding his or her name to the bond for the remain­
der of the bond and license term. That person may continue dealership 
operations under the current dealer license until its expiration. In the 
event the qualifying individual is a surviving spouse, he or she may 
change the ownership of the dealership upon renewal of the license 
without applying for a new general distinguishing number by submit­
ting additional information regarding ownership, business background, 
and financial responsibility as required for a new application. 
§215.146. Metal Converter’s License Plates. 
(a) Metal converter’s license plates shall be attached to the rear 
license plate holder of vehicles on which the plates may be displayed 
pursuant to Transportation Code, §503.0618. 
(b) Metal converter’s license plates tags may be displayed only 
on the type of vehicle that the converter is engaged in the business of 
assembling or modifying. 
(c) When an unregistered new motor vehicle is sold to a con­
verter, the selling dealer shall remove the dealer’s temporary tag. The 
selling dealer may attach a buyer’s temporary tag to that vehicle or the 
purchasing converter may display a converter’s temporary tag or metal 
converter plate on that vehicle. 
(d) A converter shall maintain a record of each converter metal 
plate issued to that converter that contains: 
(1) the assigned metal plate number; 
(2) the year and make of the vehicle to which the metal 
plate is affixed; 
(3) the vehicle identification number of the vehicle (VIN); 
and 
(4) the name of the person in control of the vehicle. 
(e) Converter metal plates that cannot be accounted for shall 
be voided in the converter’s dealer’s record and reported as missing to 
the department within three days of the date that the discovery is made. 
After a plate is reported as missing it is no longer valid. 
(f) The converter’s record, required under subsections (d) and 
(e) of this section, shall be available at the converter’s location during 
normal working hours for review by a representative of the department. 
§215.147. Export Sales. 
(a) Before selling a motor vehicle for export from the United 
States to another country, a dealer must obtain a legible photocopy 
of the buyer’s government-issued photo identification document. The 
identification document must be issued by the jurisdiction where the 
buyer resides and may consist of: 
(1) a passport; 
(2) a driver’s license; 
(3) a consular identity document; 
(4) a national identification certificate or identity docu­
ment; or 
(5) other identification issued by the jurisdiction where the 
buyer resides that is able to be verified by law enforcement and includes 
the name of the issuing jurisdiction, the buyer’s full name, foreign ad­
dress, date of birth, photograph, and signature. 
(b) All licensees that sell a vehicle for export from the United 
States shall stamp in black ink on the back of the title in all unused 
dealer reassignment spaces the words "For Export Only" and their Gen­
eral Distinguishing Number. The licensee shall also place the stamp on 
the front of the title in a manner that does not obscure any names, dates, 
mileage statements or other information printed on the title. The stamp 
must be at least two inches wide, and all text and the license number 
must be clearly legible. 
(c) In addition to the records required to be maintained by 
§215.144(d) and (i) of this subchapter (relating to Record of Sales and 
Inventory), a licensee shall maintain the following records in the sales 
file for each vehicle sold for export and shall make those records avail­
able upon request by a representative of the department: 
(1) A completed copy of the Texas Motor Vehicle Sales 
Tax Exemption Certificate for Vehicles Taken Out of State for each 
vehicle sold, indicating that the vehicle has been purchased for export 
to a foreign country; 
(2) A copy of the front and back of the title to the vehicle, 
showing the "For Export Only" stamp and the General Distinguishing 
Number of the auction or dealer; 
(3) A legible copy of each buyer’s photo identification doc­
ument; and 
(4) If applicable, an Export-only Sales Record Form, list­
ing each motor vehicle sold for export only. 
(d) A dealer, at the time of sale of a vehicle for export, shall 
issue a temporary buyer’s tag as required by Transportation Code, 
§503.063 after entering the information in the database as required by 
Transportation Code, §503.061, and report the sale as for export. 
§215.148. Dealer Agents. 
(a) In regard to the duties and obligations of a dealer, a dealer 
is responsible for the acts and omissions of any agent, representative, 
or employee if that dealer has given authority to any person for that 
agent, representative, or employee to act on the behalf of the dealer. 
This section is not to be construed in any manner to allow retail sales 
by any dealer agent or representative. The term "employee" used in this 
section includes only those persons paid by the licensee and reported 
on the federal form W-2, Wage and Tax Statement. 
(b) A dealer must provide written authorization to any person 
buying or selling motor vehicles for resale or operating a licensed auc­
tion for the sale of motor vehicles for resale with which an agent, rep­
resentative, or employee will be conducting business or acting on the 
dealer’s behalf. 
(1) Once a dealer has given written authorization for an 
agent, representative, or employee to buy and sell motor vehicles for 
resale for that dealer, the dealer shall be liable for any acts or omis­
sions regarding duties and obligations of dealers caused by that agent, 
representative, or employee unless and until either the earlier of written 
notification of revocation of the agent’s, representative’s or employee’s 
authority or revocation of the dealer’s license. 
(2) Written authorization shall be a letter on the dealership 
letterhead of the dealer authorizing buying or selling, or on a form ap­
proved by the director, and stating that the dealer is liable for any acts or 
omissions regarding duties and obligations of dealers, caused by that 
agent, representative, or employee including any financial considera­
tions to be paid for the vehicle unless and until the recipient is notified 
in writing of the revocation of the authority. The letter or form shall be 
signed by the dealer principal or person in charge of daily activities of 
the dealership. 
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(3) The written authorization shall include the employee, 
agent or representative’s name; current mailing address; phone num­
ber; the business name, address, and license number of the dealer with 
whom the employee or agent is associated. The written authorization 
is a record that must be kept as all other records set out in §215.144 of 
this subchapter (relating to Record of Sales and Inventory) and shall be 
made available to a division representative upon request. 
(c) Any licensee, including wholesale auctions who act on be­
half of others, who buys and sells vehicles on a wholesale basis, in­
cluding by sealed bid, is required to verify the authority of any person 
claiming to be either an employee, agent or representative who repre­
sents they are buying or selling motor vehicles on behalf of a licensed 
dealer. 
(d) Titles to vehicles bought by an employee, agent or repre­
sentative of a dealer shall be reassigned to the dealer by the seller or 
auction and shall not be delivered to the agent or representative but 
delivered only to the dealer, the dealer’s employee, or the dealer’s fi ­
nancial institution. Notwithstanding the prohibitions in this section, 
an authorized agent, representative or employee may sign any required 
odometer statements. 
(e) Only checks or drafts drawn on the purchasing dealer’s ac­
count, or cashiers checks in the name of the dealer, or wire transfers 
from the dealer’s bank account shall be accepted for motor vehicles 
purchased in a wholesale transaction. 
§215.149. Independent Mobility Motor Vehicle Dealers. 
In accordance with Occupations Code, §2301.362, a transaction occurs 
through or by a franchised dealer of the motor vehicle’s chassis line 
make if the franchised dealer applies for title and registration of the 
mobility motor vehicle in the name of the purchaser. An independent 
mobility dealer may prepare the documentation necessary for a fran­
chised dealer to comply with the requirements of Transportation Code, 
§501.0234 in connection with the sale of a mobility motor vehicle. 
§215.150. Authorization to Issue Temporary Tags. 
(a) Dealers who hold a General Distinguishing Number 
license may issue dealer temporary tags, buyer’s temporary tags, and 
Internet-down temporary tags for each type of vehicle the dealer is 
licensed to sell. A converter who holds a converter’s license under 
Occupations Code, Chapter 2301 may issue converter temporary tags. 
(b) Licensees may issue applicable temporary dealer, buyer’s, 
or converter tags until a license is cancelled, revoked, or suspended in 
accordance with law. 
(c) A dealer’s authorization to obtain numbers in advance for 
use on Internet-down tags may be modified, suspended, or revoked 
after opportunity for hearing in accordance with Occupations Code, 
Chapter 2301 and Government Code, Chapter 2001, if the dealer has 
misused the tags or failed to comply with the requirements for issuance 
and recordkeeping in Transportation Code, §503.067 or this subchap­
ter. 
§215.151. Temporary Tags, General Use Requirements, and Prohi-
bitions. 
(a) All temporary tags shall be displayed in the rear license 
plate display area of the vehicle. The tag must be secured to the vehicle 
so that the entire tag remains visible and legible at all times. 
(b) All printed information on a temporary tag must be visible 
and may not be covered or obstructed by any plate holder or other de­
vice or material. 
(c) Homemade tags or tags that have buyer’s tag information 
printed on one side and dealer’s tag information printed on the other 
side are not permitted. 
(d) Each motor vehicle being transported using the full mount 
method, the saddle mount method, the tow bar method, or any com­
bination of those methods in accordance with Transportation Code, 
§503.068(d), must have a dealer’s or converter’s temporary tag or a 
buyer’s temporary tag, whichever is applicable, affixed to that vehicle. 
§215.152. Obtaining Numbers for Issuance of Temporary Tags. 
(a) Dealers and converters must have Internet access to con­
nect to the temporary tag databases maintained by the department. 
(b) Except as provided by §215.157 of this subchapter (relat­
ing to Advance Numbers, Internet-down Buyer’s Temporary Tags), the 
dealer or converter must enter into the database information about the 
vehicle, dealer, converter, or buyer, as appropriate, and obtain a specific 
number for the tag before a temporary tag may be issued and displayed 
on a vehicle. 
§215.153. Specifications for All Temporary Tags. 
(a) Information printed or completed on all temporary tags 
must be in black ink on a white background. For vehicles, other than 
motorcycles, a completed buyer, dealer, converter, and Internet-down 
temporary tag shall be 6 inches high by 11 inches wide. For mo­
torcycles, the completed buyer, dealer, converter, and Internet-down 
temporary tag shall be 4 inches high by 7 inches wide. 
(b) All temporary tags must be composed of plastic or other 
durable, weather-resistant material, or must be sealed in a 2 mil clear 
poly bag that encloses the entire tag. A dealer or converter may manu­
ally copy the information provided from the database to a pre-printed 
temporary tag template in accordance with the specifications of the ap­
propriate appendix listed in subsection (c) of this section. Temporary 
tags completed by hand must have the information drawn in letters and 
numerals with a permanent thick black marking pen. 
(c) If a dealer uses the option provided by subsection (b) of this 
section, the dealer or converter shall use the design of the respective 
temporary tag from the appropriate following Appendices: 
(1) Appendix A-1 - Dealer - Assigned to Specific Vehicle; 
see Figure 43 TAC §215.153(c)(1); 
Figure: 43 TAC §215.153(c)(1) 
(2) Appendix A-2 - Dealer - Assigned to Agent; see Figure 
43 TAC §215.153(c)(2); 
Figure: 43 TAC §215.153(c)(2) 
(3) Appendix B-1 - Buyer; see Figure 43 TAC 
§215.153(c)(3); 
Figure: 43 TAC §215.153(c)(3) 
(4) Appendix B-2 - Internet-down Tag; see Figure 43 TAC 
§215.153(c)(4); and 
Figure: 43 TAC §215.153(c)(4) 
(5) Appendix C-1 - Converter. see Figure 43 TAC 
§215.153(c)(5). 
Figure: 43 TAC §215.153(c)(5) 
§215.154. Dealer Temporary Tags. 
(a) Dealer temporary tags may be displayed only on the type 
of vehicle for which the general distinguishing number is issued and 
for which a dealer is licensed to sell. 
(b) Dealer temporary tags may be used by the dealer only to: 
(1) demonstrate the vehicle or cause the vehicle to be 
demonstrated to a prospective buyer for sale purposes only; 
(2) convey or cause the vehicle to be conveyed: 
(A) from one of the dealer’s places of business in this 
state to another of the dealer’s places of business in this state; 
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(B) from the dealer’s place of business to a place where 
the vehicle is to be repaired, reconditioned, or serviced; 
(C) from the state line or a location in this state where 
the vehicle is unloaded to the dealer’s place of business; 
(D) from the dealer’s place of business to a place of 
business of another dealer; 
(E) from the point of purchase by the dealer to the 
dealer’s place of business; 
(F) to road test the vehicle; 
(3) use the vehicle for or allow its use by a charitable or­
ganization or use the vehicle or allow its use in parades; or 
(4) permit a customer to temporarily operate a vehicle 
while the customer’s vehicle is being repaired. A vehicle-specific type 
dealer temporary tag shall be used for this purpose. 
(c) A vehicle being conveyed under this section is exempt 
from the inspection requirements of Transportation Code, Chapter 
548. 
(d) A dealer who holds a wholesale motor vehicle auction gen­
eral distinguishing number may display its dealer temporary tags on 
any vehicles that are transported to or from the licensed auction loca­
tion by a bona fide employee or agent of the auction. 
(e) When an unregistered vehicle is sold to another dealer, the 
selling dealer shall remove its dealer temporary tag. The purchasing 
dealer may display its dealer temporary tag or its metal dealer plate 
on the vehicle. If a vehicle is consigned from one dealer to another, 
the vehicle must display the temporary tag of the dealer to which that 
vehicle was consigned. 
(f) Dealer temporary tags may not be displayed on laden com­
mercial vehicles being operated or moved upon the public streets or 
highways or on the dealer’s service or work vehicles. 
(1) Examples of vehicles considered as service or work ve­
hicles for purposes of this subsection are: 
(A) a vehicle used for towing or transporting other ve­
hicles; 
(B) a vehicle, including a light truck used in connection 
with the operation of the dealer’s shops or parts department; 
(C) a courtesy car on which a courtesy car sign is dis­
played; 
(D) a rental or lease vehicle; and 
(E) any boat trailer owned by a dealer or manufacturer 
that is used to transport more than one boat. 
(2) A light truck is not considered to be a laden commercial 
vehicle when it is: 
(A) mounted with a camper unit; or 
(B) towing a trailer for recreational purposes. 
(3) A vehicle bearing a dealer’s temporary tag is not con­
sidered to be a laden commercial vehicle when it is: 
(A) towing another vehicle bearing the same dealer’s 
temporary tags, and 
(B) both vehicles are being conveyed from the dealer’s 
place of business to a licensed wholesale auto auction or from a licensed 
wholesale auto auction to the dealer’s place of business. 
(4) As used in this subsection, "light truck" has the same 
meaning assigned by Transportation Code, §541.201. 
(g) A dealer temporary tag may not be used to operate a vehicle 
for the personal use of a dealer or a dealer’s employee. 
(h) A dealer temporary tag must show its expiration date which 
may not exceed 60 days after its date of issuance. 
(i) A dealer temporary tag may be issued by a dealer to a spe­
cific vehicle or to a dealer’s agent who is authorized to operate a motor 
vehicle owned by the dealer. 
(j) A dealer who issues a dealer temporary tag to a specific 
vehicle must ensure that the following information is placed on the tag: 
(1) the vehicle-specific number from database; 
(2) the year and make of vehicle; 
(3) the vehicle identification number (VIN) of the vehicle; 
and 
(4) the month, day, and year of the tag’s expiration. 
(k) A dealer who issues a dealer temporary tag to an agent must 
ensure that the following information is placed on the tag: 
(1) the agent-specific number from the database; and 
(2) the month, day, and year of the tag’s expiration. 
§215.155. Buyer’s Temporary Tags. 
(a) A temporary buyer’s tag may be displayed only on a vehi­
cle that may be operated upon the public streets and highways and for 
which a sale has been consummated. 
(b) A dealer must place a temporary buyer’s tag on any new or 
used vehicle sold by the dealer, except for a vehicle sold in a wholesale 
transaction in which the purchasing dealer places its own dealer tem­
porary tag or the purchasing dealer’s metal dealer plate on the vehicle. 
(c) Temporary buyer’s tags are valid until the earlier of the 
date on which the vehicle is registered or the 60th day after the date 
of purchase. 
(d) The dealer must ensure that the following information is 
placed on a buyer’s temporary tag that the dealer issues: 
(1) the vehicle-specific number obtained from database; 
(2) the year and make of vehicle; 
(3) the vehicle identification number (VIN) of the vehicle; 
and 
(4) the month, day, and year of the tag’s expiration. 
§215.156. Buyer’s Temporary Tag Receipt. 
A dealer must provide a buyer’s temporary tag receipt to the buyer of 
each vehicle to which a buyer’s temporary tag is issued regardless of 
whether the tag is issued in the ordinary course of business or is an 
Internet-down temporary tag. The dealer may print the image of the 
receipt issued from the database or construct the form using the same 
information. The dealer shall instruct the buyer to keep a copy of the 
receipt in the vehicle until the vehicle is registered in the buyer’s name 
and metal plates are affixed to the vehicle. The receipt must include 
the following information. 
(1) the issue date of the buyer’s tag; 
(2) the year, make, model, body style, color, and vehicle 
identification number (VIN) of the vehicle sold; 
(3) the vehicle-specific tag number; 
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(4) the expiration date of the tag; 
(5) the date of the sale; 
(6) the name of the issuing dealer and the dealer’s license 
number; and 
(7) the buyer’s name and mailing address. 
§215.157. Advance Numbers, Internet-down Buyer’s Temporary 
Tags. 
(a) In accordance with Transportation Code, §503.0631(d), 
a dealer may obtain an advance supply of specific numbers to issue 
buyer’s temporary tags if the dealer is unable to access the Internet. 
(b) If a dealer is unable to access the Internet at the time of 
sale, the dealer must complete and sign the buyer’s receipt, retain a 
copy of the signed buyer’s receipt, and enter the required information 
on the sale into the database not later than the close of the next business 
day that the dealer has access to the Internet. The receipt must have 
a statement that the dealer has Internet access, but at the time of the 
sale the dealer was unable to access the Internet or the temporary tag 
database. 
§215.158. General Requirements and Allocation of Internet-down 
Tag Numbers. 
(a) Advance Internet-down numbers shall be kept in a locked, 
secure place. The dealer is responsible for the safekeeping of those 
numbers and shall report any loss, theft, or destruction of those numbers 
to the department within 24 hours of the time of an event. 
(b) Advance Internet-down numbers may be used up to 12 
months after the date of issuance from the database. As a dealer uses 
the Internet-down numbers, or the numbers expire, a dealer at any time 
may download additional Internet-down advance numbers up to the 
maximum allowed. 
(c) The number of Internet-down advance numbers a dealer 
may download is equal to the greater of three or 1/52 of the dealer’s 
total annual sales. 
(d) A new license applicant will be allotted a predetermined 
number of Internet-down advance numbers during the first license term 
in accordance with the following schedule: 
(1) franchised motor vehicle dealer - 25; 
(2) franchised motorcycle dealer - 10; 
(3) independent motor vehicle dealer - 3; 
(4) independent motorcycle dealer - 3; 
(5) franchised or independent travel trailer dealer - 3; 
(6) utility trailer or semi-trailer dealer - 3; and 
(7) independent mobility vehicle dealer - 3. 
(e) A newly licensed dealer with a previous license status is 
not subject to the initial allotment limits described in subsection (d) 
of this section and may rely on that previous license status to obtain 
advance Internet-down numbers if it is: 
(1) a franchised dealership that has been subject to a buy-
sell agreement, regardless of a change in the entity or ownership; or 
(2) any type of dealer that relocates and has been licensed 
for a period of one year or longer. 
(f) For good cause shown, a dealer may obtain more than the 
maximum number of Internet-down numbers for the first license term. 
The director may approve in accordance with this paragraph an addi­
tional amount of Internet-down numbers for a dealer if the additional 
amount is essential for the continuation of the business. The direc­
tor will base the determination of the amount of advance numbers the 
dealer will receive on the dealer’s past sales, inventory, and any other 
factors that the director determines pertinent such as an emergency. A 
request for additional advance numbers must specifically state why the 
additional advance numbers are necessary for the continuation of the 
applicant’s business. 
§215.159. Converter’s Temporary Tags. 
(a) Converter’s temporary tags may be used only by the con­
verter or the converter’s employees on unregistered vehicles to: 
(1) demonstrate the vehicle, or cause the vehicle to be 
demonstrated, to a prospective buyer who is a franchised motor vehicle 
dealer or an employee of a franchised motor vehicle dealer; or 
(2) convey the vehicle or cause the vehicle to be conveyed: 
(A) from one of the converter’s places of business in 
this state to another of the converter’s places of business in this state; 
(B) from the converter’s place of business to a place 
where the vehicle is to be assembled, repaired, reconditioned, modified, 
or serviced; 
(C) from the state line or a location in this state where 
the vehicle is unloaded to the converter’s place of business; 
(D) from the converter’s place of business to a place of 
business of a franchised motor vehicle dealer; or 
(E) to road test the vehicle. 
(b) Prospective buyers who are employees of a franchised 
dealer or a converter may operate a vehicle displaying converter’s 
temporary tags during a demonstration. 
(c) A vehicle being conveyed while displaying a converter’s 
temporary tag is exempt from the inspection requirements of Trans­
portation Code, Chapter 548. 
(d) Converter’s temporary tags may not be used to operate a 
vehicle for the converter’s or a converter’s employee’s personal use. 
(e) Converter’s temporary tags may be displayed only on the 
type of vehicle that the converter is engaged in the business of assem­
bling or modifying. 
(f) When an unregistered new motor vehicle is sold to a con­
verter, the selling dealer shall remove a dealer’s temporary tag. The 
selling dealer may attach a buyer’s temporary tag to the vehicle or the 
purchasing converter may display a converter’s temporary tag or metal 
converter plate on the vehicle. 
(g) A converter temporary tag must show its expiration date 
which may not be more than 60 days after the date of its issuance. 
(h) A converter temporary tag may be issued by a converter to 
a specific vehicle or to a converter’s agent who is authorized to operate 
a motor vehicle owned by the converter. 
(i) A converter who issues a temporary converter’s tag to a 
specific vehicle shall ensure that the following information is placed 
on the tag: 
(1) the vehicle specific number from database; 
(2) the year and make of vehicle; 
(3) the vehicle identification number (VIN) of the vehicle; 
and 
(4) the month, day and year of the tag’s expiration. 
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(j) A converter who issues a temporary converter’s tag to an 
agent shall ensure that the following information is placed on the tag: 
(1) the agent-specific number from the database; and 
(2) the month, day, and year of the tag’s expiration. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
♦ ♦ ♦ 
SUBCHAPTER F. LESSORS AND LEASE 
FACILITATORS 
43 TAC §§215.171 - 215.181 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.171. Objective. 
The objective of this subchapter is to implement the intent of the legis­
lature as declared in Occupations Code, Chapter 2301, and in particular, 
§§2301.251, 2301.253, 2301.254, 2301.261, 2301.262, 2301.357, and 
2301.551 - 2301.556, by prescribing rules to regulate the business of 
leasing motor vehicles in this state. 
§215.172. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Motor vehicle lease--A transfer of the right to posses­
sion and use of a motor vehicle for a term in excess of 180 days, in 
return for consideration. 
(2) Motor vehicle lease facilitator--A person, other than a 
franchised dealer or a bona fide employee of a dealer, or a vehicle lessor 
or a bona fide employee of a vehicle lessor, who: 
(A) holds himself out to any person as a "motor vehicle 
leasing company" or "motor vehicle leasing agent" or uses a similar 
title, for the purpose of soliciting or procuring a person to enter into a 
contract or agreement to become the lessee of a vehicle that is not, and 
will not be, titled in the name of and registered to the lease facilitator; 
or 
(B) otherwise solicits a person to enter into a contract 
or agreement to become a lessee of a vehicle that is not, and will not 
be, titled in the name of and registered to the lease facilitator, or who 
is otherwise engaged in the business of securing lessees or prospective 
lessees of motor vehicles that are not, and will not be, titled in the name 
of and registered to the facilitator. 
(3) Motor vehicle lessor--A person who, pursuant to the 
terms of a lease, transfers to another person the right to possession and 
use of a motor vehicle titled in the name of the lessor. 
§215.173. License. 
(a) No person may engage in business as a lessor or a lease fa­
cilitator unless that person has a currently valid license assigned by the 
division, or is otherwise exempt by law from obtaining such a license. 
(b) Any person who facilitates leases on behalf of a lease fa­
cilitator must: 
(1) be on the lease facilitator’s payroll and receive com­
pensation in which Social Security, Federal Unemployment Tax, and 
all other appropriate taxes are withheld from the representative’s pay­
check and said taxes are paid to the proper taxing authority; and 
(2) have work details such as when, where, and how the fi ­
nal results are achieved, directed and controlled by the lease facilitator. 
§215.174. Application for a License. 
(a) Application for a lessor’s or lease facilitator’s license shall 
be on a form prescribed by the division, properly completed by the ap­
plicant, and shall be submitted with supporting documentation showing 
all information requested. 
(b) The supporting documentation for a lessor’s license shall 
include: 
(1) a letter of appointment for each lease facilitator or ac­
ceptable substitute as designated by the division; 
(2) a verification of the criminal background of each owner 
and officer of the applicant, if applicable; 
(3) the fee for the license as prescribed by law for each type 
of license required; 
(4) photographs clearly depicting the overall appearance of 
the interior and exterior of the applicant’s office; 
(5) verification of all assumed name(s), if applicable, in the 
form of assumed name certificate(s) on file with the appropriate record­
ing entity, such as the Office of the Secretary of State or the county 
clerk; 
(6) verification of the business entity, such as a copy of the 
Certificate of Incorporation on file with the Office of the Secretary of 
State, or the partnership agreement; 
(7) a sample copy of the agreement between the lessor and 
a lessee; and 
(8) business background information for either the presi
dent, general manager, or owner of the entity required to be listed on 
the application. 
        
­
(c) The supporting documentation for a lease facilitator’s li­
cense shall include: 
(1) a letter of appointment from each lessor or acceptable 
substitute as designated by the division; 
(2) a verification of the criminal background of each owner 
and officer of the applicant, if applicable; 
(3) the fee for the license as prescribed by law for each type 
of license required; 
(4) photographs clearly depicting the overall appearance of 
the interior and exterior of the applicant’s office; 
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(5) verification of all assumed name(s), if applicable, in the 
form of assumed name certificate(s) on file with the appropriate record­
ing entity, such as the Office of the Secretary of State or the county 
clerk; 
(6) verification of the business entity, such as a copy of the 
Certificate of Incorporation on file with the Office of the Secretary of 
State, or the partnership agreement; 
(7) a sample copy of the agreement between the lease fa­
cilitator and a lessee; 
(8) a list of all lessors, including names and addresses, with 
whom any lease facilitator executes leases. This list must be updated in 
writing upon renewal of a license, and within ten days of the addition 
of any lessor to this list; and 
(9) business background information for either the presi­
dent, general manager, or owner of the entity required to be listed on 
the application. 
§215.175. Sanctions. 
(a) Revocation/Denial. The Board may revoke, deny or sus­
pend a lessor or lease facilitator’s license, or assess civil penalties, if 
that lessor or lease facilitator: 
(1) fails to maintain an established and permanent place of 
business conforming to §215.177 of this subchapter (relating to Estab­
lished and Permanent Place of Business); 
(2) refuses to permit or fails to comply with a request by 
a representative of the division to examine the current and previous 
year’s leasing records required to be kept under §215.178 of this sub­
chapter (relating to Records of Leasing) and ownership papers for ve­
hicles owned, leased, or under that lessor or lease facilitator’s control, 
and evidence of ownership or lease agreement for the property upon 
which the business is located: 
(A) during normal working hours at the lessor’s or lease 
facilitator’s permanent place of business, or 
(B) through a request made by the division pursuant to 
these rules; 
(3) fails to notify the division of a change of address within 
ten days after such change; 
(4) fails to notify the division of a change of lessor/lease 
facilitator’s name or ownership within ten days after such a change; 
(5) fails to observe the fee restrictions as described in Oc­
cupations Code, §2301.357 and §§2301.551 - 2301.556; 
(6) fails to maintain leasing and/or advertisement records 
as described in these rules; 
(7) fails to remain regularly and actively engaged in the 
business of leasing vehicles or facilitating the leasing of vehicles for 
which the license is issued; 
(8) violates any law relating to the sale, lease, distribution, 
financing or insuring of motor vehicles; 
(9) uses or allows use of a lessor or lease facilitator license 
for the purpose of avoiding any provisions of Occupations Code, Chap­
ter 2301; 
(10) makes a material misrepresentation in any application 
or other information filed with the division; 
(11) fails to update in writing the list of lessors, including 
names and addresses, with which any lease facilitator executes leases 
within ten days of any changes to this list and upon renewal of the 
license; 
(12) violates any state or federal law relating to the leasing 
of new motor vehicles. 
(b) Referral fees prohibited. A lessor or lease facilitator may 
not, directly or indirectly, accept a fee from a dealer for referring cus­
tomers who purchase or consider purchasing vehicles. 
§215.176. More Than One Location. 
(a) Lease facilitators must be licensed separately for each busi­
ness location. 
(b) Lessors or lease facilitators that relocate from a point out­
side the limits of a city, or relocate to a point not within the limits of the 
same city of the initial location are required to obtain a new license. 
(c) Lessors are required to obtain a license for their primary 
locations. Lessors must provide the address, telephone number, and 
the name of a contact person for all other satellite offices that conduct 
business in the state of Texas. 
§215.177. Established and Permanent Place of Business. 
(a) A lessor or lease facilitator operating within the state of 
Texas must meet the following requirements at each location where 
vehicles are leased or offered for lease. 
(1) Physical location requirements. 
(A) A lessor or lease facilitator within Texas must be 
open to the public during normal working hours. The lessor or lease fa­
cilitator’s business hours for each day of the week must be posted at the 
main entrance of the office, and the owner or an employee of the lessor 
or lease facilitator must be at the location during the posted business 
hours for the purpose of leasing vehicles. In the event the owner or an 
employee is not available to conduct business during the posted busi­
ness hours, a separate sign must be posted indicating the date and time 
such owner or employee will resume leasing operations. The structure 
must be of sufficient size to accommodate and must be equipped with 
a desk and chairs from which the lessor or lease facilitator transacts his 
business. The office also must be equipped with a working land-based 
telephone instrument listed in the name under which the lessor or lease 
facilitator does business. 
(B) A lessor or lease facilitator that files an application 
for a new license or a supplemental location must conform to the fol­
lowing requirements: 
(i) The office must be located in a building, with 
connecting exterior walls on all sides, that has been assigned a sepa­
rate mailing address by the U.S. Postal Service. The office structure 
must have at least 100 square feet of interior floor space exclusive of 
hallways, closets, or restrooms, and have a minimum seven foot ceil­
ing. 
(ii) The office must comply with all applicable local 
zoning ordinances and deed restrictions. 
(iii) The office may not be located within a resi­
dence, apartment, hotel, motel, rooming house, or eating establishment. 
(iv) The office may not be located within a store­
room, closet, stock room, or any other space that is not open to the 
public. 
(v) The physical address of the office must be recog­
nized by the U.S. Postal Service or capable of receiving U.S. mail. 
(C) A portable-type office structure may qualify, pro­
vided it meets the minimum requirements of this section and is not a 
readily moveable trailer or other such vehicle. 
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(D) In those instances when two or more lessors or lease 
facilitators occupy the same business locations and conduct their re­
spective leasing operations under different names, one office structure 
for all lessors or lease facilitators operating from such location will 
be acceptable; provided, however, each lessor or lease facilitator must 
have: 
(i) a separate desk from which that lessor or lease 
facilitator transacts business; 
(ii) a separate working telephone instrument, num­
ber, and listing in the lessor or lease facilitator’s name with a fixed, 
land-based telephone company; 
(iii) a separate right of occupancy meeting the re­
quirements of this section. 
(E) A lease facilitator’s established and permanent 
place of business, as prescribed in this rule, must be physically located 
within the state of Texas. 
(2) Sign requirements. A lessor or lease facilitator shall 
display a conspicuous and permanent sign at the licensed location 
showing the name under which the lessor or lease facilitator conducts 
business. Outdoor signs must contain letters no smaller than six inches 
in height. 
(3) Lease requirements. If the premises from which a 
lessor or lease facilitator conducts business are not owned by the 
licensee, such licensee shall maintain a lease continuous for the same 
period of time as the lessor’s or lease facilitator’s license, and such 
lease agreement shall be on a properly executed form containing, but 
not limited to the following information: 
(A) the names of the lessor and lessee; 
(B) the legal description of the property or street ad­
dress; and 
(C) the period of time for which the lease is valid. 
(b) A lessor whose licensed location is in another state and 
who does not deal directly with the public to execute leases must meet 
the following requirements at each location. 
(1) Physical location requirements. 
(A) The structure must be of sufficient size to accom­
modate and must be equipped with a desk and chairs from which the 
lessor transacts his business. The office also must be equipped with 
a working land-based telephone instrument listed in the name under 
which the lessor does business. 
(B) A lessor that files an application for a new license 
or a supplemental location whose licensed location is in another state 
must conform to the following requirements: 
(i) The office must be located in a building, with 
connecting exterior walls on all sides, that has been assigned a sepa­
rate mailing address by the U.S. Postal Service. The office structure 
must have at least 100 square feet of interior floor space exclusive of 
hallways, closets, or restrooms, and have a minimum seven foot ceil­
ing. 
(ii) The office must comply with all applicable local 
zoning ordinances and deed restrictions. 
(iii) The office may not be located within a resi­
dence, apartment, hotel, motel, rooming house, or eating establishment. 
(iv) The office may not be located within a store­
room, closet, stock room, or any other space that is not open to the 
public. 
(v) The physical address of the office must be recog­
nized by the U.S. Postal Service or capable of receiving U.S. mail. 
(C) A portable-type office structure may qualify, pro­
vided it meets the minimum requirements of this section and is not a 
readily moveable trailer or other such vehicle. 
(D) In those instances when two or more lessors occupy 
the same business locations and conduct their respective leasing opera­
tions under different names, one office structure for all lessors operating 
from such location will be acceptable; provided, however, each lessor 
must have: 
(i) a separate desk from which that lessor transacts 
business; 
(ii) a separate working telephone instrument, num­
ber, and listing in the lessor’s name with a fixed, land-based telephone 
company; 
(iii) a separate right of occupancy meeting the re­
quirements of this section. 
(2) Sign requirements. An out of state lessor shall display 
a conspicuous and permanent sign at the licensed location showing the 
name under which the lessor conducts business. Outdoor signs must 
contain letters no smaller than six inches in height. 
(3) Lease requirements. If the premises from which a 
lessor conducts business are not owned by that person or entity, that 
person or entity shall maintain a lease on the property of the licensed 
location continuous for the same period of time as the license, and 
such agreement shall be on a properly executed form containing, but 
not limited to the following information: 
(A) the names of the lessor and lessee; 
(B) the legal description of the property or street ad­
dress; and 
(C) the period of time for which the lease is valid. 
(c) Independence. A lessor or lease facilitator shall be inde­
pendent of financial institutions and dealerships in location and in busi­
ness activities unless that lessor or lease facilitator is an employee of, 
a legal subsidiary of, or an entity wholly owned by the financial insti­
tution or dealership. 
(d) For the purposes of this subsection, an employee is a person 
who meets the requirements of §215.173(b) of this chapter (relating to 
License). 
§215.178. Records of Leasing. 
(a) Purchase and leasing records. A lessor or lease facilitator 
must keep a complete record of all vehicle purchases and sales for a 
minimum period of at least one year after the expiration of the lease. 
Records reflecting lease transactions that have occurred within the pre­
ceding 24 months must be maintained at the licensed location. Records 
for prior time periods may be kept off-site at a location within the same 
county or within 25 miles of the licensed location. Upon receipt of a 
request sent by mail or electronic document transfer from a representa­
tive of the department, a lessor or lease facilitator must produce copies 
of specified records to the address listed in the request within 15 days. 
(b) Content of records. As used in this subsection, a complete 
lease file shall contain the following information or documents: 
(1) names, addresses, and telephone numbers of the lessor 
of the vehicle in the transaction; 
(2) names, addresses, and telephone numbers of the lessee 
of the vehicle in the transaction; 
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(3) names, addresses, telephone numbers, and license num­
bers of the lease facilitator of the vehicle in the transaction; 
(4) name, home address, and telephone number of em­
ployee of lease facilitator who handled the transaction; 
(5) complete description of the vehicle involved in the 
transaction, including its vehicle identification number (VIN); 
(6) name, address, telephone number, and general distin­
guishing number of the dealer selling the vehicle, as well as the fran­
chise license number of the dealer if the vehicle in the transaction is a 
new motor vehicle; 
(7) amount of fee received by or paid to the lease facilitator; 
(8) copies of the buyers order and sales contract for the ve
hicle; 
(9) copy of the lease contract; 
(10) copies of all other contracts, agreements or disclosures 
between the lease facilitator and the consumer lessee; 
(11) copies of the front and back of Manufacturer’s State




(c) Records of advertising. A lessor or lease facilitator must 
maintain copies of all advertisements, brochures, scripts or electroni­
cally reproduced copies, in whatever medium appropriate, of promo­
tional materials for a period of at least 18 months, subject to inspection 
upon request by a representative of the Board at the business of the li­
censee during regular business hours. 
(1) All advertisements by lessors or lease facilitators must 
be in accordance with Subchapter H of this chapter (relating to Adver­
tising). 
(2) Lessors and lease facilitators may not state or infer, ei­
ther directly or indirectly, in any manner such as advertisements, sta­
tionery or business cards that their business involves the sale of new 
motor vehicles. 
(d) Title assignments. All certificates of title, manufacturer’s 
certificates of origin, or other evidence of ownership for vehicles which 
have been acquired by a lessor for lease must be assigned properly from 
the seller into the lessor’s name. 
(e) Letters of appointment. All letters of appointment between 
each lessor or lease facilitator with whom the licensee does business 
must be executed by both parties. 
(f) Electronic records. Any records required to be kept by a 
lessor or lease facilitator may be kept in an electronic format, if the 
electronic records can be printed at the licensed location upon request 
by a representative of the department. 
§215.179. Change of Lessor or Lease Facilitator Status. 
(a) Change of ownership. A lessor or lease facilitator who pro­
poses to sell and/or assign to another any interest in the licensed entity, 
whether a corporation or otherwise, so long as the physical location of 
the licensed entity remains the same, shall notify the division in writ­
ing within ten days by filing an application to amend the license. If the 
sale or assignment of any portion of the business results in a change 
of entity, then the purchasing/assignee entity must apply for and obtain 
a new license. Publicly held corporations licensed as lessors or lease 
facilitators need only inform the division of a change in ownership if 
one person or entity acquires 10% or greater interest in the licensee. 
(b) Change of operating status of business location. A licensee 
shall obtain division approval prior to the opening of a supplemen­
tal location, or the relocation of an existing location, in accordance 
with §215.176 of this subchapter (relating to More than One Location). 
Also, a licensee must notify the division when closing an existing lo­
cation. 
§215.180. Required Notices to Lessees. 
Lessors and lease facilitators shall provide notice of the complaint pro­
cedures provided by Occupations Code, §§2301.204 and 2301.601 ­
2301.613 to each lessee of a new motor vehicle with whom they trans­
act a lease. 
§215.181. General Distinguishing Number Exception. 
It is not necessary for a licensed lessor to hold a general distinguish­
ing number (GDN) in order to sell a vehicle that the lessor owns, to 
either the lessee or a duly licensed dealer, either directly or through a 
licensed wholesale auction. A licensed lessor is not allowed to pur­
chase vehicles at a wholesale auction. Any existing GDN held by a 
lessor who does not otherwise qualify for a GDN shall be cancelled. A 
lessor whose GDN has been cancelled under this section may reapply 
for a GDN once all the qualifications for a GDN are met. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER G. WARRANTY 
PERFORMANCE OBLIGATIONS 
43 TAC §§215.201 - 215.210 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.201. Objective. 
It is the objective of this subchapter to implement the intent of the leg­
islature as declared in Occupations Code, Chapter 2301, Subchapter M 
(§§2301.601 - 2301.613) and Occupations Code, §2301.204, by pre­
scribing rules to provide a simplified and fair procedure for the en­
forcement and implementation of the Texas Lemon Law (Occupations 
Code, Chapter 2301, Subchapter M) and consumer complaints covered 
by general warranty agreements (Occupations Code, §2301.204), in­
cluding the processing of complaints, the conduct of hearings, and the 
disposition of complaints filed by owners of motor vehicles seeking re­
lief under these provisions of the Code. Practice and procedure in a 
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contested case filed on or after September 1, 2007 and heard by State 
Office of Administrative Hearings (SOAH) are provided in Subchapter 
I of this chapter (relating to Practice and Procedure for Hearings Con­
ducted by the State Office of Administrative Hearings) and the provi­
sions of this subchapter to the extent that the provisions do not conflict 
with SOAH rules. 
§215.202. Filing of Complaints. 
(a) Complaints for relief under the lemon law must be in writ­
ing and filed with the division in person at its office in Austin, by mail 
to the address of the division, or by electronic document transfer at a 
destination designated for receipt of those documents. Complaints may 
be in letter form or any other written format or may be submitted on 
complaint forms provided by the division. 
(b) Complaints should state sufficient facts to enable the Board 
and the party complained against to know the nature of the complaint 
and the specific problems or circumstances which form the basis of the 
claim for relief under the lemon law. 
(c) Complaints should provide the following information: 
(1) name, address, and phone number of vehicle owner; 
(2) identification of vehicle by make, model, and year, and 
manufacturer’s vehicle identification number; 
(3) type of warranty coverage; 
(4) name and address of dealer, or other person, from whom 
vehicle was purchased or leased, including the name and address of the 
current lessor, if applicable; 
(5) date of delivery of vehicle to original owner; and in the 
case of a demonstrator, the date the vehicle was placed into demonstra­
tor service; 
(6) vehicle mileage at time vehicle was purchased or 
leased, mileage when problems with vehicle were first reported, name 
of dealer or manufacturer’s, converter’s, or distributor’s agent to 
whom problems were first reported, and current mileage; 
(7) identification of existing problems and brief descrip­
tion of history of problems and repairs on vehicle, including date and 
mileage of each repair, with copies of repair orders where possible; 
(8) date on which written notification of complaint was 
given to the vehicle manufacturer, converter, or distributor, and if the 
vehicle has been inspected by manufacturer, converter, or distributor, 
the date and results of such inspection; 
(9) any other information which the complainant believes 
to be pertinent to the complaint. 
(d) The division’s staff will provide information concerning 
the complaint procedure and complaint forms to any person requesting 
information or assistance. 
(e) The filing fee required under Occupations Code, 
§2301.712, should be remitted with the complaint by check or money 
order. No filing fee is required for a complaint filed under Occupations 
Code, §2301.204. The filing fee is nonrefundable, but a complainant 
who prevails in a case is entitled to reimbursement of the amount of 
the filing fee. Failure to remit the filing fee with the complaint will 
result in delaying the commencement of the 150-day requirement 
provided in §215.206(12) of this subchapter (relating to Hearings) and 
may result in dismissal of the complaint. 
§215.203. Review of Complaints. 
All complaints will be reviewed promptly by the division’s staff to de­
termine whether they satisfy the requirements of Occupations Code, 
Chapter 2301, Subchapter M, or §2301.204. 
(1) If it cannot be determined whether a complaint satisfies 
the requirements of Occupations Code, Chapter 2301, Subchapter M, 
or §2301.204, the complainant will be contacted for additional infor­
mation. 
(2) If it is determined that the complaint does meet the 
requirements of Occupations Code, Chapter 2301, Subchapter M, or 
§2301.204, the complaint will be processed in accordance with the 
procedures set forth in this subchapter. 
(3) For purposes of Occupations Code, §2301.606, the 
commencement of a proceeding means the filing of a complaint with 
the division, and the date of filing is determined by the date of receipt 
by the division. 
§215.204. Notification to Manufacturer, Converter, or Distributor. 
Upon receipt of a complaint for relief under the Occupations Code, 
Chapter 2301, Subchapter M, or §2301.204, notification thereof, with 
a copy of the complaint, will be given to the appropriate manufacturer, 
converter, or distributor, and a response to the complaint will be re­
quested. A copy of the complaint and notification thereof will also be 
provided to the selling dealer and any other dealers that have been in­
volved with the complaint and a response may be requested. 
§215.205. Mediation; Settlement. 
If, from a review of the complaint and the responses received from the 
manufacturer, converter, distributor, or dealer, it appears to the division 
staff that a settlement or resolution of the complaint may be possible 
without the necessity for a hearing, the division staff will attempt to 
effect a settlement or resolution of the complaint. 
§215.206. Hearings. 
Complaints which satisfy the jurisdictional requirements of the Occu­
pations Code, §2301.204 and §§2301.601 - 2301.613, will be set for 
hearing and notification of the date, time, and place of the hearing will 
be given to all parties by certified mail. 
(1) Where possible, and subject to the availability of divi­
sion personnel and funds, hearings will be held in the city where the 
complainant resides or at a location reasonably convenient to the com­
plainant. 
(2) Hearings will be scheduled at the earliest date possible, 
provided that ten days prior notice, or as otherwise provided by law, 
must be given to all parties. 
(3) Hearings will be conducted by division staff hearing 
officers or by independent hearing officers designated by the Board. 
(4) Hearings will be informal, it being the intent of this sec­
tion to provide a procedure and forum which does not necessitate the 
services of attorneys and which does not involve strict legal formalities 
applicable to trials in county or district court. 
(5) The parties have the right to be represented by attor­
neys at a hearing, although attorneys are not necessary. Any party who 
intends to be represented by an attorney at a hearing must notify the 
hearing officer, the division, and the other party at least five business 
days prior to the hearing and failure to do so will constitute grounds for 
postponement of the hearing if requested by the other party. 
(6) The parties have the right to present their cases in full, 
including testimony from witnesses; documentary evidence such as re­
pair orders, warranty documents, vehicle sales contract, etc., subject to 
the hearing officer’s rulings. 
(7) By agreement of the parties and with the approval of the 
hearing officer, the hearing may be conducted by written submissions 
only or by telephone. 
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(8) Except for hearings conducted by written submission 
only, each party will be subject to being questioned by the other party, 
within limits to be governed by the hearing officer. 
(9) Except for hearings conducted by written submission 
only or by telephone, the complainant will be required to bring the ve­
hicle in question to the hearing for the purpose of having the vehicle 
inspected and test driven, unless otherwise ordered by the hearing of­
ficer upon a showing of good cause as to why the complainant should 
not be required to bring the vehicle to the hearing. 
(10) The division may have the vehicle in question in­
spected prior to the hearing by an expert, where the opinion of such 
expert will be of assistance to the hearing officer and the Board in 
arriving at a decision. Any such inspection shall be made upon prior 
notice to all parties who shall have the right to be present at such 
inspection, and copies of any findings or report resulting from such 
inspection will be provided to all parties prior to, or at, the hearing. 
(11) Except for hearings conducted by written submission 
only, all hearings will be recorded on tape by the hearing officer. Copies 
of the tape recordings of a hearing will be provided to any party upon 
request and upon payment as provided by law. 
(12) All hearings will be conducted expeditiously. How­
ever, if a hearing officer has not issued a decision within 150 days after 
the Occupations Code, §§2301.601 - 2301.613 complaint and filing-fee 
were received, division staff shall notify the parties by certified mail 
that complainant has a right to file a civil action in state district court 
to pursue rights under Occupations Code, §§2301.601 - 2301.613. The 
150-day period shall be extended upon request of the complainant or 
if a delay in the proceeding is caused by the complainant. The notice 
will inform the complainant of the right to elect to continue the lemon 
law complaint through the division. 
§215.207. Contested Cases: Decisions and Final Orders. 
To expedite the resolution of cases filed under Occupations Code, 
Chapter 2301, Subchapter M, or §2301.204, the Board may conduct 
hearings and issue final orders for the enforcement of these sections, 
including the delegation of this duty to hearing officers or as otherwise 
provided by the Code. Review of the hearings officers’ decisions 
and final orders shall be according to the procedures as follows, 
along with the provisions of Subchapter I of this chapter (relating to 
Practice and Procedure for Hearings Conducted by the State Office of 
Administrative Hearings) and rules promulgated by the State Office 
of Administrative Hearings contained in 1 TAC Chapter 155 (relating 
to Rules of Procedure): 
(1) A hearing officer will prepare a written decision and 
final order as soon as possible but not later than 60 days after the hearing 
is closed, or as otherwise provided by law. The decision and order will 
include the hearing officer’s findings of fact and conclusions of law. 
(2) The decision and final order shall be sent to all parties 
of record by certified mail. 
(3) The decision and order is final and binding on the par­
ties, in the absence of a timely motion for rehearing, on the expiration 
of the period for filing a motion for rehearing. 
(4) A party who disagrees with the decision and final order 
may file a motion for rehearing within 20 days from the date of the 
notification of the final order. A motion for rehearing must include all 
the specific reasons, exceptions, or grounds that are asserted by a party 
as the basis of the request for a rehearing. It shall recite, if applicable, 
the specific findings of fact, conclusions of law, or any other portions 
of the decision to which the party objects. Replies to a motion for 
rehearing must be filed with the Board within 30 days after the date of 
the notification of the final order. A party or attorney of record notified 
by mail is presumed to have been notified on the third day after the date 
on which the order was mailed. 
(5) The Board must act on the motion within 45 days after 
the date of notification of the final order, or as otherwise provided by 
law, or it is overruled by operation of law. The Board may, by written 
order, extend the period for filing, replying to, and taking action on a 
motion for rehearing, not to exceed 90 days after the date of notification 
of the final order. In the event of an extension of time, the motion 
for rehearing is overruled by operation of law on the date fixed by the 
written order of extension, or in the absence of a fixed date, 90 days 
after the date of notification of the final order. 
(6) If the Board grants a motion for rehearing, the parties 
will be notified by first class mail. A rehearing will be scheduled as 
promptly as possible. After rehearing, a final order shall be issued and 
any additional findings of fact or conclusions of law necessary to sup­
port the decision or order. The Board may also issue an order granting 
the relief requested in a motion for rehearing or replies thereto with­
out the need for a rehearing. If a motion for rehearing and the relief 
requested is denied, an order so stating will be issued. 
(7) A party who has exhausted all administrative remedies, 
and who is aggrieved by a final decision in a contested case from which 
appeal may be taken is entitled to judicial review pursuant to Occu­
pations Code, §§2301.751 - 2301.756, under the substantial evidence 
rule. The petition shall be filed in a district court of Travis County or in 
the Court of Appeals for the Third Court of Appeals District within 30 
days after the decision or order is final and appealable. A copy of the 
petition must be served on the Board and any other parties of record. 
After service of the petition and within the time permitted for filing an 
answer, the Board shall transmit to the reviewing court the original or a 
certified copy of the entire record of the proceeding. If the court orders 
new evidence to be presented to the Board, may modify the findings 
and decision or order by reason of the new evidence, and shall transmit 
the additional record to the court. 
§215.208. Decisions. 
Unless otherwise indicated, this section applies to decisions made pur­
suant to Occupations Code, Chapter 2301, Subchapter M. Decisions 
shall give effect to the presumptions provided in Occupations Code, 
§2301.605, where applicable. 
(1) If it is found that the manufacturer, distributor, or con­
verter is not able to conform the vehicle to an applicable express war­
ranty by repairing or correcting a defect in the complainant’s vehicle 
which creates a serious safety hazard or substantially impairs the use 
or market value of the vehicle after a reasonable number of attempts, 
and that the affirmative defenses provided under Occupations Code, 
§2301.606, are not applicable, the Board shall order the manufacturer, 
distributor, or converter to replace the vehicle with a comparable ve­
hicle, or accept the return of the vehicle from the owner and refund to 
the owner the full purchase price of the vehicle, less a reasonable al­
lowance for the owner’s use of the vehicle. 
(2) In any decision in favor of the complainant, the Board 
will accommodate the complainant’s request with respect to replace­
ment or repurchase of the vehicle, to the extent possible. 
(3) Where a refund of the purchase price of a vehicle is 
ordered, the purchase price shall be the amount of the total purchase 
price of the vehicle, but shall not include the amount of any interest or 
finance charge or insurance premiums. The award to the vehicle owner 
shall include reimbursement for the amount of the lemon law complaint 
filing fee paid by or on behalf of the vehicle owner. The refund shall be 
made payable to the vehicle owner and the lienholder, if any, as their 
interests require. 
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(4) There is a rebuttable presumption that a motor vehicle 
has a useful life of 120,000 miles. Except in cases where the prepon­
derance of the evidence shows that the vehicle has a longer or shorter 
expected useful life than 120,000 miles, the reasonable allowance for 
the owner’s use of the vehicle shall be that amount obtained by adding 
subparagraphs (A) and (B) of this paragraph. 
(A) the product obtained by multiplying the purchase 
price of the vehicle, as defined in paragraph (3) of this section, by a 
fraction having as its denominator 120,000 and having as its numerator 
the number of miles that the vehicle traveled from the time of delivery 
to the owner to the first report of the defect or condition forming the 
basis of the repurchase order; and 
(B) 50 percent of the product obtained by multiplying 
the purchase price by a fraction having as its denominator 120,000 and 
having as its numerator the number of miles that the vehicle traveled 
after the first report of the defect or condition forming the basis of the 
repurchase order. The number of miles during the period covered in 
this paragraph shall be determined from the date of the first report of the 
defect or condition forming the basis of the repurchase order through 
the date of the hearing. 
(5) There is a rebuttable presumption that the useful life 
of a towable recreational vehicle is 3,650 days (10 years). Except in 
cases where preponderance of the evidence shows that the vehicle has 
a longer or shorter expected useful life than 3,650 days (10 years), the 
reasonable allowance for the owner’s use of the towable recreational 
vehicle shall be that amount obtained by adding subparagraphs (A) and 
(B) of this paragraph. 
(A) The product obtained by multiplying the purchase 
price of the towable recreational vehicle, as defined in paragraph (3) of 
this section, by a fraction having as its denominator 3,650 days (10 
years), except the denominator shall be 1,825 days (5 years), if the 
towable recreational vehicle is occupied on a full time basis, and having 
as its numerator the number of days from the time of delivery to the 
owner to the first report of the defect or condition forming the basis of 
the repurchase order. 
(B) 50 percent of the product obtained by multiplying 
the purchase price by a fraction having as its denominator 3,650 days 
(10 years), except the denominator shall be 1,825 days (5 years), if 
the towable recreational vehicle is occupied on a full time basis, and 
having as its numerator the number of days of ownership after the first 
report of the defect or condition forming the basis of the repurchase 
order. The number of days during the period covered in this paragraph 
shall be determined from the date of the first report of the defect or 
condition forming the basis of the repurchase order through the date of 
the hearing. 
(C) Any day or part of a day that the vehicle is out of 
service for repair will be deducted from the numerator in determining 
the reasonable allowance for use of a towable recreational vehicle in 
this paragraph. 
(6) Except in cases involving unusual and extenuating cir­
cumstances, supported by a preponderance of the evidence, where re­
fund of the purchase price of a leased vehicle is ordered, the purchase 
price shall be allocated and paid to the lessee and the lessor, respec­
tively as follows. 
(A) The lessee shall receive the total of: 
(i) all lease payments previously paid by him to the 
lessor under the terms of the lease; and 
(ii) all sums previously paid by him to the lessor in 
connection with the entering into the lease agreement, including, but 
not limited to, any capitalized cost reduction, down payment, trade-in, 
or similar cost, plus sales tax, license and registration fees, and other 
documentary fees, if applicable. 
(B) The lessor shall receive the total of: 
(i) the actual price paid by the lessor for the vehicle, 
including tax, title, license, and documentary fees, if paid by lessor, and 
as evidenced in a bill of sale, bank draft demand, tax collector’s receipt, 
or similar instrument; plus 
(ii) an additional 5 percent of such purchase price 
plus any amount or fee, if any, paid by lessor to secure the lease or 
interest in the lease; 
(iii) provided, however, that a credit, reflecting all of 
the payments made by the lessee, shall be deducted from the actual pur­
chase price which the manufacturer, converter, or distributor is required 
to pay the lessor, as specified in clauses (i) and (ii) of this subparagraph. 
(C) When the Board orders a manufacturer, converter, 
or distributor to refund the purchase price in a lease vehicle transaction, 
the vehicle shall be returned to the manufacturer, converter, or distrib­
utor with clear title upon payment of the sums indicated in subpara­
graphs (A) and (B) of this paragraph. The lessor shall transfer title of 
the vehicle to the manufacturer, converter, or distributor, as necessary 
in order to effectuate the lessee’s rights under this rule. In addition, the 
lease shall be terminated without any penalty to the lessee. 
(D) Refunds shall be made to the lessee, lessor, and any 
lienholders as their interest may appear. The refund to the lessee under 
subparagraph (A) of this paragraph shall be reduced by a reasonable 
allowance for the lessee’s use of the vehicle. A reasonable allowance 
for use shall be computed according to the formula in paragraph (4) 
or (5) of this section, using the amount in subparagraph (B)(i) of this 
paragraph as the applicable purchase price. 
(7) In any award in favor of a complainant, the Board may 
require the dealer involved to reimburse the complainant, manufac­
turer, converter, or distributor, for the cost of any items or options added 
to the vehicle but only to the extent that one or more of such items or 
options contributed to the defect that served as the basis for the order 
or repurchase or replacement. In no event shall this paragraph be in­
terpreted to mean that a manufacturer, converter, or distributor, will be 
required to repurchase a vehicle due to a defect or condition that was 
solely caused by a dealer add-on item or option. 
(8) If it is found by the Board that a complainant’s vehicle 
does not qualify for replacement or repurchase, then an order shall be 
entered dismissing the complaint insofar as relief under Occupations 
Code, §2301.604. However, an order may be entered in any proceed­
ing, where appropriate, requiring repair work to be performed or other 
action taken to obtain compliance with the manufacturer’s, converter’s, 
or distributor’s, warranty obligations. 
(9) If the vehicle is substantially damaged or there is an ad­
verse change in its condition, beyond ordinary wear and tear, from the 
date of the hearing to the date of repurchase, and the parties are unable 
to agree on an amount of an allowance for such damage or condition, 
either party shall have the right to request reconsideration by the Board 
of the repurchase price contained in the final order. 
(10) The Board will issue a written order in each Occu­
pations Code, Chapter 2301, Subchapter M or Occupations Code, 
§2301.204 case in which a hearing is held and a copy of the order will 
be sent to all parties. 
§215.209. Incidental Expenses. 
(a) When a refund of the purchase price of a vehicle is ordered, 
the complainant shall be reimbursed for certain incidental expenses in­
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curred by the complainant from loss of use of the motor vehicle because 
of the defect or nonconformity which is the basis of the complaint. The 
expenses must be reasonable and verified through receipts or similar 
written documents. Reimbursable incidental expenses include but are 
not limited to the following costs: 
(1) alternate transportation; 
(2) towing; 
(3) telephone calls or mail charges directly attributable to 
contacting the manufacturer, distributor, converter, or dealer regarding 
the vehicle; 
(4) meals and lodging necessitated by the vehicle’s failure 
during out-of-town trips; 
(5) loss or damage to personal property; 
(6) attorney fees if the complainant retains counsel after 
notification that the respondent is represented by counsel; and 
(7) items or accessories added to the vehicle at or after pur­
chase, less a reasonable allowance for use. 
(b) Incidental expenses shall be included in the final repur­
chase price required to be paid by a manufacturer, converter, or distrib­
utor to a prevailing complainant or in the case of a vehicle replacement, 
shall be tendered to the complainant at the time of replacement. 
(c) In regards to the cost of items or accessories presented un­
der subsection (a)(7) of this section, the hearing officer shall consider 
the permanent nature, functionality, and value added by the items or ac­
cessories and whether the items or accessories are original equipment 
manufacturer parts (OEM) or non-OEM parts. 
§215.210. Compliance with Order Granting Relief. 
Compliance with the Board’s order will be monitored by the Board. 
(1) A complainant is not bound by a final decision and or­
der and may either accept or reject the decision. 
(2) If a complainant does not accept the final decision, the 
proceeding before the Board will be deemed concluded and the com­
plaint file closed. 
(3) If the complainant accepts the final decision, then the 
manufacturer, converter, or distributor and the dealer to the extent of 
the dealer’s responsibility, if any, shall immediately take such action as 
is necessary to implement the final decision and order. 
(4) If a manufacturer, converter, or distributor replaces or 
repurchases a vehicle pursuant to a Board order, reacquires a vehicle to 
settle a complaint filed under Occupations Code, Chapter 2301, Sub­
chapter M or Occupations Code, §2301.204, or brings a vehicle into the 
state of Texas which has been reacquired to resolve a warranty claim 
in another jurisdiction, the manufacturer, converter, or distributor shall, 
prior to resale of such vehicle, re-title the vehicle in Texas and issue a 
disclosure statement on a form provided by or approved by the director. 
In addition, the manufacturer, converter, or distributor reacquiring the 
vehicle shall affix a disclosure label provided by or approved by the di­
rector on an approved location in or on the vehicle. Both the disclosure 
statement and the disclosure label shall accompany the vehicle through 
the first retail purchase. No person or entity holding a license or general 
distinguishing number issued by the division under the Codes shall re­
move or cause the removal of the disclosure label until delivery of the 
vehicle to the first retail purchaser. A manufacturer, converter, or dis­
tributor shall provide the Board in writing, the name, address, and tele­
phone number of any transferee, regardless of residence, to whom the 
manufacturer, distributor, or converter, as the case may be, transfers the 
vehicle within 60 days of each transfer. The selling dealer shall return 
the completed disclosure statement to the division within 60 days of 
the retail sale of a reacquired vehicle. Any manufacturer, converter, or 
distributor or holder of a general distinguishing number who violates 
this section is liable for a civil penalty or other sanctions prescribed 
by the Code. In addition, the manufacturer, converter, or distributor 
must repair the defect or condition in the vehicle that resulted in the 
vehicle being reacquired and issue, at a minimum, a basic warranty (12 
months/12,000 mile, whichever comes first), except for non-original 
equipment manufacturer items or accessories, on a form provided by 
or approved by the director, which warranty shall be provided to the 
first retail purchaser of the vehicle. 
(5) In the event of any conflict between this rule and the 
terms contained in a cease and desist order, the terms of the cease and 
desist order shall prevail. 
(6) The failure of any manufacturer, converter, distributor 
or dealer to comply with a decision and order of the Board within the 
time period prescribed in the order may subject the manufacturer, con­
verter, or distributor, or dealer to formal action by the division and the 
assessment of civil penalties or other sanctions prescribed by Occupa­
tions Code, Chapter 2301, for the failure to comply with an order of the 
Board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER H. ADVERTISING 
43 TAC §§215.241 - 215.270 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.241. Objective. 
The objective of this subchapter is to implement the intent of the leg­
islature as declared in Occupations Code, Chapter 2301, by regulating 
the advertising of persons under the jurisdiction of Board by requiring 
truthful and accurate advertising practices for the benefit of the citizens 
of this state. 
§215.242. General Prohibition. 
A person advertising motor vehicles shall not use false, deceptive, un­
fair, or misleading advertising. In addition to a violation of a specific 
advertising rule, any other advertising or advertising practices found 
by the Board to be false, deceptive, or misleading, whether or not enu-
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merated herein, shall be deemed violations of the Code, and shall also 
be considered violations of the general prohibition. 
§215.243. Specific Rules. 
The violation of an advertising rule shall be considered by the Board 
as a prima facie violation of Occupations Code, Chapter 2301. 
§215.244. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Advertisement--An oral, written, graphic, or pictorial 
statement made in the course of soliciting business, including, without 
limitation, a statement or representation made in a newspaper, maga­
zine, or other publication, or contained in a notice, sign, poster, display, 
circular, pamphlet, or letter, or on radio, the Internet, or via an on-line 
computer service, or on television. The term does not include an in-per­
son oral communication by a dealer’s employee with a prospective pur­
chaser. 
(2) Advertising provision-­
(A) A provision of the Code relating to the regulation 
of advertising; or 
(B) a rule relating to the regulation of advertising 
adopted pursuant to the authority of the Code. 
(3) Bait advertisement--An alluring but insincere offer to 
sell or lease a product of which the primary purpose is to obtain leads 
to persons interested in buying or leasing merchandise of the type ad­
vertised and to switch consumers from buying or leasing the advertised 
product in order to sell or lease some other product at a higher price or 
on a basis more advantageous to the advertiser. 
(4) Balloon payment--Any scheduled payment made as re­
quired by a consumer credit transaction that is more than twice as large 
as the average of all prior scheduled payments except the down pay­
ment. 
(5) Buyers guide--A form as required by the Federal Trade 
Commission under 16 Code of Federal Regulations, Part 455. This 
form is to be completed and displayed on the side window of a vehicle 
that has been driven more than the limited use necessary in moving or 
road testing a new vehicle prior to delivery to a consumer. 
(6) Clear and conspicuous--The statement, representation, 
or term being disclosed is of such size, color, contrast, and audibility 
and is presented so as to be readily noticed and understood. All lan­
guage and terms, including abbreviations, shall be used in accordance 
with their common or ordinary usage and meaning. 
(7) Code--Occupations Code, Chapter 2301. 
(8) Dealership addendum--A form which is to be displayed 
on a window of a motor vehicle when the dealership installs special 
features, equipment, parts or accessories, or charges for services not 
already compensated by the manufacturer or distributor for work re­
quired to prepare a vehicle for delivery to a buyer. The addendum is to 
disclose: 
(A) that it is supplemental; 
(B) any added feature, service, equipment, part, or ac­
cessory charged and added by the dealership and the retail price there­
fore; 
(C) any additional charge to the selling price such as 
additional dealership markup; and 
(D) the total dealer selling price. The dealership adden­
dum form shall not be deceptively similar in appearance to the manu­
facturer’s label, which is required to be affixed by every manufacturer 
to the windshield or side window of each new motor vehicle under the 
Automobile Information Disclosure Act. 
(9) Demonstrator--A new motor vehicle that is currently in 
the inventory of the automobile dealership and used or has been used 
primarily for test drives by customers and other dealership purposes 
and so designated by the dealership. 
(10) Disclosure--Required information that is clear, con­
spicuous, and accurate. 
(11) Factory executive/official vehicle--A new motor ve­
hicle that has been used exclusively by an executive or official of the 
dealer’s franchising manufacturer, distributor, or their subsidiaries. 
(12) Internet--A system that connects computers or com­
puter networks. 
(13) Licensee--Any person required to obtain a license 
from the Motor Vehicle Division. 
(14) Manufacturer’s label--The label required by the Au­
tomobile Information Disclosure Act, 15 U.S.C. §§1231 - 1233, to be 
affixed by the manufacturer to the windshield or side window of each 
new automobile delivered to the dealer. 
(15) On-line service--A network that connects computer 
users. 
(16) Rebate or cash back--A sum of money refunded to 
a purchaser or for the benefit of the purchaser after full payment has 
been rendered. The purchaser may choose to reduce the amount of the 
purchase price by the sum of money or the purchaser may opt for the 
money to be returned to himself or for his benefit subsequent to pay­
ment in full. 
(17) Subsequent violation--Conduct that is the same or 
substantially the same as conduct the Board has previously alleged to 
be a violation of an advertising provision. 
§215.245. Availability of Vehicles. 
(a) A licensee may advertise a specific vehicle or line make of 
vehicles for sale if: 
(1) the specific vehicle or line is in the possession of the 
licensee at the time the advertisement is placed, or the vehicle may be 
obtained from the manufacturer or distributor or some other source, 
and this information is clearly and conspicuously disclosed in the ad­
vertisement; and 
(2) the price advertisement sets forth the number of vehi­
cles available at the time the advertisement is placed or a dealer can 
show he has available a reasonable expectable public demand based on 
prior experience. In addition, if an advertisement pertains to only one 
specific vehicle, then the advertisement must also disclose the vehicle’s 
stock number or vehicle identification number. 
(b) This section does not prohibit general advertising of ve­
hicles by a manufacturer, dealer advertising association, or distributor 
and the inclusion of the names and addresses of the dealers selling such 
vehicles in the particular area. 
(c) Motor vehicle dealers may advertise a specific used vehicle 
or vehicles for sale if: 
(1) The specific used vehicle or vehicles is in the posses­
sion of the dealer at the time the advertisement is placed; and 
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(2) The title certificate to the used vehicle has been as­
signed to the dealer. 
§215.246. Accuracy. 
All advertised statements shall be accurate, clear, and conspicuous. 
§215.247. Untrue Claims. 
The following statements are prohibited. 
(1) Statements such as "write your own deal," "name your 
own price," "name your own monthly payments," or statements with 
similar meaning. 
(2) Statements such as "everybody financed," "no credit re­
jected," "we finance anyone," and other similar statements represent­
ing or implying that no prospective credit purchaser will be rejected 
because of his inability to qualify for credit. 
(3) Statements representing that no other dealer grants 
greater allowances for trade-ins, however stated, unless the dealer can 
show such is the case. 
(4) Statements representing that because of its large sales 
volume a dealer is able to purchase vehicles for less than another dealer 
selling the same make of vehicles, unless the dealer can show such is 
the case. 
§215.248. Layout. 
The layout, headlines, illustrations, or type size of a printed advertise­
ment and the broadcast words or pictures of radio/TV advertisements 
shall not convey or permit an erroneous or misleading impression as to 
which vehicle or vehicles are offered for sale or lease at featured prices. 
No advertised offer, expression, or display of price, terms, down pay­
ment, trade-in allowance, cash difference, savings, or other such ma­
terial terms shall be misleading and any necessary qualifications shall 
be clearly, conspicuously, and accurately set forth to prevent misunder­
standing. 
§215.249. Manufacturer’s Suggested Retail Price. 
The suggested retail price of a new motor vehicle when advertised by 
a manufacturer or distributor shall include all costs and charges for 
the vehicle advertised, except that destination and dealer preparation 
charges, and any registration, certificate of title, license fees, or an ad­
ditional registration fee, if any, charged by a full service deputy as pro­
vided by Transportation Code, §502.114; any taxes; and any other fees 
or charges that are allowed or prescribed by law may be excluded from 
such price, provided that the advertisement clearly and conspicuously 
states that such costs and charges are excluded. However, with respect 
to advertisements placed with local media in Texas by a manufacturer 
or distributor which include the names of the local dealers for the vehi­
cles advertised, if the price of a vehicle is stated in the advertisement, 
such price must include all costs and charges for the vehicle advertised, 
including destination and dealer preparation charges and may exclude 
only any registration, certificate of title, license fees, or an additional 
registration fee, if any, charged by a full service deputy as provided 
by Transportation Code, §502.114; any taxes; and any other fees or 
charges that are allowed or prescribed by law. 
§215.250. Dealer Price Advertising. 
(a) When featuring an advertised sale price of a new or used 
motor vehicle, the dealer must be willing to sell the vehicle for such 
advertised price to any retail buyer. The advertised sale price shall 
be the price before the addition or subtraction of any other negotiated 
items. The only charges that may be excluded from the advertised price 
are: 
(1) any registration, certificate of title, license fees, or an 
additional registration fee, if any, charged by a full service deputy as 
provided by Transportation Code, §502.114; 
(2) any taxes; and 
(3) any other fees or charges that are allowed or prescribed 
by law. 
(b) A qualification may not be used when advertising the price 
of a vehicle such as "with trade," "with acceptable trade," "with dealer-
arranged financing," "rebate assigned to dealer," or "with down pay­
ment." 
(c) If a price advertisement discloses a rebate cash back or dis­
count savings claim, the price of the vehicle must be disclosed as well 
as the price of the vehicle after deducting the incentive. 
(1) If an advertisement discloses a discount savings claim, 
this incentive must be disclosed as a deduction from the manufacturer’s 
suggested retail price (MSRP). The following is an acceptable format 
for advertising a price with a discount savings claim. 
Figure: 43 TAC §215.250(c)(1) 
(2) If an advertisement discloses a rebate, this incentive 
must be disclosed as a deduction from the advertised price. The fol­
lowing is an acceptable format for advertising a price with a rebate. 
Figure: 43 TAC §215.250(c)(2) 
(3) If an advertisement discloses both a rebate and a dis­
count savings claim, the incentives must be disclosed as a deduction 
from the MSRP. The following is an acceptable format for advertising 
a price with a rebate and a discount savings claim. 
Figure: 43 TAC §215.250(c)(3) 
(d) In the event that the manufacturer offers a discount on a 
package of options, then that discount should be disclosed above or 
prior to the MSRP with a total price of the vehicle before option dis­
counts. The following is an acceptable format. 
Figure: 43 TAC §215.250(d) 
(e) If a rebate is only available to a selected portion of the pub­
lic and not the public as a whole, the price should be disclosed as in 
subsection (c) of this section first and then the nature of the limitation 
and the amount of the limited rebate may be disclosed. The following 
is an acceptable format. 
Figure: 43 TAC §215.250(e) 
§215.251. Identification. 
(a) When the price of a vehicle is advertised, the following 
must be disclosed: 
(1) model year; 
(2) make; 
(3) model line and style or model designation; and 
(4) whether the vehicle is a used, demonstrator, or a factory 
executive/official vehicle. 
(b) Expressions such as "fully equipped," "factory equipped," 
"loaded," and other such terms shall not be used in any advertisement 
that contains the price of a vehicle unless the optional equipment of the 
vehicle is listed in the advertisement. 
(c) An illustration of a motor vehicle used in an advertisement 
must be substantially the same as that of the motor vehicle advertised. 
§215.252. Advertising at Cost or Invoice. 
(a) The term "dealer’s cost" or other reference to the cost of 
the vehicle shall not be used. 
(b) The use of the term "invoice" or "invoice price" in adver­
tising shall not be used. 
§215.253. Trade-in Allowances. 
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No guaranteed trade-in amount or range of amounts shall be used in 
advertising. 
§215.254. Used Vehicles. 
A used vehicle shall not be advertised in any manner that creates the 
impression that it is new. A used vehicle shall be identified as either 
"used" or "pre-owned." Terms such as "program car," "special pur­
chase," "factory repurchase," or other similar terms are not sufficient 
to designate a vehicle as used, and these vehicles must be identified as 
"used" or "pre-owned." 
§215.255. Demonstrators, Factory, Executives/Official Vehicles. 
If a demonstrator or factory executive/official vehicle is advertised, the 
advertisement must clearly and conspicuously identify the vehicle as a 
demonstrator or factory executive/official vehicle. A demonstrator or 
factory official vehicle may not be advertised or sold except by a dealer 
franchised and licensed to sell that line make of new motor vehicle. 
§215.256. Free Offers. 
No merchandise or enticement may be described as "free" if the vehicle 
can be purchased or leased for a lesser price without the merchandise 
or enticement or if the price of the vehicle has been increased to cover 
the cost or any part of the cost of the merchandise or enticement. The 
advertisement shall clearly and conspicuously disclose the conditions 
under which the "free" offer may be obtained. 
§215.257. Authorized Dealer. 
The term "authorized dealer" or a similar term shall not be used unless 
the advertising dealer holds both a franchise and a dealer license to sell 
those vehicles the dealer is holding itself out as "authorized" to sell. 
§215.258. Manufacturer and Distributor Rebates. 
It is unlawful for a manufacturer or distributor to advertise any offer 
of a rebate, interest or finance charge reduction, or other financial in­
ducement or incentive, for the benefit of the purchaser of a vehicle if 
the selling dealer contributes in any manner to that program, unless the 
advertisement discloses that the dealer’s contribution may affect the fi ­
nal negotiated price of the vehicle. 
§215.259. Rebate and Financing Rate Advertising by Dealers. 
(a) It is unlawful for a dealer to advertise an offer of a manu­
facturer’s or distributor’s rebate, interest or finance charge reduction, 
or other financial inducement or incentive if the dealer contributes to 
the program, unless such advertising discloses that the dealer’s contri­
bution may affect the final negotiated price of the vehicle. 
(b) An advertisement containing an offer of an interest or fi ­
nance charge incentive that is paid for or financed by the dealer rather 
than the manufacturer or distributor, shall disclose that the dealer pays 
for or finances the interest or finance charge rate reduction, the amount 
of the dealer’s contribution in either a dollar or percentage amount, and 
that such arrangement may affect the final negotiated price of the vehi­
cle. 
(c) An offer to pay, promise to pay, or tender cash to a buyer 
of a motor vehicle as in a rebate or cash back program may not be 
advertised, unless it is offered and paid in part by the motor vehicle 
manufacturer or distributor directly to the retail purchaser or assignee 
of the retail purchaser and unless the advertisement sets forth the dis­
closures required by this rule. 
§215.260. Lease Advertisements. 
Vehicle lease advertisements shall clearly and conspicuously disclose 
that the advertisement is for the lease of a vehicle. Statements such 
as "alternative financing plan," "drive away for $ per month," or other 
terms or phrases that do not use the term "lease," do not constitute ade­
quate disclosure of a lease. Lease advertisements shall not contain the 
phrase "no down payment" or words of similar import if any outlay of 
money is required to be paid by the customer to lease the vehicle. Lease 
terms that are not available to the general public shall not be included 
in advertisements directed at the general public, or all limitations and 
qualifications applicable to the lease terms advertised shall be clearly 
and conspicuously disclosed. 
§215.261. Manufacturer Sales; Wholesale Prices. 
A motor vehicle shall not be advertised for sale in any manner that 
creates the impression that it is being offered for sale by the manufac­
turer or distributor of the vehicle. An advertisement shall not contain 
terms such as "factory sale," "fleet prices," "wholesale prices," "factory 
approved," "factory sponsored," "manufacturer sale," use a manufac­
turer’s name or abbreviation in any manner calculated or likely to create 
an impression that the vehicle is being offered for sale by the manufac­
turer or distributor, or use any other similar terms which indicate sales 
other than retail sales from the dealer. 
§215.262. Savings Claims; Discounts. 
(a) A savings claim or discount offer is prohibited except to 
advertise a new motor vehicle, and the advertisement must show the 
difference between the dealer’s sale price and the manufacturer’s, dis­
tributor’s or converter’s total suggested list or retail price. 
(1) If a savings claim or discount offer includes only a 
dealer discount, the advertisement shall disclose that the discount is 
from the MSRP. The following is an acceptable format for advertising 
a dealer discount: "$2,000 discount off MSRP". 
(2) A savings claim or discount offer that includes a man­
ufacturer’s customer rebate must disclose the amount of the rebate as 
well as the amount of the dealer’s discount. The following is an accept­
able format for advertising a savings claim with a rebate and a dealer 
discount: "$2,000 savings off MSRP ($1,500 dealer discount and $500 
rebate.)" 
(3) If a savings claim discloses a manufacturer’s option 
package discount, then that discount must be disclosed prior to the 
discount off MSRP. The savings claim shall be advertised as a total 
savings. The following is an acceptable format for advertising a total 
savings claim: "Total Savings $3,000 ($1,000 option package discount, 
$1,500 dealer discount off MSRP, and $500 rebate.)" 
(b) The featured savings claim or discount offer for a new mo­
tor vehicle, when advertised, must be the savings claim or discount 
which is available to any and all members of the buying public. 
(c) If an option that is added by a dealer is not a factory-avail­
able option, a savings claim may not be advertised on that vehicle. If 
a dealer has added an option obtained from the manufacturer or dis­
tributor of the motor vehicle and disclosed the option and its factory 
suggested retail price on a dealership addendum, the dealer may adver­
tise a savings claim on that vehicle as long as the option is listed, and 
the difference is shown between the dealer’s sale price and the factory 
suggested retail price of the vehicle including the factory available op­
tion. 
(d) Statements such as "up to," "as much as," "from," shall not 
be used in connection with savings or discount claims. 
(e) No person may advertise a savings claim or discount offer 
on used motor vehicles. 
§215.263. Sales Payment Disclosures. 
An advertisement that contains the amount of a down payment, in either 
a percentage or dollar amount; the amount of any payment, in either 
a percentage or dollar amount; the number of payments; the period 
of repayment; or the amount of any finance charge, must include the 
following: 
(1) the amount or percentage of the down payment; 
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(2) the terms of repayment (from which the number of 
months to make repayment and the amount per month can be deter­
mined) including any balloon payment; 
(3) the annual percentage rate or APR; and 
(4) the amount of annual percentage rate, if increased, after 
consummation of the credit transaction. 
§215.264. Payment Disclosure - Lease. 
(a) An advertisement that promotes a consumer lease and con­
tains the amount of any payment; or a statement of any capitalized cost 
reduction or other payment or that no payment is required prior to or at 
consummation or by delivery, if delivery occurs after consummation, 
must clearly and conspicuously include the following: 
(1) that the transaction advertised is a lease; 
(2) the total amount due prior to or at consummation or by 
delivery, if delivery occurs after consummation; 
(3) the number, amounts, and due dates or periods of sched­
uled payments under the lease; 
(4) a statement of whether or not a security deposit is re­
quired; and 
(5) a statement that an extra charge may be imposed at the 
end of the lease term where the lessee’s liability, if any, is based on 
the difference between the residual value of the leased property and its 
realized value at the end of the lease term. 
(b) Except for a periodic payment, a reference to a charge as 
described in subsection (a)(2) of this section, i.e., to components of 
the total due at lease signing or delivery, cannot be more prominently 
advertised than the disclosure of the total amount due at lease signing 
or delivery. 
(c) If a percentage rate is advertised, that rate shall not be more 
prominent than any of the following disclosures stated in the advertise­
ment, with the exception of paragraph (19) of this subsection, the notice 
required to accompany the rate. 
(1) Description of payments. 
(2) Amount due at lease signing or delivery. 
(3) Payment schedule and total amount of periodic pay
ments. 
(4) Other itemized charges that are not included in the pe
riodic payment. These charges include the amount of any liability that 
lease imposes upon the lessee at the end of the lease term. 
(5) Total of payments. 
(6) Payment calculation: 
­
­
(A) Gross capitalized cost. 
(B) Capitalized cost reduction. 
(C) Adjusted capitalized cost. 
(D) Residual value. 
(E) Depreciation and any amortized amounts. 
(F) Rent charge. 
(G) Total of base periodic payments. 
(H) Lease term. 
(I) Base periodic payment. 
(J) Itemization of other charges that are a part of the 
periodic payment. 
(K) Total periodic payment. 
(7) Early termination conditions and disclosure of charges. 
(8) Maintenance responsibilities. 
(9) Purchase option. 
(10) Statement referencing nonsegregated disclosures. 
(11) Liability between residual and realized values. 
(12) Right of appraisal. 
(13) Liability at the end of the lease term based on residual 
value. 
(14) Fees and taxes. 
(15) Insurance. 
(16) Warranties or guarantees. 
(17) Penalties and other charges for delinquency. 
(18) Security interest. 
(19) Limitations on rate information. 
(d) If a lessor provides a percentage rate in an advertisement, 
a notice stating that "this percentage may not measure the overall cost 
of financing this lease" shall accompany the rate disclosure. The lessor 
shall not use the term "annual percentage rate," "annual lease rate," or 
any equivalent term. 
(e) A multi-page advertisement that provides a table or sched­
ule of the required disclosures is considered a single advertisement if, 
for lease terms that appear without all of the required disclosures, the 
advertisement refers to the page or pages on which the table or sched­
ule appears. 
(f) A merchandise tag stating any item listed in subsection (a) 
of this section, must comply with the disclosures in subsection (a) of 
this section by referring to a sign or display prominently posted in the 
lessor’s place of business that contains a table or schedule of the re­
quired disclosures. 
(g) An advertisement made through television or radio stating 
any item listed in subsection (a) of this section, must state in the adver­
tisement: 
(1) that the transaction advertised is a lease; 
(2) the total amount due prior to or at consummation or by 
delivery, if delivery occurs after consummation; 
(3) the number, amounts, and due dates or periods of sched­
uled payments under the lease; and 
(4) Either: 
(A) a toll-free telephone number along with a reference 
that such number may be used by consumers to obtain the information 
in subsection (a) of this section. The toll-free telephone number shall 
be available for no fewer than ten days, beginning on the date of the 
broadcast and the lessor shall provide the information in subsection (a) 
of this section orally or in writing upon request; or 
(B) direct the consumer to a written advertisement in 
a publication of general circulation in the community served by the 
media station, including the name and the date of the publication, with 
a statement that the required disclosures in subsection (a) of this section 
are included in the advertisement. The written advertisement shall be 
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published beginning at least three days before and ending at least 10 
days after the broadcast. 
§215.265. Bait Advertisement. 
"Bait" advertisement shall not be used by any person. 
§215.266. Lowest Price Claims. 
(a) Representing a lowest price claim, best price claim, best 
deal claim, or other similar superlative claims shall not be used in ad­
vertising. 
(b) If a dealer advertises a "meet or beat" guarantee, then the 
advertisement must clearly and conspicuously disclose the conditions 
and requirements necessary in order for a person to receive any adver­
tised cash amount. 
§215.267. Fleet Prices. 
Terms such as "fleet prices" or "fleet sales" or other terms implying 
that retail individual customers will be afforded the same price and/or 
discount as multi purchase commercial businesses shall not be used in 
advertising. 
§215.268. Bankruptcy/Liquidation Sale. 
No licensee may willingly misrepresent the ownership of a business 
for the purpose of holding a liquidation sale, auction sale, or other sale 
which represents that the business is going out of business. A person 
who advertises a liquidation sale, auction sale, or going out of busi­
ness sale shall state the correct name and permanent address of the 
owner of the business in the advertisement. A person may not con­
duct a sale advertised with the phrase "going out of business," "closing 
out," "shutting doors forever," or "bankruptcy sale," "foreclosure," or 
"bankruptcy," or similar phrases or words indicating that an enterprise 
is ceasing business unless the business is closing its operations and fol­
lows the procedures required by the Business and Commerce Code, 
Chapter 17, Subchapter F. 
§215.269. Finding of Violation. 
No person shall be held to be in violation of the rules, including the gen­
eral prohibition, except upon a finding thereof made by the Board after 
notice and hearing as provided in Occupations Code, Chapter 2301. 
§215.270. Enforcement. 
(a) The division may file a complaint against a licensee al­
leging a violation of an advertising provision pursuant to Occupations 
Code, §2301.203, only if the division can show: 
(1) that the licensee who allegedly violated an advertising 
provision has received from the division a notice of an opportunity to 
cure the violation by certified mail, return receipt requested, in com­
pliance with subsection (b) of this section relating to effectiveness of 
notice; and 
(2) that the licensee committed a subsequent violation of 
the same advertising provision within the period beginning 15 days and 
ending 12 months after the licensee has received the notice required by 
paragraph (1) of this subsection. 
(b) An effective notice issued under subsection (a)(1) of this 
section must: 
(1) state that the division has reason to believe that the li­
censee violated an advertising provision and identify the provision; 
(2) set forth the facts upon which the division bases its al­
legation of a violation; and 
(3) state that if the licensee commits a subsequent violation 
of the same advertising provision within the time set forth in subsection 
(a)(2) of this section, the division will formally file a complaint. 
(c) As a part of the cure procedure, the Board may require a 
licensee, who allegedly violated an advertising provision, to publish a 
retraction notice to effect an adequate cure of the alleged violation. An 
adequate retraction notice must: 
(1) appear in a newspaper of general circulation in the area 
in which the alleged violation occurred; 
(2) appear in that portion of the newspaper, if any, devoted 
to motor vehicle advertising; 
(3) identify the date and the medium of publication, print, 
electronic or other, in which the advertising alleged to be a violation 
appeared; and 
(4) identify the alleged violation of the advertising provi­
sion and contain a statement of correction. 
(d) Performance of a cure is made solely for the purpose of 
settling an allegation and is not an admission of a violation of these 
rules, the Code, or other law. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER I. PRACTICE AND 
PROCEDURE FOR HEARINGS CONDUCTED 
BY THE STATE OFFICE OF ADMINISTRATIVE 
HEARINGS 
43 TAC §§215.301 - 215.317 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board 
with the authority to establish rules for the conduct of activities 
regulated by the department. 
CROSS REFERENCE TO STATUTE 
Occupations Code, Chapter 2301, and Transportation Code, 
Chapters 503 and 1000 - 1005. 
§215.301. Scope and Purpose. 
(a) Occupations Code, §2301.704 requires contested cases un­
der Occupations Code, Chapter 2301 or under Board rules to be con­
ducted by an administrative law judge (ALJ) of the State Office of Ad­
ministrative Hearings (SOAH). In accordance with Government Code, 
§2001.058, this subchapter provides the rules for hearings conducted 
by an ALJ on matters referred to SOAH by the Board. 
(b) Unless otherwise provided by statute or by this chapter, 
this subchapter governs practice and procedure relating to contested 
matters filed with the Board on or after September 1, 2007. Except as 
otherwise provided in this chapter or by other law, uncontested matters 
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and contested matters filed with the Board prior to September 1, 2007 
are governed by Subchapters A - H of this chapter. 
§215.302. Conformity with Statutory Requirements. 
In the event of a conflict between Occupations Code, Chapter 2301 
and Transportation Code, Chapter 503, the definition or procedure ref­
erenced in Occupations Code, Chapter 2301 shall control. 
§215.303. Application of Board and SOAH Rules. 
(a) Upon referral by the Board of a matter to SOAH, the rules 
contained in 1 TAC Chapter 155 (relating to Rules of Procedure) and 
the provisions of this subchapter, to the extent they are not in conflict 
with 1 TAC Chapter 155, govern the processing of the matter until the 
ALJ disposes of the matter. 
(b) The ALJ shall consider the rules and policies applicable to 
the Board in the hearing and preparation of the proposal for decision. 
§215.304. Notice of Alleged Violation. 
(a) If, after investigation of a complaint filed under §215.27 of 
this chapter (relating to Complaints), it is determined that a violation 
has occurred, the department may issue to the subject of the investiga­
tion a written notice of alleged violation. 
(b) The notice of alleged violation must: 
(1) identify each alleged violation; 
(2) cite the applicable law; 
(3) inform the subject of the investigation of: 
(A) the possible sanctions that may result from the al­
leged violations; 
(B) the possibility of a default if the subject does not 
respond to the notice of alleged violation; and 
(C) the right to a hearing; and 
(4) inform the subject of the investigation that the subject 
may: 
(A) respond to the notice of alleged violation; and 
(B) informally settle the matter without a notice of hear­
ing and hearing. 
(c) The subject of the investigation may respond in writing to 
the notice of alleged violation before the 30th day after the date of re­
ceipt of the notice. For purposes of this subsection, a notice is consid­
ered received on the fifth day after the date the notice is sent. 
(d) The department may not impose sanctions based on the 
notice of alleged violation unless the subject of the investigation elects 
to informally settle the matter without a notice of hearing and a hearing. 
(e) The department must file a notice of hearing under 1 TAC 
§155.401 (relating to Notice of Hearing) to pursue sanctions against 
the subject of the investigation who does not elect to informally settle 
the matter. 
§215.305. Filing of Complaints, Protests, and Petitions. 
All complaints, protests, and petitions required or allowed to be filed 
under the codes or this chapter, must be filed with the division at its 
offices in person, by mail, or by electronic document transfer at a des­
tination designated for receipt of those documents. 
§215.306. Referral to SOAH. 
Matters shall be referred to SOAH upon determination that a hearing 
is appropriate under Occupations Code, Chapter 2301, Subchapter O; 
Transportation Code, Chapter 503; or this chapter, including matters 
relating to: 
(1) an enforcement complaint on the division’s own initia­
tive; 
(2) a notice of protest, that has been timely filed in ac­
cordance with §215.106 of this chapter (relating to Time for Filing 
Protest); 
(3) a complaint under Occupations Code, §2301.204 or 
Chapter 2301, Subchapter M, that satisfies the jurisdictional require­
ments of the applicable provisions; 
(4) a protest under Occupations Code, §2301.360 or a com­
plaint or protest under Occupations Code, Chapter 2301, Subchapter I 
or Subchapter J; 
(5) issuance of a cease and desist order, whether the order 
is issued with or without prior notice at the time the order takes effect; 
or 
(6) any other matter meeting the requirements for a hearing 
under Occupations Code, §2301.703. 
§215.307. Notice of Hearing. 
(a) The requirements for a notice of hearing are set out in Oc­
cupations Code, §2301.705, Government Code, §2001.052, and 1 TAC 
§155.401 (relating to Notice of Hearing), as applicable. 
(b) For service of parties outside of the United States, in ad­
dition to service under Occupations Code, §2301.265, the Board may 
serve notice of hearing by any method allowed by Texas Rules of Civil 
Procedure Rule 108a(1), or that provides for confirmation of delivery 
to the party. 
§215.308. Reply to Notice of Hearing and Default Proceedings. 
(a) On or before the 20th day after a notice of hearing has been 
served on a party, the party may file a written reply or pleading respond­
ing to all allegations. The written reply or responsive pleading must be 
filed with SOAH in accordance with 1 TAC §155.101 (relating to Filing 
Documents), and must identify the SOAH docket number as reflected 
on the notice of hearing. 
(b) Any party filing a reply or responsive pleading shall pro­
vide service of copies of the reply or pleadings to other parties in com­
pliance with 1 TAC §155.103 (relating to Service of Documents on 
Parties). The presumed time of receipt of served documents is subject 
to 1 TAC §155.103. 
(c) A party may amend or supplement its reply or responsive 
pleadings in accordance with 1 TAC §155.301 (relating to Required 
Form of Pleadings). 
(d) If a party properly noticed under this chapter does not ap­
pear at the hearing, another party may request that the ALJ dismiss the 
matter and if dismissed the case can be presented to the Board for dis­
position based on the default pursuant to 1 TAC §155.501 (relating to 
Default Proceedings). The Board may enter a final order with findings 
that the allegations in the petition are deemed admitted and granting 
relief in accordance with applicable law. No later than 10 days after 
the hearing date, if a final order has not been issued, a party may file 
a motion with the Board to set aside a default and reopen the record. 
The Board, for good cause shown, may grant the motion, set aside the 
default, and refer the case back to SOAH for further proceedings. 
§215.309. Recording and Transcriptions of Hearing Cost. 
(a) Hearings in a contested case proceeding will be transcribed 
by a court reporter or recorded electronically at the discretion of the 
ALJ under 1 TAC §155.423 (relating to Making a Record of the Pro­
ceeding). 
(b) In a contested case in which the proceeding is transcribed 
by a court reporter, the costs for transcribing the proceeding and for 
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preparation of an original transcript of the record for the Board will be 
assessed equally among all parties to the proceeding, unless ordered 
otherwise by the Board. 
(c) On the written request by a party to a case, written tran­
scripts from the recording of all or part of the proceedings shall be pre­
pared for the requester and for the Board. The cost of the transcripts 
shall be paid by the requesting party. This section does not preclude 
the parties from agreeing to share the costs of preparing a transcript. 
(d) Copies of recordings of a hearing will be provided to any 
party upon written request and payment of the cost of the tapes. 
(e) If a final decision by the Board is appealed to the court 
and if the Board is required to transmit to the court all or a part of the 
original record or a certified copy of the record, the appealing party 
shall pay the costs of preparation of the record unless those costs are 
waived by the Board. 
§215.310. Issuance of Proposals for Decision, Recommendations, 
and Orders. 
(a) All recommendations or proposals for decision prepared 
by the ALJ will be submitted to the Board and copies furnished to the 
parties. 
(b) All decisions and orders issued by the Board will be fur­
nished to the parties and the ALJ. 
§215.311. Amicus Briefs. 
(a) Any interested person wishing to file an amicus brief for 
consideration by the Board regarding a contested case must file the 
brief not later than the deadline for exceptions under 1 TAC §155.301 
(relating to Required Form of Pleadings). A party may file one written 
response to an amicus brief no later than the deadline for replies to 
exceptions under 1 TAC §155.301. 
(b) Amicus briefs and responses must be filed with the Board, 
the ALJ, and all parties to the proceeding. 
(c) Any amicus brief, or response to that brief, not filed with 
the Board and with SOAH within the period prescribed by this section 
will not be considered by the Board, unless good cause is shown why 
this deadline should be waived or extended. 
(d) The ALJ may amend the proposal for decision in response 
to any amicus brief or response. 
§215.312. Discovery. 
(a) At the written request of a party, the Board will issue a 
written commission directed to officers authorized by statute to take 
a deposition of a witness. 
(b) At the written request of a party, the Board will issue a 
subpoena for the production of documents. The written request must 
identify the documents with as much detail as possible and must include 
a statement of the documents’ relevance to the issues in the case. 
(c) At the written request of a party, the Board will issue a 
subpoena for the attendance of a witness at a hearing in a contested case. 
The subpoena may be directed to any person within the department’s 
jurisdiction, without regard to the distance between the location of the 
witness and the location of the hearing. 
(d) If a dispute arises concerning the validity or necessity of 
a subpoena or commission to take deposition, the dispute will be pre­
sented to the ALJ for hearing and ruling. 
§215.313. Official Notice of Board Records. 
Documents or information in the licensing files of the Board may be 
officially noticed and may be admitted and considered by the ALJ, as 
described in Government Code, Chapter 2001. 
§215.314. Cease and Desist Orders. 
(a) Whenever it appears to the Board that a person is violat­
ing any provision of Occupations Code, Chapter 2301, Transportation 
Code, Chapter 503, or this chapter, the Board may enter an order re­
quiring the person to cease and desist from the violation. 
(b) If it appears from specific facts shown by affidavit or by 
verified complaint that one or more of the conditions enumerated in 
Occupations Code, §2301.803(b) will occur before notice can be served 
and a hearing held, the order may be issued without notice, otherwise 
it must be issued subject to a notice of hearing to determine the validity 
of the order. 
(c) A cease and desist order issued without notice must in­
clude: 
(1) the date and hour of issuance; 
(2) a statement of which of the conditions enumerated in 
Occupations Code, §2301.802(b) will occur before notice can be served 
and a hearing held; and 
(3) a notice of hearing for the earliest date possible to de­
termine the validity of the order and to allow the person against whom 
the order is issued to show good cause why the order should not remain 
in effect during the pendency of the proceedings. 
(d) A cease and desist order issued with or without notice 
must: 
(1) set out the reasons for its issuance; and 
(2) describe in reasonable detail, and not by reference to the 
complaint or other document, the act or acts sought to be restrained. 
(e) A cease and desist order shall not be issued unless the per­
son requesting the order presents a petition or complaint to the Board 
verified by affidavit containing a plain and intelligible statement of the 
grounds for relief. 
(f) A cease and desist order issued without notice expires as 
provided in the order, but shall not exceed 20 days. 
(g) A cease and desist order may be extended for a period equal 
to the period granted in the original order, if prior to the expiration of 
the previous order, good cause is shown for the extension or the party 
against whom the order is directed consents to the extension. No more 
than one extension may be granted unless subsequent extensions are 
unopposed. 
(h) The person against whom a cease and desist order was is­
sued without notice may request that the scheduled hearing be held 
earlier than the date set in the order. 
(i) Not later than three working days after the hearing the ALJ 
shall prepare and submit to the Board a written recommendation, in­
cluding a reasoned justification and proposed order, as to whether the 
cease and desist order should remain in place during the pendency of 
the proceeding. 
(j) An appeal of the interlocutory decision must be made to 
the Board before a person may seek judicial review. An interlocutory 
decision is sufficient for a complaining party to seek judicial review of 
the matter. 
(k) Upon appeal of an order issued under this section to the 
district court, as provided in the code, the order may be stayed by the 
Board upon a showing of good cause by a party of interest. 
§215.315. Statutory Stay. 
(a) In accordance with Occupations Code, §2301.803(c), a 
person affected by a statutory stay imposed by Occupations Code, 
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Chapter 2301 may request a hearing to modify, vacate, or clarify the 
extent and application of the statutory stay. 
(b) After a hearing on a motion to modify, vacate, or clarify 
a statutory stay, the ALJ shall expeditiously prepare and submit to the 
Board a written recommendation, including a reasoned justification and 
proposed order, as to whether the statutory stay should be modified, 
vacated, or clarified. 
§215.316. Informal Disposition. 
(a) Notwithstanding any other provision in this subchapter, at 
any time during the adjudication process, the Board may informally 
dispose of a contested matter by stipulation, agreed settlement, or con­
sent order. 
(b) If the parties have settled or otherwise determined that a 
contested case proceeding is not required, the party who brought the 
protest, complaint, or petition shall file a motion to dismiss the pro­
ceeding from SOAH’s docket and present a proposed agreed order or 
dismissal order to the Board for consideration. 
(c) Agreed orders must contain proposed findings of fact and 
conclusions of law that are signed by all the parties or their designated 
representatives. 
(d) Upon receipt of the agreed order, the Board may: 
(1) adopt the settlement agreement and issue a final order; 
(2) reject the settlement agreement and remand the con­
tested case for a hearing before SOAH; or 
(3) take other action that the Board finds just. 
§215.317. Motion for Rehearing. 
Motions for rehearing and replies must be filed with the Board. For 
complaints filed under Occupations Code, §2301.204 or Occupations 
Code, Chapter 2301, Subchapter M, motions for rehearing will be 
processed in accordance with §215.207 of this chapter (relating to 
Contested Cases: Decisions and Final Orders) and Government Code, 
Chapter 2001. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 218. MOTOR CARRIERS 
The Texas Department of Motor Vehicles (department) proposes 
new Chapter 218, Motor Carriers, to include the following sub-
chapters: Subchapter A, concerning General Provisions, §218.1 
and §218.2; Subchapter B, Motor Carrier Registration, §§218.10 
- 218.18; Subchapter C, Records and Inspections, §§218.30 ­
218.33; Subchapter D, Motor Transportation, §§218.40 - 218.42; 
Subchapter E, Consumer Protections, §§218.50 - 218.65; and 
Subchapter F, Enforcement, §§218.70 - 218.77. 
EXPLANATION OF PROPOSED NEW SECTIONS 
New Chapter 218 is necessary to implement the provisions of 
House Bill 3097, 81st Legislature, Regular Session, 2009 which 
created the Department of Motor Vehicles (DMV) from the mo­
tor carrier, motor vehicle, vehicle titles and registration, and au­
tomobile burglary and theft prevention authority divisions of the 
Texas Department of Transportation. This chapter establishes 
the procedures regarding the regulation of motor carriers, leas­
ing business, and motor transportation brokers. 
The new sections are also necessary to implement provisions of 
House Bill 2985, 81st Legislature, Regular Session, 2009 which 
requires motor carriers to provide a valid  identification number 
issued to the motor carrier by or under the authority of the Fed­
eral Motor Carrier Safety Administration (FMCSA) when apply­
ing for registration, and the department to promulgate rules to 
provide for the issuance to a motor carrier of that identification 
number. House Bill 2985 also authorizes the department to re­
voke or deny the registration of a for-hire motor carrier of passen­
gers if the motor carrier is required to register with the FMCSA 
and the federal registration is denied, revoked, suspended, or 
otherwise terminated; and to issue a cease and desist order if 
the department determines that the action is necessary to pre­
vent a violation of this chapter and protect the health and safety. 
New Subchapter A, General Provisions, incorporates the same 
content as Title 43, Chapter 18, Subchapter A, except for §18.2, 
Definitions. New §218.2 removes definitions and portions of def­
initions that reference to the Single State Registration System 
which has been superseded by the Unified Carrier Registration 
Act of 2005 established under 49 U.S.C. §14504a. 
New Subchapter B, Motor Carrier Registration, incorporates 
the contents of Title 43, Chapter 18, Subchapter B, except for 
the following sections: §218.11, Motor Carrier Registration; 
§218.13, Application for Motor Carrier Registration; §218.14, 
Expiration and Renewal of Commercial Motor Vehicle Regis­
tration; §218.15, Payment of Fees. The substance of 43 TAC 
§18.17, Single State Registration, is not moved to new Chapter 
218. 
New §218.11 adds the requirement that a motor carrier or house­
hold goods carrier may not operate without a valid United States 
Department of Transportation (USDOT) number issued by or un­
der the authority of the Federal Motor Carrier Safety Administra­
tion. 
New §218.12, Issuance of United States Department of Trans­
portation Numbers, adds a section to establish a procedure for 
motor carriers to obtain USDOT  numbers.  
New §218.13, Application for Motor Carrier Registration, 
changes the information required on the application submitted 
by motor carriers to include the USDOT number and deletes 
application of fees as they relate to the Single State Registration 
System. The section adds that registration may be denied if the 
federal registration has been denied, revoked, suspended, or 
terminated. 
New §218.14 deletes a reference to receipts required under the 
Single State Registration System. 
New §218.15 deletes a reference to prohibiting payment by 
check for Single State Registration System fees. 
New Subchapter C, Records and Inspections, incorporates the 
contents of 43 TAC, Chapter 18, Subchapter C, except for 43 
TAC §18.32, Motor Carrier Records. 
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New §218.32 clarifies the location where records may be main­
tained and provides for the availability of the records. 
New Subchapter D, Motor Transportation, and Subchapter E, 
Consumer Protection, incorporates the contents of 43 TAC, 
Chapter 18, Subchapters D and E. 
New Subchapter F, Enforcement, incorporates the contents of 
43, TAC, Chapter 18, Subchapter F, except for the following 
sections: §218.70, Purpose; and §218.72, Administrative Sanc­
tions. 
New §218.70 includes cease and desist orders as a purpose for 
the subchapter. 
New §218.72, Administrative Sanctions, allows the department 
to suspend, revoke, or deny a registration of a for-hire motor 
carrier if federal registration is denied, revoked, suspended, or 
terminated. 
New §218.77, Cease and Desist Order, adds the procedure that 
the department may  use  to issue a cease and desist order to a 
motor carrier operating in violation of the chapter, to prevent a 
violation of the chapter, or to protect the public health and safety 
of the public. The section describes how the order is delivered 
and that it is final unless a written request for a hearing is sub­
mitted to the department within ten days. The department will 
forward the request for a hearing to the state Office of Admin­
istrative Hearings. If the cease and desist order is violated, the 
department may impose a penalty, seek an injunction against vi­
olation of the order, seek collection of the administrative penalty, 
and any other remedy provided by law. The order will remain in 
effect until the respondent comes into compliance or is otherwise 
decided after department review. 
FISCAL NOTE 
Brian Ragland, Interim Chief Financial Officer, has determined 
that for the first five years the new chapter as proposed is in ef­
fect, there will be no fiscal implications for state and local govern­
ments as a result of enforcing or administering the new chapter 
as the chapter largely incorporates the subject matter of existing 
Title 43, Chapter 18, Motor Carriers, promulgated by the Texas 
Department of Transportation. 
Jennifer Soldano, Legal Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the new chapter. 
PUBLIC BENEFIT AND COST 
Ms. Soldano has also determined that for each year of the first 
five years the new chapter is in effect, the public benefit antici­
pated as a result of enforcing or administering the new sections 
incorporated from Title 43, Chapter 18 is an efficient transition of 
the responsibilities of the Texas Department of Transportation to 
the new Texas Department of Motor Vehicles, and an increase 
in the protection of the health and safety of the traveling public. 
Ms. Soldano has determined that there will be a fiscal impact 
for motor carriers related to 1) obtaining cease and desist orders 
in new §218.77; 2) the ability to suspend, revoke, or deny reg­
istration if federal registration is denied revoked, suspended, or 
terminated in new §218.13; and 3) new §218.72 for carriers that 
are not complying with existing rules and regulations. 
House Bill 2985 authorizes the adoption of cease and desist or­
ders to prevent violations and to protect the public health and 
safety. The legislation mandates that the department deny, re­
voke, suspend, or terminate registration to correspond with such 
federal actions. 
The department estimates that no more than 20 cease and desist 
orders will be issued in the first year, based on  historical  data  
from previous cases that would have been considered for such 
orders. The department estimates that, during the second year 
and subsequent years, no more than 15 orders will be issued, 
because the older cases that qualify for the order will have been 
issued an order and the industry will have an understanding of 
the situations that would give rise to such an order. 
During fiscal year 2009 the department averaged 42,000 reg­
istered motor carriers and 300,000 vehicles as listed on those 
certificates of registration. These numbers include motor carri­
ers whose headquarters may be located outside Texas, but that 
register in Texas. 
The fiscal impact to a motor carrier cannot be calculated because 
of the varied types of motor carrier transportation operations. 
Some motor carriers perform service, manufacturing and con­
struction, or field functions. Others are exclusively devoted to 
trucking, either for hire or private in nature. 
A motor carrier registered with the department, operating as a 
subsidiary of a parent company, may utilize its power units to 
provide service only, such as installation, maintenance, and re­
pair of material goods unrelated to transportation. As a result, 
revenue generated from the operations of the power unit is inci­
dental to the actual service performed. In this business structure, 
a cease and desist order of the motor carrier’s operations could 
substantially affect its customers and general public, because 
the trucks are not available to provide necessary services. 
The other motor carriers that operate for hire, utilizing basic 
flatbed trailers to haul construction material such as sheetrock 
and lumber, or boxed trailers hauling palletized cargo are 
not comparable to motor carriers operating with specialized 
equipment which may include multiple axles hauling oversize 
and/or overweight loads such as wind turbines to wind farms,  
and generators to power plants. Gravel, sand, and aggregate 
haulers may transport material to construction projects related 
to roads, highways, oilfield, and structural sites. Another type 
of motor carrier may use its power units to transport automo­
biles from manufacturers or auctions to automobile dealership 
locations. The revenue generated by the service a household 
goods carrier provides is primarily based on the transportation 
of a consumer’s personal house items. 
It is also common for motor carriers to have a primary business 
other than trucking which would reduce the fiscal impact. 
SUBMITTAL OF COMMENTS 
Written comments on the new chapter may be submitted to Brett 
Bray, Interim Director, Motor Carrier Division, Texas Department 
of Motor Vehicles, 4000 Jackson Avenue, Building 1, Austin, 
Texas 78731. The deadline for receipt of comments is 5:00 p.m. 
on December 21, 2009. 
SUBCHAPTER A. GENERAL PROVISIONS 
43 TAC §218.1, §218.2 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
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CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B, and Subchap­
ter F. 
§218.1. Purpose. 
Transportation Code, Chapters 643, 645, and 646 require the depart­
ment to regulate motor carriers, leasing businesses, as defined in §218.2 
of this subchapter (relating to Definitions), and motor transportation 
brokers in order to protect the welfare of the public and ensure fair 
treatment of consumers by household goods carriers. The sections un­
der this chapter prescribe the policies and procedures for the regula­
tion of motor carriers, leasing businesses, and transportation brokers 
by providing for insurance limits, the issuance of motor carrier creden­
tials, the filing of performance bonds for transportation brokers, audit 
and record keeping functions, and enforcement. 
§218.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
(1) Approved association--A group of household goods 
carriers, its agents, or both, that has an approved collective ratemaking 
agreement on file with the department under §218.64 of this chapter 
(relating to Rates). 
(2) Binding proposal--A formal written offer stating the ex­
act price for the transportation of specified household goods and any 
related services. 
(3) Board--The Texas Motor Vehicle Board. 
(4) Certificate of insurance--A certificate prescribed by and 
filed with the department in which an insurance carrier or surety com­
pany warrants that a motor carrier for whom the certificate is filed has 
the minimum coverage as required by §218.16 of this chapter (relating 
to Insurance Requirements). 
(5) Certificate of registration--A certificate issued by the 
department to a motor carrier and containing a unique number. 
(6) Certified scale--Any scale designed for weighing motor 
vehicles, including trailers or semitrailers not attached to a tractor, and 
certified by an authorized scale inspection and licensing authority. A 
certified scale may also be a platform-type or warehouse-type scale 
properly inspected and certified. 
(7) Commercial motor vehicle-­
(A) Includes: 
(i) any motor vehicle or combination of vehicles 
with a gross weight, registered weight, or gross weight rating in excess 
of 26,000 pounds, that is designed or used for the transportation of 
cargo in furtherance of any commercial enterprise; 
(ii) any vehicle, including buses, designed or used to 
transport more than 15 passengers, including the driver; 
(iii) any vehicle used in the transportation of haz­
ardous materials in a quantity requiring placarding under the regula­
tions issued under the federal Hazardous Materials Transportation Act 
(49 U.S.C. §§5101 - 5128); 
(iv) a commercial motor vehicle, as defined by 49 
C.F.R. §390.5, owned or controlled by a person or entity that is domi­
ciled in or a citizen of a country other than the United States; and 
(v) any vehicle transporting household goods for 
compensation, regardless of the gross weight rating, registered weight 
or gross weight. 
(B) Does not include: 
(i) a farm vehicle with a gross weight, registered 
weight, and gross weight rating of less than 48,000 pounds; 
(ii) cotton vehicles registered under Transportation 
Code, §504.505; 
(iii) a vehicle registered with the Railroad Commis­
sion under Natural Resources Code, §113.131 and §116.072; 
(vi) a vehicle operated by a governmental entity; 
(vii) a motor vehicle exempt from registration by the 
Unified Carrier Registration Act of 2005; and 
(viii) a tow truck, as defined by Occupations Code, 
§2308.002 and permitted under Occupations Code, Chapter 2308, Sub­
chapter C. 
(8) Commercial school bus--A motor vehicle owned by a 
motor carrier that is: 
(A) registered under Transportation Code, Chapter 643, 
Subchapter B; 
(B) operated exclusively within the boundaries of a 
municipality and used to transport preprimary, primary, or secondary 
school students on a route between the students’ residences and a 
public, private, or parochial school or daycare facility; 
(C) operated by a person who holds a driver’s license or 
commercial driver’s license of the appropriate class for the operation 
of a school bus; 
(D) complies with Transportation Code, Chapter 548; 
and 
(E) complies with Transportation Code, §521.022. 
(9) Conspicuous--Written in a size, color, and contrast so 
as to be readily noticed and understood. 
(10) Conversion--A change in an entity’s organization that 
is implemented with a Certificate of Conversion issued by the Texas 
Secretary of State under Texas Business Corporation Act, Article 
5.218. 
(11) Department--Texas Department of Motor Vehicles 
(DMV). 
(12) Director--The director of the Motor Carrier Division, 
Texas Department of Motor Vehicles. 
(13) Division--The Motor Carrier Division. 
(14) DOI--Texas Department of Insurance. 
(15) Estimate--An informal oral calculation of the approx­
imate price of transporting household goods. 
(16) Farmer--A person who operates a farm or is directly 
involved in cultivating land or in raising crops or livestock that are 
owned by or are under the direct control of that person. 
(17) Farm vehicle--Any vehicle or combination of vehicles 
controlled or operated by a farmer or rancher being used to transport 
agriculture products, farm machinery, and farm supplies to or from a 
farm or ranch. 
(18) Gross weight rating--The maximum loaded weight of 
any combination of truck, tractor, and trailer equipment as specified 
by the manufacturer of the equipment. If the manufacturer’s rating is 
unknown, the gross weight rating is the greater of: 
(A) the actual weight of the equipment and its lading; 
or 
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(B) the maximum lawful weight of the equipment and 
its lading. 
(19) Household goods--Personal property intended ulti­
mately to be used in a dwelling when the transportation of that property 
is arranged and paid for by the householder or the householder’s 
representative. The term does not include personal property to be used 
in a dwelling when the property is transported from a manufacturing, 
retail, or similar company to a dwelling if the transportation is arranged 
by a manufacturing, retail, or similar company. 
(20) Household goods agent--A motor carrier who trans­
ports household goods on behalf of another motor carrier. 
(21) Household goods carrier--A motor carrier who trans­
ports household goods for compensation or hire in furtherance of a 
commercial enterprise. 
(22) Insurer--A person, including a surety, authorized in 
this state to write lines of insurance coverage required by Subchapter 
B of this chapter. 
(23) Inventory--A list of the items in a household goods 
shipment and the condition of the items. 
(24) Leasing business--A person that leases vehicles re­
quiring registration under Subchapter B of this chapter to a motor car­
rier that must be registered. 
(25) Manager--The manager of the department’s Motor 
Carrier Division, Motor Carrier Operations Section. 
(26) Mediation--A non-adversarial form of alternative dis­
pute resolution in which an impartial person, the mediator, facilitates 
communication between two parties to promote reconciliation, settle­
ment, or understanding. 
(27) Motor Carrier or carrier--A person who controls, op­
erates, or directs the operation of one or more vehicles that transport 
persons or cargo over a public highway in this state. 
(28) Motor transportation broker--A person who sells, of­
fers for sale, or negotiates for the transportation of cargo by a motor 
carrier operated by another person or a person who aids and abets an­
other person in selling, offering for sale, or negotiating for the trans­
portation of cargo by a motor carrier operated by another person. 
(29) Moving services contract--A contract between a 
household goods carrier and shipper, such as a bill of lading, receipt, 
order for service, or work order, that sets out the terms of the services 
to be provided. 
(30) Multiple user--An individual or business who has a 
contract with a household goods carrier and who used the carrier’s ser­
vices more than 50 times within the preceding 12 months. 
(31) Not-to-exceed proposal--A formal written offer stat­
ing the maximum price a shipper can be required to pay for the trans­
portation of specified household goods and any related services. The 
offer may also state the non-binding approximate price. Any offer 
based on hourly rates must state the maximum number of hours re­
quired for the transportation and related services unless there is an ac­
knowledgment from the shipper that the number of hours is not neces­
sary. 
(32) Principal place of business--A single location that 
serves as a motor carrier’s headquarters and where it maintains its 
operational records or can make them available. 
(33) Public highway--Any publicly owned and maintained 
street, road, or highway in this state. 
(34) Reasonable dispatch--The performance of transporta­
tion, other than transportation provided under guaranteed service dates, 
during the period of time agreed on by the carrier and the shipper and 
shown on the shipment documentation. This definition does not affect 
the availability to the carrier of the defense of force majeure. 
(35) Replacement vehicle--A vehicle that takes the place 
of another vehicle that has been removed from service. 
(36) Revocation--The withdrawal of registration and priv­
ileges by the department or a registration state. 
(37) Shipper--The owner of household goods or the 
owner’s representative. 
(38) Short-term lease--A lease of 30 days or less. 
(39) SOAH--The State Office of Administrative Hearings. 
(40) Substitute vehicle--A vehicle that is leased from a 
leasing business and that is used as a temporary replacement for a 
vehicle that has been taken out of service for maintenance, repair, or 
any other reason causing the temporary unavailability of the permanent 
vehicle. 
(41) Suspension--Temporary removal of privileges granted 
to a registrant by the department or a registration state. 
(42) Unified carrier registration system--A motor vehicle 
registration system established under 49 U.S.C. §14504a or a successor 
federal registration program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER B. MOTOR CARRIER 
REGISTRATION 
43 TAC §§218.10 - 218.18 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B, and Subchap­
ter F. 
§218.10. Purpose. 
Transportation Code, Chapter 643, provides that a motor carrier may 
not operate a commercial motor vehicle or transport household goods 
on a for-hire basis on a road or highway of this state unless the car­
rier registers with the department or is exempt from registration under 
Transportation Code, §643.002. This subchapter prescribes the pro­
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cedures by which a motor carrier, leasing business, or for-hire trans­
porter of household goods may register, and sets out minimum insur­
ance requirements and minimum workers’ compensation or accident 
insurance requirements. 
§218.11. Motor Carrier Registration. 
(a) A motor carrier may not operate a commercial motor ve­
hicle upon the public streets and highways of this state without first 
obtaining a certificate of registration issued by the department as pre­
scribed in this subchapter and a valid United States Department of 
Transportation (USDOT) number issued by or under the authority of 
the Federal Motor Carrier Safety Administration (FMCSA). 
(b) A household goods carrier may not operate upon the public 
streets and highways of this state without first obtaining a certificate of 
registration issued by the department as prescribed in this subchapter 
and a valid USDOT number issued by or under the authority of the 
FMCSA. 
§218.12. Issuance of United States Department of Transportation 
Numbers. 
(a) Every person or entity operating or intending to operate as 
a motor carrier in intrastate or interstate commerce shall obtain a valid 
USDOT number. 
(b) USDOT numbers for intrastate and interstate operations 
can be obtained by filing a FMCSA MCS-150 form available from the 
FMCSA or by registering online at www.fmcsa.dot.gov. 
(c) USDOT numbers for intrastate only operations can be ob­
tained utilizing an application form prescribed by the department. 
§218.13. Application for Motor Carrier Registration. 
(a) Form of application. An application for motor carrier reg­
istration must be filed with the department’s Motor Carrier Division 
and must be in the form prescribed by the director and must contain, at 
a minimum, the following information. 
(1) USDOT number. A valid USDOT numbers issued by 
or under the authority of the FMCSA. 
(2) Business or trade name. The applicant must designate 
the business or trade name of the motor carrier. 
(3) Owner name. If the motor carrier is a sole proprietor­
ship, the owner must indicate the name and social security number of 
the owner. A partnership must indicate the partners’ names, and a cor­
poration must indicate principal officers and titles. 
(4) Principal place of business. A motor carrier must dis­
close the motor carrier’s principal business address. If the mailing ad­
dress is different from the principal business address, the mailing ad­
dress must also be disclosed. 
(5) Legal Agent. 
(A) A Texas-domiciled motor carrier must provide the 
name and address of a legal agent for service of process if the agent is 
different from the motor carrier. 
(B) A motor carrier domiciled outside Texas must 
provide the name and Texas address of the legal agent for service of 
process. 
(C) A legal agent for service of process shall be a Texas 
resident, a domestic corporation, or a foreign corporation authorized to 
transact business in Texas with a Texas address for service of process. 
(6) Description of vehicles. An application must include a 
motor carrier equipment report identifying each commercial motor ve­
hicle that requires registration and that the carrier proposes to operate. 
Each commercial motor vehicle must be identified by its motor vehicle 
identification number, make, model year, and type of cargo and by the 
unit number assigned to the commercial motor vehicle by the motor 
carrier. Any subsequent registration of vehicles must be made under 
subsection (e) of this section. 
(7) Type of motor carrier operations. An applicant must 
state if the applicant: 
(A) proposes to transport passengers, household goods, 
or hazardous materials; or 
(B) is domiciled in a foreign country. 
(8) Insurance coverage. An applicant must indicate insur­
ance coverage as required by §218.16 of this subchapter (relating to 
Insurance Requirements). 
(9) Safety affidavit. Each motor carrier must complete, as 
part of the application, an affidavit stating that the motor carrier knows 
and will conduct operations in accordance with all federal and state 
safety regulations. 
(10) Drug-testing certification. Each motor carrier must 
certify, as part of the application, that the motor carrier is in compli­
ance with the drug-testing requirements of 49 C.F.R. Part 382. 
(A) Drug-testing consortium participants. If the motor 
carrier belongs to a consortium, as defined by 49 C.F.R. Part 382, the 
applicant must provide the names of the persons operating the consor­
tium. 
(B) Report of positive result. A motor carrier required 
to register under this section shall report to the Department of Public 
Safety, in the manner required by the Department of Public Safety, a 
valid positive result on a controlled substances test performed as part 
of the carrier’s drug testing program on an employee of the carrier who 
holds a commercial driver’s license under Transportation Code, Chap­
ter 522. The term "employee" as used in this subparagraph includes all 
employees as defined in 49 C.F.R. §40.3. 
(11) Duration of registration. An applicant must indicate 
the duration of the desired registration. Registration may be for seven 
calendar days or for 90 days, one year, or two years. The duration 
of registration chosen by the applicant will be applied to all vehicles. 
Household goods carriers may not obtain seven day or 90 day certifi ­
cates of registration. 
(12) Additional requirements. The following fees and in­
formation must be submitted with all applications. 
(A) An application must be accompanied by an appli­
cation fee of: 
(i) $100 for annual and biennial registrations; 
(ii) $25 for 90 day registrations; or 
(iii) $5 for seven day registrations. 
(B) An application must be accompanied by a vehicle 
registration fee of: 
(i) $10 for each vehicle that the motor carrier pro­
poses to operate under a seven day, 90 day, or annual registration; or 
(ii) $20 for each vehicle that the motor carrier pro­
poses to operate under a biennial registration. 
(C) An application must be accompanied by proof of 
insurance or financial responsibility and insurance filing fee as required 
by §218.16 of this subchapter. 
(D) An application must be accompanied by any other 
information required by law. 
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(b) Incomplete applications. The director will return an appli­
cation to the applicant if it is not accompanied by all fees and by proof 
of insurance or financial responsibility. 
(c) Conditional acceptance of application. The director may 
conditionally accept an application if it is accompanied by all fees and 
by proof of insurance or financial responsibility, but is not accompanied 
by all required information. Conditional acceptance in no way consti­
tutes approval of the application. The director will notify the applicant 
of any information necessary to complete the application. If the appli­
cant does not supply all necessary information within 45 days from no­
tification by the director, the application will be considered withdrawn 
and all fees will be retained. 
(d) Disposition of application. 
(1) Approval. An applicant meeting the requirements of 
this section and whose registration is approved will be issued the fol­
lowing documents. 
(A) Certificate of registration. The department will is­
sue a certificate of registration. The certificate of registration will con­
tain the name and address of the motor carrier and a single registration 
number, regardless of the number of vehicles requiring registration that 
the carrier operates. 
(B) Insurance cab card. The department will issue an 
original insurance cab card listing all vehicles to be operated under the 
carrier’s certificate of registration. The insurance cab card shall be con­
tinuously maintained at the registrant’s principal place of business. The 
insurance cab card will be valid for the same period as the motor car­
rier’s certificate of registration and will contain information regarding 
each vehicle registered by the motor carrier. 
(i) A copy of the page of the insurance cab card 
on which the vehicle is shown shall be maintained in each vehicle 
listed. The appropriate information concerning that vehicle shall be 
highlighted. The insurance cab card will serve as proof of insurance 
as long as the motor carrier has continuous insurance or financial 
responsibility on file with the department. 
(ii) On demand by a department-certified inspector 
or any other authorized government personnel, the driver shall present 
the highlighted page of the insurance cab card that is maintained in the 
vehicle. 
(iii) The carrier shall notify the department in writ­
ing if it discontinues use of a registered commercial motor vehicle be­
fore the expiration of its insurance cab card. 
(iv) Any erasure, alteration, or unauthorized use of 
an insurance cab card renders it void. 
(v) If an original insurance cab card is lost, stolen, 
destroyed, or mutilated, if it becomes illegible, or if it otherwise re­
quires replacement, a new insurance cab card will be issued by the de­
partment at the request of the motor carrier. 
(vi) Registration listings previously issued by the 
department will remain valid until expiration or renewal or until 
revoked or suspended by the department. 
(2) Denial. The department may deny a registration if the 
applicant: 
(A) had a registration revoked under §218.72 of this 
chapter (relating to Administrative Sanctions); or 
(B) is a for-hire motor carrier of passengers required 
to register with the FMSCA and the federal registration is denied, re­
voked, suspended, or terminated. 
(e) Additional and Replacement Vehicles. A motor carrier re­
quired to obtain a certificate of registration under this section shall not 
operate additional vehicles unless the carrier identifies the vehicles on 
a form prescribed by the director and pays applicable fees as described 
in this subsection. 
(1) Additional vehicles. To add a vehicle, a motor carrier 
must pay a fee of $10 for each additional vehicle that the motor carrier 
proposes to operate under a seven day, 90 day, or annual registration. 
To add a vehicle during the first year of a biennial registration, a motor 
carrier must pay a fee of $20 for each vehicle. To add a vehicle during 
the second year of a biennial registration, a motor carrier must pay a 
fee of $10 for each vehicle. 
(2) Replacement vehicles. No fee is required for a vehi­
cle that is replacing a vehicle for which the fee was previously paid. 
Before the replacement vehicle is put into operation, the motor carrier 
shall notify the department, identify the vehicle being taken out of ser­
vice, and identify the replacement vehicle on a form prescribed by the 
department. A motor carrier registered under seven day registration 
may not replace vehicles. 
(f) Supplement to original application. A motor carrier re­
quired to register under this section shall submit a supplemental ap­
plication under the following circumstances. 
(1) Change of cargo. A registered motor carrier may not 
begin transporting household goods or hazardous materials unless the 
carrier submits a supplemental application to the department and shows 
the department evidence of insurance or financial responsibility in the 
amounts specified by §218.16 of this subchapter. 
(2) Change of name. A motor carrier that changes its name 
shall file a supplemental application for registration no later than the 
effective date of the change. The motor carrier shall include evidence 
of insurance or financial responsibility in the new name and in the 
amounts specified by §218.16 of this subchapter. A motor carrier that 
is a corporation must have its name change approved by the Texas Sec­
retary of State before filing a supplemental application. A motor carrier 
incorporated outside the state of Texas must complete the name change 
under the law of its state of incorporation before filing a supplemental 
application. 
(3) Change of address or legal agent for service of process. 
A motor carrier shall file a supplemental application for any change of 
address or any change of its legal agent for service of process no later 
than the effective date of the change. The address most recently filed 
will be presumed conclusively to be the current address. 
(4) Change in principal officers and titles. A motor carrier 
that is a corporation shall file a supplemental application for any change 
in the principal officers and titles no later than the effective date of the 
change. 
(5) Conversion of corporate structure. A motor carrier that 
has successfully completed a corporate conversion involving a change 
in the name of the corporation shall file a supplemental application for 
registration and evidence of insurance or financial responsibility re­
flecting the new company name. The conversion must be approved by 
the Office of the Secretary of State before the supplemental application 
is filed. 
(6) Change in drug-testing consortium status. A motor car­
rier that changes consortium status shall file a supplemental application 
that includes the names of the persons operating the consortium. 
(7) Retaining a revoked or suspended certificate of regis­
tration number. A motor carrier may retain a prior certificate of regis­
tration number by: 
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(A) filing a supplemental application to re-register in­
stead of filing an original application; and 
(B) providing adequate evidence that the carrier has sat­
isfactorily resolved the facts that gave rise to the suspension or revoca­
tion. 
(g) Change of ownership. A motor carrier must file an original 
application for registration when there is a corporate merger or a change 
in the ownership of a sole proprietorship or of a partnership. 
(h) Alternative vehicle registration for household goods 
agents. To avoid multiple registrations of a commercial motor vehicle, 
a household goods agent’s vehicles may be registered under the motor 
carrier’s certificate of registration under this subsection. 
(1) The carrier must notify the department on a form ap­
proved by the director of its intent to register its agent’s vehicles under 
this subsection. 
(2) When a carrier registers vehicles under this subsection, 
the carrier’s certificate will include all vehicles registered under its 
agent’s certificates of registration. The carrier must register under its 
certificate of registration all vehicles operated on its behalf that do not 
appear on its agent’s certificate of registration. 
(3) The department may send the carrier a copy of any no­
tification sent to the agent concerning circumstances that could lead to 
denial, suspension, or revocation of the agent’s certificate. 
(i) Substitute vehicles leased from leasing businesses. A reg­
istered motor carrier is not required to comply with the provisions of 
subsection (e) of this section for a substitute vehicle leased from a busi­
ness registered under §218.18 of this subchapter (relating to Short-term 
Lease and Substitute Vehicles). A motor carrier is not required to carry 
proof of registration as described in subsection (d) of this section if a 
copy of the lease agreement for the originally leased vehicle is carried 
in the cab of the temporary replacement vehicle. 
§218.14. Expiration and Renewal of Commercial Motor Vehicle Reg-
istration. 
(a) Expiration and renewal dates. 
(1) A motor carrier with annual or biennial registration will 
be assigned a date for the expiration and renewal of its motor carrier 
registration according to the last digit of the carrier’s certificate of reg­
istration number, as outlined in the following chart: 
Figure: 43 TAC §218.14(a)(1) 
(2) 90 day certificates of registration are valid for 90 calen­
dar days from the effective date. 
(3) Seven day certificates of registration are valid for seven 
calendar days from the effective date. 
(b) Registration renewal. 
(1) Approximately 60 days before the expiration of regis­
tration, the department will mail or send electronically a renewal notice 
to each registered motor carrier with annual or biennial registration. 
The notice will be mailed to the carrier’s last known address according 
to the division’s records. Failure to receive the notice does not relieve 
the registrant of the responsibility to renew. A motor carrier must en­
sure that the department receives the renewal at least 15 days prior to 
the renewal date specified in subsection (a) of this section. A supple­
ment to an application for motor carrier registration renewal must: 
(A) supply any new information required under 
§218.13(f) of this subchapter (relating to Application for Motor Carrier 
Registration) if the information has not previously been supplied to 
the department; and 
(B) include a $10 fee for each vehicle that the carrier 
operates under an annual certificate of registration and a $20 fee for 
each vehicle that the carrier operates under a biennial certificate of reg­
istration. 
(2) Seven day and 90 day registrations may not be renewed. 
(3) A motor carrier shall maintain continuous insurance or 
evidence of financial responsibility in an amount at least equal to the 
amount prescribed under §218.16 of this subchapter (relating to Insur­
ance Requirements). 
(4) The insurance cab card issued to a motor carrier is valid 
for the same period as the motor carrier’s certificate of registration. 
(5) To renew registration after it has expired, a motor car­
rier must identify its vehicles on a form prescribed by the director, pay 
all vehicle fees, and if current proof of insurance is not on file with the 
division, meet all insurance requirements. 
(c) Interstate motor carrier operating in intrastate commerce. 
(1) An interstate motor carrier registered under §218.17 of 
this subchapter (relating to Unified Carrier Registration System) is not 
required to renew a certificate of registration issued under §218.11 of 
this subchapter (relating to Motor Carrier Registration) except when 
the motor carrier is operating commercial motor vehicles as a 
(A) charter bus carrier; 
(B) for-hire household goods carrier; or 
(C) recyclable materials or waste carrier. 
(2) If a motor carrier that registered under §218.17 of this 
subchapter does not maintain continuous motor carrier registration un­
der §218.11 of this subchapter, the motor carrier must file an applica­
tion under §218.13 of this subchapter to operate on public streets and 
highways in this state. 
§218.15. Payment of Fees. 
(a) Except as provided in subsection (b) of this section, all fees 
provided for in this subchapter shall be paid to the department: 
(1) with a valid credit card approved by the department and 
issued by a financial institution chartered by a state or the federal gov­
ernment, or a nationally recognized credit organization approved by the 
department (persons paying by credit card will pay a service charge of 
$1.00 per transaction); 
(2) by electronic funds transfer; 
(3) with a personal check, business check, cashier’s check, 
or money order, payable to the Texas Department of Motor Vehicles; 
(4) by cash in person at the department’s Motor Carrier Di­
vision (cash payments are not the preferred form of payment); or 
(5) with funds deposited in an escrow account established 
in compliance with subsection (b) of this section. 
(b) An applicant may establish an escrow account with the de­
partment for the specific purpose of paying any fee that is related to the 
issuance of a motor carrier registration. 
(1) An applicant that desires to establish an escrow account 
shall complete and sign an escrow account agreement, and shall return 
the completed and signed agreement to the department with a check in 
the amount of $305, which shall be deposited to the appropriate fund 
by the department in the State Treasury. In lieu of submitting a check 
for the initial deposit to an applicant’s escrow account, the applicant 
may transfer funds to the department electronically. Five dollars per 
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deposit will be charged as an escrow account administrative fee which 
shall be deposited in the state highway fund. 
(2) When the applicant’s escrow account balance has been 
reduced to $150, the department will notify the holder of the escrow 
account with instructions to submit a cashier’s check or money order, 
payable to the department in the minimum amount of $305, which shall 
be used to replenish the escrow account. In lieu of a cashier’s check, the 
escrow account holder may replenish an escrow account by transferring 
funds to the department electronically. 
(3) Upon receipt of a replenishment check or electronic 
funds transfer, the department will charge five dollars as an escrow ac­
count administrative fee, and will credit the remainder of the transmit­
ted funds to the balance of the escrow account holder. 
(4) An escrow account holder must submit a written re­
quest to the department to terminate the escrow account agreement. 
Any remaining balance will be returned to the escrow account holder. 
§218.16. Insurance Requirements. 
(a) Automobile liability insurance requirements. A motor car­
rier must file proof of commercial automobile liability insurance with 
the department on a form acceptable to the director for each vehicle 
required to be registered under this subchapter. The motor carrier must 
carry and maintain automobile liability insurance that is combined sin­
gle limit liability for bodily injury to or death of an individual per oc­
currence, loss or damage to property (excluding cargo) per occurrence, 
or both. Extraneous information will not be considered acceptable, and 
the department may reject proof of commercial automobile liability in­
surance if it is provided in a format that includes information beyond 
what is required. Minimum insurance levels are indicated in the fol­
lowing table. 
Figure: 43 TAC §218.16(a) 
(b) Cargo insurance. Household goods carriers shall file and 
maintain with the department proof of financial responsibility. 
(1) The minimum limits of financial responsibility for a 
household goods carrier for hire is $5,000 for loss or damage to a single 
shipper’s cargo carried on any one motor vehicle. 
(2) The minimum limits of financial responsibility for a 
household goods carrier for hire is $10,000 for aggregate loss or dam­
age to multiple shipper cargo carried on any one motor vehicle. In cases 
in which multiple shippers sustain damage and the aggregate amount of 
cargo damage is greater than the cargo insurance in force, the insurance 
company shall prorate the benefits among the shippers in relationship 
to the damage incurred by each shipper. 
(c) Workers’ compensation or accidental insurance coverage. 
(1) A motor carrier that is required to register under this 
subchapter and whose primary business is transportation for compensa­
tion or hire between two or more incorporated cities, towns, or villages 
shall provide workers’ compensation for all its employees or accidental 
insurance coverage in the amounts prescribed in paragraph (2) of this 
subsection. 
(2) Accidental insurance coverage required by paragraph 
(1) of this subsection shall be at least in the following amounts: 
(A) $300,000 for medical expenses and coverage for at 
least 104 weeks; 
(B) $100,000 for accidental death and dismemberment, 
including 70 percent of employee’s pre-injury income for not less than 
104 weeks when compensating for loss of income; and 
(C) $500 for the maximum weekly benefit. 
(d) Qualification of motor carrier as self-insured. 
(1) General qualifications. A motor carrier may meet the 
insurance requirements of subsections (a) and (b) of this section by 
filing an application, in a form prescribed by the department, to qualify 
as a self-insured. The application must include a true and accurate 
statement of the motor carrier’s financial condition and other evidence 
that establishes its ability to satisfy obligations for bodily injury and 
property damage liability without affecting the stability or permanency 
of its business. The department may accept United States Department 
of Transportation evidence of the motor carrier’s qualifications as a 
self-insured. 
(2) Adopted final orders. The department adopts all final 
orders of the Railroad Commission of Texas to the extent that they con­
cern self-insurance and were in effect on August 31, 1995. Those final 
orders are continued in effect until changed by order of the department. 
(3) Applicant guidelines. In addition to filing an applica­
tion as prescribed by the department, an applicant for self-insured status 
must submit materials that will allow the department to determine the 
following information. 
(A) Applicant’s net worth. An applicant’s net worth 
must be adequate in relation to the size of its operations and the extent 
of its request for self-insurance authority. The applicant must demon­
strate that it can and will maintain an adequate net worth. 
(B) Self-insurance program. An applicant must demon­
strate that it has established and will maintain a sound insurance pro­
gram that will protect the public against all claims involving motor 
vehicles to the same extent as the minimum security limits applicable 
under this section. In determining whether an applicant is maintaining 
a sound insurance program, the department will consider: 
(i) reserves; 
(ii) sinking funds; 
(iii) third-party financial guarantees; 
(iv) parent company or affiliate sureties; 
(v) excess insurance coverage; and 
(vi) other appropriate aspects of the applicant’s pro­
gram. 
(C) Safety program. An applicant must submit evi­
dence of substantial compliance with the Federal Motor Carrier Safety 
Regulations as adopted by the Texas Department of Public Safety and 
with Transportation Code, Chapter 644. 
(4) Other securities or agreements. The department may 
accept an application for approval of a security or agreement if satis­
fied that the security or agreement offered will adequately protect the 
public. 
(5) Periodic reports. An applicant shall file annual state­
ments, semi-annual and quarterly reports, and any other reports re­
quired by the department reflecting the applicant’s financial condition 
and the status of its self-insurance program while the motor carrier is 
self-insured. 
(6) Duration of self-insured status. The department may 
approve an applicant as a self-insured for any specific time or for an 
indefinite time. 
(7) Revocation of self-insured status. On receiving ev­
idence that a self-insured motor carrier’s financial condition has 
changed, that its safety program or record is inadequate, or that it is 
otherwise not in compliance with this subchapter, the department may 
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at any time require the self-insured to provide additional information. 
On 10 days notice from the department, the self-insured shall appear 
and demonstrate that it continues to have adequate financial resources 
to pay all claims involving motor vehicles for bodily injury and 
property damage liability. The self-insured shall also demonstrate that 
it remains in compliance with the requirements of this section and of 
any active self-insurance orders issued or adopted by the department. 
If an applicant fails to comply with this paragraph, its self-insured 
status may be revoked. 
(8) Appeal. An applicant may appeal a denial or revocation 
of self-insurance status by filing a petition for an administrative hearing 
in accordance with §§206.61 et seq. of this title (relating to Scope and 
Purpose). 
(e) Filing proof of insurance with the department. 
(1) Forms. 
(A) A motor carrier shall file and maintain proof of au­
tomobile liability insurance for all vehicles required to be registered 
under this subchapter at all times. This proof shall be filed on a form 
acceptable to the director. 
(B) A household goods carrier shall file and maintain 
proof of cargo insurance for its cargo at all times. This proof shall be 
on a form acceptable to the director. 
(2) Filing proof of insurance and financial responsibility. 
A motor carrier’s insurance or surety company, bank, or other finan­
cial institution shall file and maintain proof of insurance or financial 
responsibility on a form acceptable to the director: 
(A) at the time of the original application for motor car­
rier certificate of registration; 
(B) on or before the cancellation date of the insurance 
coverage as described in subsection (f) of this section; 
(C) when the motor carrier changes insurers; 
(D) when the motor carrier asks to retain the certificate 
number of a revoked certificate of registration; 
(E) when the motor carrier changes its name under 
§218.13(f)(2) of this subchapter (relating to Application for Motor 
Carrier Registration); 
(F) when the motor carrier, under subsection (a) of this 
section, changes the classification of the cargo being transported; and 
(G) when replacing another active insurance filing. 
(3) Filing fee. Each certificate of insurance or proof of fi ­
nancial responsibility filed with the department for the coverage re­
quired under this section shall be accompanied by a nonrefundable fil­
ing fee of $100. This fee applies both when the carrier submits an 
original application and when the carrier submits a supplemental ap­
plication when retaining a revoked certificate of registration number. 
(4) Acceptable filings. The department will not accept an 
insurance policy or certificate of insurance unless it is issued by an in­
surance company licensed and authorized to do business in the state 
of Texas. It must be in a form prescribed or approved by the DOI and 
signed or countersigned by an authorized agent of the insurance com­
pany. The department will accept a certificate of insurance issued by 
a surplus lines insurer that meets the requirements of Insurance Code, 
§981.101, and rules adopted by the DOI under that chapter. 
(f) Cancellation of insurance coverage. Except when replaced 
by another acceptable form of insurance coverage or proof of financial 
responsibility approved by the department, no insurance coverage shall 
be canceled or withdrawn until 30 days after notice has been given to 
the department by the insurance company in a form approved by the 
department. Nonetheless, proof of insurance coverage for a seven day 
or 90 day certificate of registration may be canceled by the insurance 
company without 30 days notice if the certificate of registration is ex­
pired, suspended, or revoked, and the insurance company provides a 
cancellation date on the proof of insurance coverage. The department 
will revoke a certificate of registration under §218.72 of this chapter 
(relating to Administrative Sanctions) for failure to maintain proof of 
current insurance. 
(g) Replacement insurance filing. The department will con­
sider a new insurance filing as the current record of financial responsi­
bility required by this section if: 
(1) the new insurance filing is received by the department; 
and 
(2) a cancellation notice has not been received for previous 
insurance filings. 
(h) Insolvency of insurance carrier. If the insurer of a mo­
tor carrier becomes insolvent or becomes involved in a receivership 
or other insolvency proceeding, the motor carrier must file an affidavit 
with the department. The affidavit must be executed by an owner, part­
ner, or officer of the motor carrier and show that: 
(1) no accidents have occurred and no claims have arisen 
during the insolvency of the insurance carrier; or 
(2) all claims have been satisfied. 
(i) Notifications. The department shall notify the Texas De­
partment of Public Safety and other law enforcement agencies of each 
motor carrier whose certificate of registration has been revoked for fail­
ing to maintain liability insurance coverage. 
§218.17. Unified Carrier Registration System. 
(a) The State of Texas, through the department, shall partici­
pate in the federal motor carrier registration program under the Unified 
Carrier Registration system as defined in §218.2(42) of this chapter (re­
lating to Definitions). 
(b) An interstate carrier operating in Texas must register and 
comply with provisions of the Unified Carrier Registration System as 
required by 49 U.S.C. 14504(a). 
§218.18. Short-term Lease and Substitute Vehicles. 
(a) Registration. A short-term lease vehicle registered under 
this section is exempt from the registration requirements described in 
§218.13 of this subchapter (relating to Application for Motor Carrier 
Registration) while leased to a registered motor carrier. 
(1) Application. A leasing business registering vehicles 
under this section shall file an application on a form prescribed by the 
director. 
(2) Annual Report. The operation of a short-term lease ve­
hicle shall be reported to the department on a form prescribed by the 
director not later than April 1 of each calendar year for the previous 
calendar year’s operations. The report must identify the number of 
short-term lease vehicles that would otherwise be subject to the regis­
tration requirements of this subchapter. 
(3) Fees. An annual registration fee of $10 per vehicle op­
erated must be paid at the time the report is filed under paragraph (2) 
of this subsection. 
(4) Cancellation, Expiration, and Revocation. 
(A) A leasing business must make a written request for 
cancellation of registration. 
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(B) A leasing business registration expires on April 30 
of each year unless the leasing business reports by April 1 the actual 
number of vehicles requiring registration operated in the previous cal­
endar year. 
(C) The department may suspend or revoke a leasing 
business registration under §218.72 of this chapter (relating to Admin­
istrative Sanctions). 
(b) Proof of contingency liability insurance. A leasing busi­
ness registering a vehicle under this section must file and maintain 
proof of liability insurance on a form prescribed by the director as re­
quired by §218.16 of this subchapter (relating to Insurance Require­
ments). 
(1) Filings. A leasing business shall file proof of insurance 
at the time of its initial registration and whenever it changes insurance 
carriers in accordance with §218.16 of this subchapter. 
(2) Filing fee. Each proof of insurance filing under this 
section shall be accompanied by a nonrefundable $100 filing fee. 
(3) Cancellation of insurance coverage. Any cancellation 
of insurance filed under this section must comply with the requirements 
set out in §218.16 of this subchapter. 
(c) Substitute vehicles. A registered motor carrier is not re­
quired to comply with the provisions of §218.13(e) of this subchapter 
for a vehicle that is leased from a leasing business and that is used as a 
temporary replacement for a vehicle that has been taken out of service 
for maintenance, repair, or any other reason causing the temporary un­
availability of the permanent vehicle. 
(d) Identification. A registered motor carrier is not required 
to carry proof of registration, as required by §218.13(d)(1)(B) of this 
subchapter, in a vehicle leased from a registered leasing business. A 
copy of the lease agreement or of the lease for the originally leased 
vehicle, in the case of a temporary replacement vehicle, must be carried 
in the cab of the vehicle. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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♦ ♦ ♦ 
SUBCHAPTER C. RECORDS AND 
INSPECTIONS 
43 TAC §§218.30 - 218.33 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B, and Subchap­
ter F. 
§218.30. Purpose. 
The purpose of this subchapter is to advise motor carriers registered 
under Subchapter B of this chapter (relating to Motor Carrier Regis­
tration) of the information and records they are required to maintain, 
where the records must be maintained, how long the records must be 
maintained, and department procedures for examining records and in­
specting a motor carrier’s premises. 
§218.31. Investigations and Inspections of Motor Carrier Records. 
(a) Certification of inspectors. In accordance with Transporta­
tion Code, Chapter 643, the executive director or designee will desig­
nate department employees as certified inspectors for the purpose of 
entering the premises of a motor carrier to copy or verify documents 
required by this section to be maintained by the motor carrier. The 
executive director or designee shall provide credentials to certified in­
spectors identifying them as department certified inspectors. 
(b) Inspections. 
(1) A motor carrier shall admit a certified inspector access 
to the carrier’s premises to conduct inspections or investigations of al­
leged violations of this chapter, Transportation Code, Chapters 643 and 
645. The motor carrier shall provide adequate work space with reason­
able working conditions, and allow the certified inspector to copy and 
verify records and documents required to be maintained by the carrier 
under §218.32 of this subchapter (relating to Motor Carrier Records). 
(2) The certified inspector may conduct inspections and in­
vestigations during normal business hours unless mutual arrangements 
have been made otherwise. 
(3) The certified inspector will present his or her creden­
tials and a written statement from the department to the motor carrier 
indicating the inspector’s authority to inspect and investigate the motor 
carrier. 
(c) Access. A motor carrier shall provide access to requested 
records and documents at: 
(1) the motor carrier’s principal place of business; or 
(2) a location agreed to by the department and the motor 
carrier. 
(d) Designation of meeting time. If the motor carrier’s normal 
business hours do not provide the access necessary for the investigator 
to conduct the investigation and the parties cannot reach an agreement 
as to a time to meet to access the records, the department shall designate 
the time of the meeting by certified mail or facsimile. 
§218.32. Motor Carrier Records. 
(a) General records to be maintained. Every motor carrier 
shall prepare and maintain: 
(1) operational logs, insurance certificates, documents to 
verify the carrier’s operations, and proof of registration fee payments; 
(2) complete and accurate records of services performed; 
(3) all certificate of title documents, weight tickets, permits 
for oversize or overweight vehicles and loads, dispatch records, or any 
other document that would verify the operations of the vehicle to de­
termine the actual weight, insurance coverage, size, and/or capacity of 
the vehicle; and 
(4) the original certificate of registration and registration 
listing, if applicable. 
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(b) Additional records for household goods carriers. In or­
der to verify compliance with Subchapters B and E of this chapter 
(relating to Motor Carrier Registration and Consumer Protection), ev­
ery household goods carrier shall retain complete and accurate records 
maintained in accordance with reasonable accounting procedures of all 
services performed in intrastate commerce. Household goods carriers 
shall retain all of the following information and documents: 
(1) moving services contracts, such as, bills of lading or 
receipts; 
(2) proposals for moving services; 
(3) inventories, if applicable; 
(4) freight bills; 
(5) time cards, trip sheets, or driver’s logs; 
(6) claim records; 
(7) ledgers and journals; 
(8) canceled checks; 
(9) bank statements and deposit slips; 
(10) invoices, vouchers or statements supporting disburse­
ments; and 
(11) dispatch records. 
(c) Proof of motor carrier registration. 
(1) Except as provided in paragraph (2) of this subsection, 
every motor carrier shall maintain a copy of its current registration list­
ing in the cab of each registered vehicle at all times. A motor carrier 
shall make available to a certified inspector or any law enforcement of­
ficer a copy of the current registration listing upon request. 
(2) A registered motor carrier is not required to carry proof 
of registration in a vehicle leased from a leasing business that is regis­
tered under §218.18 of this chapter (relating to Short-term Lease and 
Substitute Vehicles), when leased as a temporary replacement due to 
maintenance, repair, or other unavailability of the originally leased ve­
hicle. A copy of the lease agreement, or the lease for the originally 
leased vehicle, in the case of a substitute vehicle, must be carried in the 
cab of the vehicle. 
(d) Location of files. Except as provided in this subsection, ev­
ery motor carrier shall maintain at a principal office in Texas all records 
and information required by the department. 
(1) Texas firms. If a motor carrier wishes to maintain 
records at a location other than its principal office in Texas, the motor 
carrier shall make a written request to the manager. A motor carrier 
may not begin maintaining records at an alternate location until the 
request is approved by the manager. 
(2) Out-of-state firms. A motor carrier whose principal 
business address is located outside the state of Texas shall maintain 
records required under this section at its principal office in Texas. Al­
ternatively, a motor carrier may maintain such records at an out-of-state 
facility if the carrier reimburses the department for necessary travel ex­
penses and per diem for any inspections or investigations conducted in 
accordance with §218.31 of this subchapter (relating to Investigations 
and Inspections of Motor Carrier Records). 
(3) Regional office or driver work-reporting location. All 
records and documents required by this subchapter which are main­
tained at a regional office or driver work-reporting location shall be 
made available for inspection upon request at the motor carrier’s prin­
cipal place of business or other location specified by the Department 
within 48 hours after a request is made. Saturdays, Sundays, and Fed­
eral and State holidays are excluded from the computation of the 48­
hour period of time in accordance with 49 C.F.R. §390.29. 
(e) Preservation and destruction of records. All books and 
records generated by a motor carrier, except driver’s time cards and 
logs, must be maintained for not less than two years at the motor 
carrier’s principal business address. A motor carrier must maintain 
driver’s time cards and logs for not less than six months at the carrier’s 
principal business address. 
§218.33. Enforcement. 
A motor carrier who fails or refuses to permit an inspection, does not 
maintain and make available the requisite records, or otherwise fails to 
comply with the requirements of this subchapter commits a violation 
subject to enforcement under Subchapter F of this chapter (relating to 
Enforcement). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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♦ ♦ ♦ 
SUBCHAPTER D. MOTOR TRANSPORTA­
TION BROKERS 
43 TAC §§218.40 - 218.42 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B, and Subchap­
ter F. 
§218.40. Applicability. 
This subchapter does not apply to a motor transportation broker that is 
registered as a motor carrier under Transportation Code, Chapter 646, 
or that holds a permit issued under 49 United States Code Subtitle IV. 
§218.41. Bond. 
(a) Filing. A motor transportation broker shall file a bond with 
the department before it may act as a motor transportation broker. 
(b) Conditions of bond. 
(1) The bond shall be: 
(A) in the amount of at least $10,000; 
(B) be executed by a bonding company authorized to do 
business in the state of Texas; and 
(C) be payable to the state of Texas or a person to whom 
the motor transportation broker provides services. 
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(2) The bond shall be conditioned upon: 
(A) the faithful performance of the contracts or agree­
ments of transportation by the motor carrier or motor carriers for whom 
the motor transportation broker is acting, and which were negotiated by 
the broker; and 
(B) the honest and faithful performance by the motor 
transportation broker in that capacity. 
(3) The bond shall provide that all defenses available to 
the motor carrier shall be available to the principal and surety, but no 
condition or provision of the bond shall otherwise affect the right of 
the shipper to collect all damages to which it may be entitled at law. 
(c) Expiration or cancellation of bond. The bond shall not ex­
pire or be subject to cancellation until the 30th day after written notice 
of expiration or cancellation has been served on the principal and the 
department, either personally or by certified mail. Unless the principal 
files a new bond in compliance with the requirements of this section on 
or before the expiration of the 30-day period, the person may not act as 
a motor transportation broker. 
(d) Amount of Recovery. In no event shall the total of all re­
coveries under a bond exceed the penal amount. 
§218.42. Fees. 
(a) Bond review fee. Upon submission of a bond to the depart­
ment, the motor transportation broker shall include a bond review fee 
of $5.00, payable as described in subsection (b) of this section. 
(b) Payment of Fees. 
(1) Non-refundable. All fees paid to the department as pro­
vided for in this section are non-refundable. 
(2) Payment methods. A fee may be paid: 
(A) with a valid credit card issued by a financial insti­
tution chartered by a state or the federal government, or a nationally 
recognized credit organization approved by the department (persons 
paying by credit card will pay a service charge of $1.00); 
(B) by cashier’s check or money order; 
(C) by electronic funds transfer; 
(D) by check; or 
(E) by cash in person at the Motor Carrier Division 
(cash payments are not the preferred form of payment). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER E. CONSUMER PROTECTION 
43 TAC §§218.50 - 218.65 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B and Subchap­
ter F. 
§218.50. Purpose and Scope. 
This subchapter sets forth the department’s policies and procedures 
to protect shippers of household goods against deceptive or unfair 
practices and unreasonably hazardous activities on the part of a house­
hold goods carrier. This subchapter also provides a mediation process 
administered by the department for claims on household goods ship­
ments. Shipments of household goods transported subject to a United 
States Government Bill of Lading or to a written agreement with the 
United States Department of Defense are exempt from §§218.53 ­
218.63 of this subchapter. 
§218.51. Household Goods Agents. 
(a) Appointment of household goods agent. A household 
goods carrier may appoint a household goods agent to represent the 
household goods carrier’s business interests in Texas. 
(b) Liability. A household goods carrier is responsible for the 
acts, delinquencies, omissions, and conduct of each of its household 
goods agents while acting on behalf of the household goods carrier. 
(c) Agent filing. A household goods carrier shall file with the 
department, on a form approved by the director, a current, accurate list 
of its household goods agents and their addresses. 
(1) A household goods carrier using alternative vehicle 
registration under §218.13(e) of this chapter (relating to Application 
for Motor Carrier Registration) shall notify the department 30 days 
prior to the creation or termination of an agency agreement. 
(2) A household goods carrier not using the alternative ve­
hicle registration shall notify the department on or before January 1, 
April 1, July 1, and October 1, of each year of the creation or termina­
tion of an agency agreement. 
(d) Use of household goods carrier’s name. When represent­
ing a household goods carrier, the agent: 
(1) shall operate under the name of the represented house­
hold goods carrier, as shown on the certificate of registration issued by 
the department; 
(2) shall use only the moving services contract of the rep­
resented household goods carrier; and 
(3) may include its name, as listed on the household goods 
carrier’s agent filing, on the carrier’s advertisements. 
(e) Availability of tariff records. A household goods carrier 
shall require each of its household goods agents to keep copies of the 
applicable tariff in the household goods agent’s office and open to pub­
lic inspection. 
(f) Shipping records maintained. A household goods agent 
shall keep a record of every shipment that it sells or handles for at least 
two years after the date of shipment. 
(g) Agency agreements. An agreement between a household 
goods carrier and its household goods agent shall be in writing and 
signed by the household goods carrier and the household goods agent, 
and copies of any agreement must be kept in the files of the household 
goods carrier for a period of not less than two years following the date 
of termination of each agreement. 
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§218.52. Advertising. 
(a) Print advertising. A household goods carrier shall include 
the following information on print advertisements primarily addressing 
a local market within this state: 
(1) the name of the household goods carrier as shown on 
the certificate of registration; 
(2) the street address of the household goods carrier’s or its 
agent’s place of business in this state; and 
(3) the household goods carrier’s certificate of registration 
number in the following form, "DMV No. _______". 
(b) Use of household goods agent’s name. A household goods 
carrier may include the name of its household goods agent as filed with 
the department in its print advertisements. 
(c) Items not considered to be print advertisements. For the 
purposes of this section, print advertisement shall not include: 
(1) promotional items of nominal value such as ball caps, 
tee shirts, and pens; 
(2) business cards; 
(3) internet websites; 
(4) listings not paid for by the household goods carrier or 
its household goods carrier’s agent; 
(5) nationally placed billboards; and 
(6) single-line listings of a carrier name, address, and tele­
phone number in a directory or similar publication. 
(d) Internet websites. A household goods carrier shall provide 
the department’s toll-free telephone number (1-888-368-4689) and the 
household goods carrier’s certificate of registration number on any 
website operated by or for the household goods carrier. 
(e) Identifying markings on household goods carrier’s vehi­
cles. 
(1) A household goods carrier or its agent shall display the 
following information on both sides of either the power unit or trailer: 
(A) the name of the carrier as it appears on the motor 
carrier certificate of registration; and 
(B) the carrier’s registration number as it appears on the 
motor carrier certificate of registration. 
(2) The markings required by paragraph (1) of this subsec­
tion shall have clearly legible letters and numbers at least 2 inches in 
height. 
(3) This subsection does not apply to vehicles: 
(A) required to comply with Transportation Code, 
Chapter 642; or 
(B) operated under a short-term lease. 
(f) Prohibited advertisements. For the purposes of this sub­
section, an advertisement is any communication to the public in con­
nection with an offer or sale of an intrastate transportation service. A 
household goods carrier and its household goods agents may not use 
any false, misleading, or deceptive advertisements. 
§218.53. Household Goods Carrier Cargo Liability. 
A household goods carrier shall be liable for $ .60 per pound per article, 
unless the carrier and shipper agree, in writing, to a higher limit of 
carrier liability. The household goods carrier shall not be liable for 
damages in an amount in excess of the agreed to higher limit of liability 
for the loss, destruction, or damage of the household goods. 
§218.54. Selling Insurance to Shippers. 
(a) Type of insurance. A household goods carrier and its rep­
resentatives may sell, or offer to sell, or procure insurance for a shipper 
for transported or stored property. The insurance policy must cover loss 
or damage in excess of the household goods carrier liability as speci­
fied in §218.53 of this subchapter (relating to Household Goods Carrier 
Cargo Liability). 
(b) Policy issuance. A copy of the policy or other appropriate 
evidence of purchased insurance must be issued to the shipper before 
the shipment is loaded. 
(c) Policy language. Policies or other appropriate evidence of 
purchased insurance must be written in a clear and concise manner, 
specifying the nature and extent of coverage including any deductibles. 
The policies or other appropriate evidence of purchased insurance must 
also clearly indicate: 
(1) the name, address and telephone number of the insur­
ance company; 
(2) the policy number; and 
(3) a statement of whether claims are to be filed with the 
insurance company or with the household goods carrier. 
(d) Penalty. If the shipper purchased insurance from the 
household goods carrier and the household goods carrier does not 
obtain the insurance policy or other appropriate evidence of purchased 
insurance for the shipper, the household goods carrier shall be subject 
to full liability for all of the loss or damage caused by the household 
goods carrier. 
§218.55. Information for Shippers. 
(a) When the household goods carrier provides the shipper 
with an original written proposal, as required in §218.56 of this sub­
chapter (relating to Proposals and Estimates for Moving Services), the 
household goods carrier shall also provide a copy of the information 
sheet entitled, Your Rights and Responsibilities When You Move in 
Texas as prescribed by the director. 
(b) The household goods carrier may duplicate the depart­
ment’s form provided the exact text is reproduced in a legible manner 
in at least 10 point type font. No additional information that interferes 
with or alters the text may be added to the form. 
§218.56. Proposals and Estimates for Moving Services. 
(a) Written proposals. Prior to loading, a household goods car­
rier shall provide a written proposal, such as a bid or quote, to the ship­
per. A proposal shall state the maximum amount the shipper could be 
required to pay for the listed transportation and listed related services. 
This section does not apply if a pre-existing transportation contract sets 
out the maximum amount the shipper could be required to pay for the 
transportation services. Pre-existing transportation contracts include, 
but are not limited to, corporate contracts for the relocation of multiple 
employees. 
(1) A proposal must contain the name and registration 
number of the household goods carrier as they appear on the motor 
carrier certificate of registration. If a proposal is prepared by the 
household goods carrier’s agent, it shall include the name of the agent 
as listed on the carrier’s agent filing with the department. A proposal 
shall also include the street address of the household goods carrier or 
its agent. A proposal may not include the name, logo, or motor carrier 
registration number of any other motor carrier. 
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(2) A proposal must clearly and conspicuously state 
whether it is a binding or not-to-exceed proposal. 
(3) A proposal must completely describe the shipment and 
all services to be provided. A proposal must state, "This proposal is 
for listed items and services only. Additional items and services may 
result in additional costs." 
(4) A proposal must specifically state when the shipper will 
be required to pay the transportation charges, such as, if payment must 
be made before unloading at the final destination. A proposal must also 
state what form of payment is acceptable, such as, a cashier’s check. 
(5) A proposal must conspicuously state that a household 
goods carrier’s liability for loss or damage to cargo is limited to $ .60 
per pound per article unless the household goods carrier and shipper 
agree, in writing, to a higher limit of carrier liability. 
(b) Hourly rates. If a proposal is based on an hourly rate, then it 
is not required to provide the number of hours necessary to perform the 
transportation and related services. However, if the number of hours 
is not included in a proposal, then the carrier must secure a written 
acknowledgment from the shipper indicating the proposal is complete 
without the number of hours. 
(c) Proposal as addendum. If a proposal is accepted by the 
shipper and the carrier transports the shipment, then the proposal is 
considered an addendum to the moving services contract. 
(d) Additional items and services. If the household goods car­
rier determines additional items are to be transported and/or additional 
services are required to load, transport, or deliver the shipment, then 
before the carrier transports the additional items or performs the addi­
tional services the carrier and shipper must agree, in writing, to: 
(1) allow the original proposal to remain in effect; 
(2) amend the original proposal or moving services con­
tract; or 
(3) substitute a new proposal for the original. 
(e) Amendments and storage. 
(1) An amendment to an original proposal or moving ser­
vices contract, as allowed in subsection (d) of this section, must: 
(A) be signed and dated by the household goods carrier 
and shipper; and 
(B) clearly and specifically state the amended maxi­
mum price for the transportation of the household goods. 
(2) If the household goods carrier fails to amend or substi­
tute an original proposal as required by this subsection and subsection 
(d) of this section, only the charges stated on the original proposal for 
moving services may be assessed on the moving services contract. The 
carrier shall not attempt to amend or substitute the proposal to add items 
or services after the items or services have been provided or performed. 
(3) If through no fault of the carrier, the shipment cannot be 
delivered during the agreed delivery period, then the household goods 
carrier may place the shipment in storage and assess fees relating to 
storage according to the terms in §218.58 of this subchapter (relating 
to Moving Services Contract - Options for Carrier Limitation of Lia­
bility), without a written agreement with the shipper to amend or sub­
stitute the original proposal. 
(f) Combination document. A proposal required by subsection 
(a) of this section may be combined with other shipping documents, 
such as the moving services contract, into a single document. If a pro­
posal is combined with other shipping documents, the purpose of each 
signature line on the combination document must be clearly indicated. 
Each signature is independent and shall not be construed as an agree­
ment to all portions and terms of the combination document. 
(g) Telephone estimates. A household goods carrier may pro­
vide an estimate for the transportation services by telephone. If the 
household goods carrier provides the estimate by telephone, then the 
carrier must also furnish a written proposal for the transportation ser­
vices to the shipper prior to loading the shipment. 
§218.57. Moving Services Contract. 
(a) Requirements. A household goods carrier must give a copy 
of the moving services contract to the shipper prior to the loading of 
the shipment. This copy must include: 
(1) the name and motor carrier registration number of the 
household goods carrier as they appear on the motor carrier certificate 
of registration, and the address and telephone number of the household 
goods carrier or the household goods agent that prepared the moving 
services contract; 
(2) the date the shipment is loaded and a description of the 
shipment as household goods; 
(3) the name and address of the shipper; 
(4) the addresses of the: 
(A) origin; 
(B) destination, if known; and 
(C) any stops in transit, if known; 
(5) the moving services to be performed; 
(6) the conspicuous statement, "A household goods car­
rier’s liability for loss or damage to any shipment is $ .60 per pound 
per article, unless the carrier and shipper agree, in writing, to a greater 
level of liability."; 
(7) a conspicuous explanation of any agreement for in­
creased carrier liability limit, the amount of increased carrier liability, 
the cost of the increased limit, any deductible above the carrier’s 
$ .60 per pound per article liability, and the statement, "This is not 
insurance."; 
(8) a clear notice of the amount of any insurance for prop­
erty that is transported or stored, the amount of insurance premiums, 
and the insurance policy number, if insurance for the shipment was 
purchased from or through the household goods carrier; 
(9) the conspicuous statement, "This is a contract for mov­
ing services and is subject to the terms and conditions on the front and 
back of this document and any addendum."; 
(10) a description of whether the proposal is a binding or 
not-to-exceed proposal, and the maximum price the shipper could be 
required to pay for the services listed; 
(11) a statement authorizing performance of the listed ser­
vices, signed and dated by the household goods carrier and the shipper; 
and 
(12) a statement signed and dated by the shipper authoriz­
ing delivery of household goods at a destination where the shipper is 
not present if the shipper intends for the household goods carrier to de­
liver to a site where the shipper will not be present. 
(b) Delivery. A household goods carrier must give a com­
pleted copy of the moving services contract to the shipper upon de­
livery of the shipment. The household goods carrier must release the 
household goods to the shipper at destination if the shipper pays the 
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maximum price listed on the moving services contract. Except as pro­
vided by subsection (c) of this section, the moving services contract 
shall be signed and dated by the household goods carrier and the ship­
per confirming the shipment has been delivered. This signature only 
confirms delivery of the shipment. Except as provided in subsection 
(e) of this section, this copy must include the information listed in sub­
section (a) of this section and: 
(1) the total charges for the shipment and the specific nature 
of each charge, including the method used to calculate the minimum 
and total charges if the shipment was not transported based on a binding 
proposal; 
(2) an explanation of all additional moving services pro­
vided in accordance with §218.56(d) of this subchapter (relating to Pro­
posals and Estimates for Moving Services); and 
(3) the addresses of the origin, destination, and any stops 
in transit if not previously provided on the moving services contract at 
the origin. 
(c) Delivery to a destination where the shipper is not present. 
If a shipper authorizes the household goods carrier to deliver household 
goods to a destination where the shipper is not present, as allowed in 
subsection (a)(12) of this section, the moving services contract need 
not be signed and dated by the shipper at the time of delivery. 
(d) Pre-existing transportation contracts. A household goods 
carrier is not required to comply with subsection (b)(1) and (2) of this 
section if a pre-existing transportation contract sets out the maximum 
amount the shipper could be required to pay for the transportation ser­
vices. Pre-existing transportation contracts include, but are not limited 
to, corporate contracts for the relocation of multiple employees. 
(e) Signatures. The signatures of the shipper, as required by 
subsections (a)(11) and (b) of this section, may be transmitted by fac­
simile or other electronic means. These signatures must be separate 
from any signatures required by the household goods carrier such as 
the acknowledgment of the statement of value of the shipment. 
§218.58. Moving Services Contract - Options for Carrier Limitation 
of Liability. 
(a) General. 
(1) Household goods shipments transported between 
points in Texas shall be subject to all terms and conditions of the 
moving services contract, as set forth in §218.57 of this subchapter 
(relating to Moving Services Contract), except in cases where such 
terms and conditions are in conflict with the laws of the State of Texas. 
(2) If a household goods carrier chooses to use additional 
limitations of liability on a shipment, the limitations shall be either of 
the options specified in subsection (b) or (c) of this section. A house­
hold goods carrier may not alter or expand on the limitation to its liabil­
ity or the exact wording set out in subsection (b) or (c) of this section. 
The option selected by the household goods carrier shall be included 
with and is part of the moving services contract. 
(b) Option 1. If this option is chosen, the following language 
must be used verbatim. 
(1) Section 1 - General Provisions. 
(A) For the purposes of this subsection, the following 
terms will mean: 
(i) Household goods carrier--The motor car-
rier/mover contracted to transport a shipment of household goods. 
(ii) Shipper--The owner of the household goods 
shipment or his representative. 
(B) Changes to the moving service contract are not 
valid unless agreed to in writing by the household goods carrier and 
the shipper. 
(C) Household goods carriers will transport shipments 
with reasonable dispatch. Reasonable dispatch requires the transporta­
tion of a shipment within the agreed period of time shown on the mov­
ing services contract, except when circumstances beyond the carrier’s 
control, force majeure, prevent or delay transportation. 
(D) Moving services contracts must comply with all 
other applicable laws of the State of Texas. 
(2) Section 2 - Cargo Liability Provisions. 
(A) The household goods carrier is liable for any loss 
or damage to the shipment, except as listed in subparagraphs (B) and 
(C) of this paragraph. 
(B) The household goods carrier is not responsible for 
loss, damage, or delay due to acts of God, acts of civil authorities, de­
fects in the shipment, a riot, a strike, or an act or default of the shipper. 
(C) The household goods carrier is not liable for loss 
or damage caused by dangerous or explosive goods unless the shipper 
notifies the carrier, in writing, of the nature of the goods and the carrier 
agrees, in writing, to the transportation of these goods. 
(3) Section 3 - Claims Provisions. 
(A) A written claim must be filed by the shipper within 
90 days of delivery of the shipment to the final destination. In case 
of failure to make delivery, then a written claim must be filed by the 
shipper within 90 days after a reasonable time for delivery has elapsed. 
(B) A household goods carrier is not liable for any claim 
that is not filed within 90 days of the delivery of the shipment to the 
final destination. A household goods carrier is not liable for any claim 
that is not filed within 90 days after a reasonable time for delivery has 
elapsed for shipments that were not delivered. 
(4) Section 4 - Payment Provisions. The shipper must pay 
the freight charges upon delivery unless the shipper and household 
goods carrier agree otherwise. 
(5) Section 5 - Provisions for Shipments Not Delivered. 
(A) A household goods carrier may place a shipment of 
household goods into storage if the shipper is not available for delivery 
of the goods as scheduled. 
(B) The cost of such storage is the responsibility of the 
shipper of the household goods. 
(C) A shipment of household goods placed in storage is 
subject to liens for storage, freight, and other lawful charges. 
(D) A household goods carrier must issue written notice 
of the storage of the household goods to the shipper at each address 
shown on the moving services contract within three days of placing the 
goods in storage. 
(E) If the shipper refuses to accept or does not claim 
the household goods within 15 days of the written notice of storage, 
the household goods carrier may begin the process of selling the goods 
at public sale, as prescribed in Transportation Code, Chapter 6. 
(F) A household goods carrier must give written notice 
of the public sale to the shipper at each address shown on the moving 
services contract. 
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(G) The moving services contract does not prohibit the 
sale of the goods under any other lawful manner if the method set out 
in the contract cannot be reasonably accomplished. 
(c) Option 2. If this option is chosen, the following language 
must be used verbatim. 
(1) Section 1 of contract terms and conditions. 
(A) The household goods carrier or party in possession 
of any of the property herein described shall be liable at common law 
for any loss thereof or damage thereto, except as hereinafter provided. 
(B) No household goods carrier or party in possession 
of all or any of the property herein described shall be liable for any loss 
thereof or damage thereto or delay caused by an act of God, the public 
enemy, the authority of law, or an act or default of the shipper or owner. 
The household goods carrier’s liability shall be that of warehouseman 
only, for loss, damage, or delay caused by fire occurring after the expi­
ration of the free time (if any) allowed by tariffs lawfully on file after 
notice of the arrival of the property at destination has been duly sent or 
given, and after placement of the property for delivery at destination, 
or tender of delivery of the property to the party entitled to receive it, 
has been made. Except in case of negligence of the household goods 
carrier or party in possession (and the burden to prove freedom from 
such negligence shall be on the household goods carrier or party in 
possession), the household goods carrier or party in possession shall 
not be liable for loss, damage, or delay occurring while the property is 
stopped and held in transit upon the request of the shipper, owner, or 
party entitled to make such request, or resulting from a defect or inher­
ent vice of the article, including susceptibility to damage because of 
atmospheric conditions such as temperature and humidity or changes 
therein, or from riots or strikes. Except in the case of household goods 
carrier’s negligence, no household goods carrier, or party in possession 
of all or any of the property herein described, shall be liable for delay 
caused by highway obstruction, faulty or impassable highway, or lack 
of capacity of any highway, bridge, or ferry, and the burden to prove 
freedom from such negligence shall be on the household goods carrier 
or party in possession. 
(C) In case of quarantine the property may be dis­
charged at the risk and expense of the owner into quarantine depot or 
elsewhere, as required by quarantine regulations or authorities, or for 
the household goods carrier’s dispatch at the nearest available point 
in the household goods carrier’s judgment, and in any such case the 
household goods carrier’s responsibility shall cease when property is 
so discharged, or property may be returned by the household goods 
carrier at the owner’s expense to the shipping point, earning freight 
both ways. Quarantine expenses of whatever nature or kind upon or in 
respect to property shall be borne by the owner of the property or the 
household goods carrier may file a lien. The household goods carrier 
shall not be liable for loss or damage occasioned by fumigation or 
disinfection or other acts required or done by quarantine regulations 
or authorities even though the same may have been done by the 
household goods carrier’s officers, local agents, or employees, nor for 
detention, loss, or damage of any kind occasioned by the quarantine 
or its enforcement. A household goods carrier shall not be liable, 
except in the case of negligence, for any mistake or inaccuracy in any 
information furnished by the household goods carrier, its local agents, 
or officers, as to quarantine laws or regulations. The shipper shall hold 
the household goods carrier harmless from any expense it may incur, 
or damages it may be required to pay, by reason of the introduction 
of the property covered by this contract into any place against the 
quarantine laws or regulations in effect at such place. 
(2) Section 2 of contract terms and conditions. 
(A) A household goods carrier is not bound to transport 
property by any particular scheduled vehicle or in time for any partic­
ular market other than with reasonable dispatch. A household goods 
carrier shall have the right, in case of physical necessity, to forward 
the property by any household goods carrier or route between the point 
of shipment and the point of destination. In all cases not prohibited by 
law, where a lower value than actual value has been represented in writ­
ing by the shipper or has been agreed upon in writing as the released 
value of the property as determined by the classification or tariffs upon 
which the rate is based, such lower value plus freight charges, if paid, 
shall be the maximum amount recovered, whether or not such loss or 
damage occurs from negligence. 
(B) As a condition precedent to recovery, a claim must 
be filed in writing with the receiving or delivering household goods car­
rier, or the household goods carrier issuing the bill of lading or receipt, 
or the household goods carrier on whose line the loss, damage, injury, 
or delay occurred, or the household goods carrier in possession of the 
property when the loss, damage, injury, or delay occurred, within 90 
days after delivery of the property or, in case of failure to make deliv­
ery, then within 90 days after a reasonable time for delivery has elapsed; 
and suits shall be instituted against any household goods carrier only 
within two years and one day from the day when notice in writing is 
given by the household goods carrier to the claimant that the household 
goods carrier has disallowed the claim or any of its part or parts spec­
ified in the notice. Where a claim is not filed or a suit is not instituted 
in accordance with the foregoing provisions, a household goods carrier 
hereunder shall not be held liable, and the claim will not be paid. 
(C) Any household goods carrier or party liable on ac­
count of loss of or damage to any of the property shall have the full 
benefit of any insurance that may have been effected, upon, or on ac­
count of, said property, so far as this shall not avoid the policies or 
contracts of insurance; provided, that the household goods carrier re­
imburses the claimant for the premium paid. 
(3) Section 3 of contract terms and conditions. Except 
where such service is required as the result of household goods car­
rier’s negligence, all property shall be subject to necessary cooperage 
and baling at the owner’s cost. 
(4) Section 4 of contract terms and conditions. 
(A) Property not removed by the party entitled to re­
ceive it within the free time (if any) allowed by tariff lawfully on file 
(such free time to be computed as therein provided), after notice of the 
arrival of the property at destination has been duly sent or given, and 
after tender of the property for delivery at destination has been made, 
or property not received, at time tender of delivery of the property to 
the party entitled to receive it has been made, may be kept in vehicle, 
warehouse, or place of business of the household goods carrier, subject 
to the tariff charge for storage and to household goods carrier’s respon­
sibility as warehouseman, only, or at the option of the household goods 
carrier, may be removed to and stored in a public or licensed warehouse 
at the point of delivery or other available point, or if no such warehouse 
is available at point of delivery or at other available storage facility, at 
the cost of the owner and there held without liability on the part of the 
household goods carrier, and subject to a lien for all freight and other 
lawful charges, including a reasonable charge for storage. In the event 
consignee cannot be found at address given for delivery, notice of the 
placing of such goods in warehouse shall be mailed to the address given 
for delivery and mailed to any other address given on the bill of lading 
or receipt for notification, showing the warehouse in which the prop­
erty has been placed. 
(B) If nonperishable property which has been trans­
ported to destination hereunder is refused by consignee or the party 
34 TexReg 8300 November 20, 2009 Texas Register 
entitled to receive it upon tender of delivery, or said consignee or party 
entitled to receive it fails to receive or claim it within 15 days after 
notice of arrival shall have been duly sent or given, the household 
goods carrier may sell the same at public auction to the highest bidder, 
at such place as may be designated by the household goods carrier; 
provided, that the household goods carrier shall have first mailed, sent, 
or given to the consignor notice that the property has been refused or 
remains unclaimed, as the case may be, and that it will be subject to 
sale under the terms of the bill of lading or receipt if disposition be not 
arranged for, and shall have published notice containing a description 
of the property, the name of the party to whom consigned, or, if 
shipped order notify, the name of party to be notified, and the time and 
place of sale, once a week for two successive weeks, in a newspaper 
of general circulation at the place of sale or nearest place where such 
newspaper is published. Thirty days must elapse after notice that the 
property was refused or remains unclaimed was mailed, sent, or given 
before notice of sale may be published. 
(C) If perishable property which has been transported 
is refused by the consignee or party entitled to receive it, or the con­
signee or party entitled to receive it shall fail to receive it promptly, 
the household goods carrier may, in its discretion, to prevent deterio­
ration or further deteriorations, sell the same to the best advantage at 
private or public sale; provided, that if time serves for notification to 
the consignor or owner of the refusal of the property or the failure to 
receive it and request for disposition of the property, notification shall 
be given, in such manner as the exercise of due diligence requires be­
fore the property is sold. 
(D) If the procedure provided for in this section is not 
possible, it is agreed that nothing contained in the section shall be con­
strued to abridge the right of the household goods carrier at its option 
to sell the property under such circumstances and in such manner as 
may be authorized by law. 
(E) The proceeds of the sale shall be applied by the 
household goods carrier to the payment of freight, demurrage, storage, 
and any other lawful charges and the expense of notice, advertisement, 
sale, and other necessary expense and of caring for and maintaining the 
property, if proper care requires special expense. If there is a balance 
it shall be paid to the owner of the property. 
(F) If the household goods carrier is directed by the con­
signor or its agent to load property from (or render any services at) a 
place or places at which the consignor or its agent is not present, the 
property shall be at the risk of the owner before loading. 
(G) If the household goods carrier is directed by the 
consignee or its agent to unload or deliver property (or render any ser­
vices) at the place or places at which the consignee or its agent is not 
present, the property shall be at the risk of the owner after unloading 
or delivery. 
(5) Section 5 of contract terms and conditions. A house­
hold goods carrier shall not carry or be liable in any way for documents, 
specie, or for articles of extraordinary value not specifically rated in the 
published classification or tariffs unless a special agreement to do so 
and a stipulated value of the articles are endorsed. 
(6) Section 6 of contract terms and conditions. Every party, 
whether the principal or local agent, shipping explosives or dangerous 
goods, without previous full written disclosure to the household goods 
carrier of their nature, shall be liable for and indemnify the household 
goods carrier against all loss or damage caused by the goods, and the 
goods may be warehoused at the owner’s risk and expense or destroyed 
without compensation. 
(7) Section 7 of contract terms and conditions. 
(A) The owner or consignee shall pay the freight and 
all other lawful charges accruing on said property; but, except in those 
instances where it may lawfully be authorized to do so, no household 
goods carrier shall deliver or relinquish possession at destination of 
the property covered by this bill of lading or receipt until all rates and 
charges have been paid. The consignor shall be liable for the freight 
and all other lawful charges, except that if the consignor stipulates, by 
signature, in the space provided for that purpose on the face of this bill 
of lading or receipt that the household goods carrier shall not make 
delivery without requiring payment of the charges and the household 
goods carrier, contrary to such stipulation shall make delivery without 
requiring such payment, the consignor (except as hereinafter provided) 
shall not be liable for the charges. Where the household goods carrier 
has been instructed by the shipper or consignor to deliver the property 
to a consignee other than the shipper or consignor, the consignee shall 
not be legally liable for transportation charges in respect of the trans­
portation of the property (beyond those billed against him at the time of 
delivery for which he is otherwise liable) which may be found to be due 
after the property has been delivered to him, if the consignee is an agent 
only and has no beneficial title in said property, and prior to delivery 
of said property has notified the delivering household goods carrier in 
writing of the fact of such agency and absence of beneficial title, and, in 
the case of a shipment reconsigned or diverted to a point other than that 
specified in the original bill of lading or receipt, has also notified the 
delivering household goods carrier in writing of the name and address 
of the beneficial owner of said property; and, in such cases the shipper 
or consignor, or, in the case of a shipment so reconsigned or diverted, 
the beneficial owner shall be liable for such additional charges. 
(B) If the consignee has given to the household goods 
carrier erroneous information as to whom the beneficial owner is, such 
consignee shall be liable for the additional charges. Nothing herein 
shall limit the right of the household goods carrier to require at time of 
shipment the payment or guarantee of the charges. If upon inspection 
it is ascertained that the articles shipped are not those described in this 
bill of lading or receipt, the freight charges must be paid on the articles 
actually shipped. 
(8) Section 8 of contract terms and conditions. If this bill 
of lading or receipt is issued on the order of the shipper or his agent, 
in exchange or in substitution for another bill of lading or receipt, the 
shipper’s signature to the prior bill of lading or receipt as to the state­
ment of value or otherwise, or election of common law or bill of lading 
or receipt, in or in connection with such prior bill of lading or receipt, 
shall be considered a part of this bill of lading or receipt as fully as if 
the same were written or made in or in connection with this bill of lad­
ing or receipt. 
(9) Section 9 of contract terms and conditions. Any alter­
ation, addition, or erasure in this bill of lading or receipt which shall be 
made without the special notation herein of the agent of the household 
goods carrier issuing this bill of lading or receipt, shall be without ef­
fect, and this bill of lading or receipt shall be enforceable according to 
its original tenor. 
§218.59. Inventories. 
(a) Applicability. A household goods carrier has the option of 
preparing an inventory of the shipment. 
(b) Inventories prepared by the carrier. A household goods 
carrier may prepare a complete or partial inventory for its own use 
without an agreement between the carrier and shipper. The household 
goods carrier may not charge a fee for preparing an inventory for its 
own use. 
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(c) Inventories prepared by the carrier and shipper. If the 
household goods carrier and shipper agree to the preparation of an 
inventory, the carrier may assess a fee for this service. 
(1) Information contained in the inventory. 
(A) The inventory must contain the shipper’s name and 
the household goods carrier’s name as it appears on its motor carrier 
certificate of registration. The inventory may not include the name, 
logo, or motor carrier registration number of any other motor carrier. 
The inventory may include the name of the household goods carrier’s 
agent as it is listed on the carrier’s agent filing with the department. 
(B) The inventory must describe each item in the ship­
ment. If any charges are based on the size of the containers, the in­
ventory must list the quantity and size of each container. Additionally, 
if the household goods carrier assesses handling charges for specific 
items, such as, pianos, the inventory must show these items separately, 
if not already shown on the moving services contract. 
(C) The inventory must describe and use the symbol 
"CP" for all containers packed or crated by the carrier. Additionally, 
the inventory must describe and use the symbol "PBO" for all contain­
ers packed or crated by the shipper. 
(D) The inventory must include a key for any abbrevi­
ation used to describe the condition of the items. 
(2) Inventory at origin. The inventory shall be signed by 
the household goods carrier and the shipper at origin. The inventory 
must include a conspicuous statement that the shipper’s signature is 
affirming the contents and condition of the items in the shipment. 
(3) Inventory at destination. The carrier shall sign the in­
ventory at destination. A legible copy of the inventory shall be given 
to the shipper. The inventory must include the following statement ad­
jacent to the shipper’s signature line, "Signing the inventory means: 
(A) all items loaded have been received, except as 
noted; 
(B) obvious loss or damage has been noted; and 
(C) signing the inventory does not waive a claimant’s 
right to file a claim." 
(4) Combination document. The inventory may be com­
bined with other shipping documents, such as the moving services con­
tract, into a single document. If the inventory is combined with other 
shipping documents, the purpose of each signature line on the combina­
tion document must be clearly indicated. Each signature is independent 
and shall not be construed as an agreement to all portions and terms of 
the combination document. 
§218.60. Determination of Weights. 
(a) Shipment weights. A carrier transporting household goods 
on a not-to-exceed proposal using shipment weight as a factor in deter­
mining transportation charges shall determine the weight of each ship­
ment transported prior to the assessment of any charges. Except as pro­
vided in this section, the weight shall be obtained on a certified scale. 
(b) Weighing procedures. 
(1) The weight of each shipment shall be obtained by de­
termining the difference between the: 
(A) tare weight of the vehicle on which the shipment 
is to be loaded prior to the loading and the gross weight of the same 
vehicle after the shipment is loaded; or 
(B) gross weight of the vehicle with the shipment 
loaded and the tare weight of the same vehicle after the shipment is 
unloaded. 
(2) At the time of both weighings, all pads, dollies, 
handtrucks, ramps, and other equipment required in the transportation 
of a shipment shall be on the vehicle. Neither the driver nor any other 
person shall be on the vehicle at the time of the weighings. 
(3) The fuel tanks on the vehicle shall be full at the time of 
each weighing or, in the alternative, no fuel may be added between the 
two weighings when the tare weighing is the first weighing performed. 
(4) The trailer of a tractor-trailer vehicle combination may 
be detached from the tractor and weighed separately at each weighing 
providing the length of the scale platform is adequate to only accom­
modate and support the entire trailer at one time. 
(5) Shipments weighing 1,000 pounds or less may be 
weighed on a certified platform or warehouse scale prior to loading 
for transportation or subsequent to unloading. 
(6) The net weight of shipments transported in containers 
shall be the difference between the tare weight of the container, includ­
ing all pads, blocking and bracing used or to be used in the transporta­
tion of the shipment, and the gross weight of the container with the 
shipment loaded. 
(7) The shipper or any other person responsible for the pay­
ment of the freight charges shall have the right to observe all weighings 
of the shipment. The household goods carrier must advise the ship­
per or any other person entitled to observe the weighings of the time 
and specific location where each weighing will be performed and must 
give that person a reasonable opportunity to be present to observe the 
weighings. Waiver by a shipper of the right to observe any weighing 
or reweighing is permitted and does not affect any rights of the shipper 
under this subchapter. 
(c) Weight tickets. 
(1) The carrier shall obtain a separate weight ticket for each 
weighing required under this subsection and the ticket shall be carried 
on the vehicle. However, if both weighings are performed on the same 
scale, one weight ticket may be used to record both weighings. Every 
weight ticket shall be signed by the person performing the weighing. 
Weight tickets shall be attached to the carrier’s copy of moving services 
contract covering the shipment. Weight tickets shall contain: 
(A) the complete name and location of the scale; 
(B) the date of each weighing; 
(C) identification of the weight entries as being tare, 
gross, or net weights; 
(D) the company or carrier identification of the vehicle; 
and 
(E) the last name of the shipper as it appears on the mov­
ing services contract. 
(2) This ticket must be retained by the carrier as part of 
the file on the shipment. A bill presented to collect any shipment 
charges dependent on the weight transported must be accompanied by 
true copies of all weight tickets obtained in the determination of the 
shipment weight. 
(d) Reweighing of shipments. Before unloading a shipment 
weighed at origin and after the shipper is informed of the billing weight 
and total charges, the shipper may request a reweigh. The charges shall 
be based on the reweigh weight. 
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(e) Stored shipments. If a shipment is weighed and placed in 
storage in transit or delivered out of storage to destination by another 
vehicle, then no additional weighing shall be required unless the ship­
ment has been decreased or increased in weight subsequent to the orig­
inal weighing of the shipment. 
(f) Constructive weight. Where no certified scale is available 
at origin, at a point en route, or at destination, a constructive weight, 
based on seven pounds per cubic foot of properly loaded space may be 
used to determine the weight of the household goods shipment. 
§218.61. Claims. 
(a) Filing of claims. A household goods carrier must act on all 
claims filed by a shipper on shipments of household goods according 
to this section. 
(1) A claim must be filed in writing or by electronic docu­
ment transfer with the household goods carrier or the household goods 
carrier’s agent whose name appears on the moving services contract. A 
claim is considered filed on the date the claim is received by the house­
hold goods carrier. A shipper must file a written claim within 90 days: 
(A) of delivery of the shipment to the final destination; 
or 
(B) after a reasonable time for delivery has elapsed in 
the case of failure to make delivery. 
(2) The claim must include enough facts to identify the 
shipment. The claim must also describe the type of claim and request 
a specific type of remedy. 
(3) Shipping documents may be used as evidence to sup­
port a claim, but cannot be substituted for a written claim. 
(4) A claim submitted by someone other than the owner of 
the household goods must be accompanied by a written explanation of 
the claimant’s interest in the claim. 
(b) Acknowledgment and disposition of filed claims. 
(1) A household goods carrier shall send a written ac­
knowledgment of the claim to the claimant within 20 days (excluding 
Sundays and nationally recognized holidays) after receipt of the claim 
by the carrier or his agent. 
(A) The claim acknowledgment shall include the state­
ment, "Household goods carriers have 90 days from receipt of a claim 
to pay, decline to pay, or make a firm settlement offer, in writing, to 
a claimant. Questions or complaints concerning the household goods 
carrier’s claims handling should be directed to the DMV’s Motor Car­
rier Division at 1-888-368-4689. Additionally, a claimant has the right 
to request mediation from DMV within 30 days (excluding Sundays 
and nationally recognized holidays) after any portion of the claim is 
denied by the carrier, the carrier makes a firm settlement offer that is 
not acceptable to the claimant, or 90 days has elapsed since the carrier 
received the claim and the claim has not been resolved." 
(B) The household goods carrier is not required to issue 
the acknowledgment letter prescribed in this subsection if the claim 
has been resolved or the household goods carrier has initiated com­
munication with the claimant within 20 days (excluding Sundays and 
nationally recognized holidays) after receipt of the claim. However, 
the burden of proof of the claim resolution or communication with the 
claimant is the responsibility of the household goods carrier. 
(2) After a thorough investigation of the facts, the house­
hold goods carrier shall pay, decline to pay, or make a firm settlement 
offer in writing to the claimant within 90 days after receipt of the claim 
by the household goods carrier or its household goods agent. The set­
tlement offer or denial shall state, "A claimant has the right to seek 
mediation through DMV within 30 days (excluding Sundays and na­
tionally recognized holidays) after any portion of the claim is denied by 
the carrier, the carrier makes a firm settlement offer that is not accept­
able to the claimant, or 90 days has elapsed since the carrier received 
the claim and the claim has not been resolved." 
(3) A household goods carrier must provide a copy of the 
shipping documents to the shipper’s insurance company upon request. 
The carrier may assess a reasonable fee for this service. 
(c) Documenting loss or damage to household goods. 
(1) Inspection. If a loss or damage claim is filed and the 
household goods carrier wishes to inspect the items, the carrier must 
complete any inspection as soon as possible, but no later than 30 cal­
endar days, after receipt of the claim. 
(2) Payment of shipping charges. Payment of shipping 
charges and payment of claims shall be handled separately, and one 
shall not be used to offset the other unless otherwise agreed upon by 
both the household goods carrier and claimant. 
(d) Claim records. A household goods carrier shall maintain 
a record of every claim filed. Claim records shall be retained for two 
years as required by §218.32 of this chapter (relating to Motor Car­
rier Records). At a minimum, the following information on each claim 
shall be maintained in a systematic, orderly and easily retrievable man­
ner: 
(1) claim number (if assigned), date received, and amount 
of money or the requested remedy; 
(2) number (if assigned) and date of the moving services 
contract; 
(3) name of the claimant; 
(4) date the carrier issued its claim acknowledgment letter; 
(5) date and total amount paid on the claim or date and rea­
sons for disallowing the claim; and 
(6) dates, time, and results of any mediation coordinated by 
the department. 
§218.62. Mediation by the Department. 
(a) The claimant may make a written request to the department 
for mediation. 
(b) The claimant must attempt to resolve the claim with the 
household goods carrier by making a reasonable effort to follow the 
household goods carrier’s claim process before requesting mediation 
by the department. 
(c) Requests for mediation must be made within 30 days (ex­
cluding Sundays and nationally recognized holidays) after the earliest 
of the following events: 
(1) any portion of the claim is denied by the carrier; 
(2) the carrier makes a firm settlement offer that is not ac­
ceptable to the claimant; or 
(3) 90 days has elapsed since the carrier received the claim 
and the carrier has not responded to the claimant as prescribed in 
§218.61(b)(2) of this subchapter (relating to Claims). 
(d) Except as provided in subsection (e) of this section, the de­
partment will deny a request for mediation made more than 120 days 
(excluding Sundays and nationally recognized holidays) after the car­
rier received the claim. Additionally, the department will deny a re­
quest for mediation if the carrier did not receive the claim within 90 
days after the delivery of the shipment to the final destination or within 
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90 days after a reasonable time for delivery has elapsed in the case of 
failure to make delivery. 
(e) The department may grant a mediation request if the 
claimant and the carrier agree to participate in the mediation process 
and: 
(1) the claimant was not advised in writing at least one time 
of the right to mediation as required by §218.61(b)(1)(A) or (2) of this 
subchapter; or 
(2) the claimant does not receive the written denial or set­
tlement offer letter required by §218.61(b)(2) of this subchapter. 
(f) For purposes of subsection (c)(1) and (2) of this section, the 
30 day deadline for requesting mediation is calculated from the latter 
of: 
(1) the date of the claim denial or settlement offer letter; or 
(2) the date the claim denial or settlement offer letter is 
mailed or faxed to the claimant. 
(g) The department will not grant more than one mediation 
request to a claimant for one shipment of household goods. 
(h) The department will coordinate the selection of a mediator. 
The mediation will be conducted by written submissions, telephone 
conferences, or mediation sessions held at the department’s facilities 
in Austin. The department will establish the time, date, and form of the 
mediation session. 
(i) Household goods carriers must participate in this media­
tion process. The department may impose administrative sanctions, 
under §218.71 of this chapter (relating to Administrative Penalties), on 
a household goods carrier who refuses to participate in the mediation 
process or otherwise fails to comply with the requirements of this sec­
tion. 
(j) If the claimant fails to appear at the mediation after due 
notice or, if the mediator determines the claimant has not cooperated 
in the mediation process, the department’s mediation process shall be 
considered concluded. The claimant may consider pursuing the claim 
through an appropriate court of law. 
(k) The mediator shall preside and have discretion over the 
mediation procedures, including the ability to require the claimant and 
the household goods carrier to provide information and documents in 
a timely fashion. 
(l) If the household goods carrier makes a written report of the 
results of the inspection documenting the lost or damaged household 
goods and uses the report during the department’s mediation, then the 
carrier shall provide the original or a legible copy of the report to the 
claimant. 
§218.63. Annual Report. 
(a) Submission date. On or before the 15th day of May of each 
year, every household goods carrier shall file a copy of its annual oper­
ating report (on a form approved by the director) with the department. 
(b) Contents. Annual reports shall include, at a minimum, the 
following information on intrastate household goods shipments: 
(1) the total number of shipments; 
(2) the total number of claims that resulted in mediations 
coordinated by the department; and 
(3) the total number of claims resolved after a lawsuit was 
filed. 
§218.64. Rates. 
(a) Ratemaking. A household goods carrier and/or its house­
hold goods agent shall set maximum rates and charges for services in 
its applicable tariff. The household goods carrier and/or its household 
goods agent shall disclose the maximum rates and charges to prospec­
tive shippers before transporting a shipment between two incorporated 
cities. 
(b) Prohibited charges and allowances. A household goods 
carrier and/or its household goods agent shall not charge more than 
the maximum charges published in its tariff on file with the department 
for services associated with transportation between two incorporated 
cities. 
(c) Collective ratemaking agreements. 
(1) Eligibility. In accordance with Transportation Code, 
§643.154, a household goods carrier and/or its household goods agent 
may enter into collective ratemaking agreements between one or more 
other household goods carriers or household goods agents concerning 
the establishment and filing of maximum rates and charges, classifica­
tions, rules, or procedures. 
(2) Designation of collective ratemaking associations. An 
approved association may be designated by a member household goods 
carrier as its collective ratemaking association for the purpose of filing 
a tariff containing maximum rates and charges required by §218.65 of 
this subchapter (relating to Tariff Registration). 
(3) Submission. In accordance with Transportation Code, 
§643.154, a collective ratemaking agreement shall be filed with the 
department for approval. The agreement shall include the following 
information: 
(A) full and correct name, business address (street and 
number, city, state and zip code), and phone number of the association; 
(B) whether the association is a corporation or partner­
ship; and 
(i) if a corporation, the government, state, or terri­
tory under the laws of which the applicant was organized and received 
its present charter; and 
(ii) if an association or a partnership, the names of 
the officers or partners and date of formation; 
(C) full and correct name and business address (city and 
state) of each household goods carrier on whose behalf the agreement 
is filed and whether it is an association, a corporation, an individual, or 
a partnership; 
(D) the name, title, and mailing address of counsel, offi ­
cer, or other person to whom correspondence in regard to the agreement 
should be addressed; and 
(E) a copy of the constitution, bylaws, or other docu­
ments or writings, specifying the organization’s powers, duties, and 
procedures. 
(4) Signature. The collective ratemaking agreement shall 
be signed by all parties subject to the agreement or the association’s 
executive officer. 
(5) Incomplete agreement. If the department receives an 
agreement which does not comply with this subsection, the department 
will send a letter to the individual submitting the agreement. The letter 
shall identify the information that is missing and advise the associa­
tion that the agreement will not be processed until the information is 
received. 
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(6) Approval. In accordance with Transportation Code, 
§643.154, the director or designee will approve a collective ratemaking 
agreement if the agreement provides that: 
(A) all meetings are open to the public; and 
(B) notice of meetings shall be sent to shippers who are 
multiple users of household good carriers. 
(7) Noncompliance. 
(A) If the director or designee determines that an agree­
ment does not comply with paragraph (6) of this subsection, the depart­
ment will notify the association representative by certified mail of: 
(i) the specific reason that an agreement is not being 
approved; and 
(ii) the hearing date. 
(B) If the association representative resubmits an ac­
ceptable agreement which meets the requirements of paragraph (6) of 
this subsection within 10 business days prior to the hearing date, the 
hearing will be canceled and the agreement will be approved. The State 
Office of Administrative Hearings (SOAH) shall conduct the hearing 
in accordance with §1.21 et seq. of this title (relating to Contested Case 
Procedure). 
(C) If the hearing is held, the presiding officer shall ex­
plain the reason(s) that the agreement was rejected. The association 
representative will be allowed to respond to the objections and present 
evidence or exhibits which relate to his or her response. The hearing ex­
aminer, based on the evidence provided, will make a recommendation 
to the board commission whether the agreement should be approved 
or resubmitted. The association representative shall be advised of the 
examiner’s recommendation. The final order will be submitted to the 
board commission for approval. 
(8) New parties to an agreement. An updated agreement 
shall be filed with the department as new parties are added. 
(9) Amendments to approved agreements. Amendments to 
approved agreements (other than as to new parties) may become effec­
tive only after approval of the department. 
§218.65. Tariff Registration. 
(a) Submission. In accordance with Transportation Code, 
§643.153, a household goods carrier and/or its household goods agent 
shall file a tariff with the department. The tariff shall establish max­
imum rates and charges for transportation services when a highway 
between two or more incorporated cities, towns or villages is traversed. 
A household goods carrier who is not a member of an approved 
association under §218.64 of this subchapter (relating to Rates) shall 
file a tariff individually. In lieu of filing individually, a household 
goods carrier or its household goods agent, that is a member of an 
approved association in accordance with §218.64 of this subchapter, 
may designate a collective association as its ratemaking association. 
The association may file a tariff, as required by this subsection, for 
member carriers. 
(1) Contents. The tariff: 
(A) shall set out all rates, charges, rules, regulations, or 
other provisions, in clear and concise terms, used to determine total 
transportation charges; 
(B) may provide for the offering, selling, or procuring 
of insurance as provided in §218.54 of this subchapter (relating to Sell­
ing Insurance to Shippers); 
(C) may provide for the base transportation charge to 
include assumption by the household goods carrier for the full value of 
the shipment in the event a policy or other appropriate evidence of the 
insurance purchased by the shipper from the household goods carrier 
is not issued to the shipper at the time of purchase; 
(D) shall describe the procedure for determining 
charges that are below the maximum rate for each service performed; 
and 
(E) shall reference a specific mileage guide or source, 
if information on rates and charges based on mileage is included in the 
tariff (The referenced mileage guide shall be filed with the department 
as an addendum to the tariff. If the household goods carrier utilizes a 
computer database as a mileage guide, the household goods carrier shall 
allow department personnel free access to the system when conducting 
an inquiry regarding a specific movement performed by the household 
goods carrier). 
(2) Interstate tariff. In accordance with Transportation 
Code, §643.153, a household goods carrier may satisfy the require­
ments of this subsection by filing a copy of its tariff governing 
interstate household goods transportation services. 
(3) Transmittal letter. A transmittal letter shall accompany 
a tariff being filed. The transmittal letter shall provide: 
(A) the name of the household goods carrier; 
(B) the Texas mailing address and street address of the 
household goods carrier’s principal office; 
(C) the household goods carrier’s registration number; 
(D) the name and title of the household goods carrier’s 
representative authorizing the tariff filing; and 
(E) whether the tariff is being filed on behalf of a mem­
ber carrier. 
(4) Format. Tariffs shall be filed: 
(A) on 8 1/2" x 11" paper; 
(B) with a cover sheet showing: 
(i) the name of the issuing household goods carrier 
or collective ratemaking association; 
(ii) the Texas mailing and street address; 
(iii) the issuance date of the tariff; 
(iv) the effective date of the tariff; and 
(v) the tariff number; and 
(C) separated into the following sections: 
(i) general rules; 
(ii) accessorial services; and 
(iii) rates. 
(5) Item numbers. Individual items shall be titled and des­
ignated by item number. 
(6) Amendments. Any amendment to a tariff shall be filed 
with the department not less than 10 days prior to the effective date of 
the amendment. The household goods carrier or collective ratemaking 
association filing on behalf of its member may either file an amended 
tariff in total or an amendment referencing the specific sections and 
items which are being amended. The amendment format shall be the 
same as required by paragraph (4) of this subsection. A transmittal 
letter providing the same information as required by paragraph (3) of 
this subsection shall accompany the amendment filing. 
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(7) Rejection. The department will reject a tariff or amend­
ment filing if it is determined the tariff: 
(A) fails to meet the requirements of this section; or 
(B) fails to fully disclose, in clear and concise terms, all 
rates, charges, and rules. 
(8) Electronic filings. A household goods carrier may file 
an electronic copy of its tariff provided that the document is consis­
tent with the provision of this subsection and is formatted in Microsoft 
Word or other format approved by the director. 
(b) Operations. The department will accept a tariff which is 
in substantial compliance with this section if the tariff was submitted 
prior to November 1, 1995. 
(c) Access. In accordance with Transportation Code, 
§643.153, tariffs filed in accordance with this section will be made 
available for public inspection at the Motor Carrier Division, 4000 
Jackson Avenue, Building 1, Austin, Texas, 78731, and by calling 
1-888-368-4689. 
(d) Conflicts. All provisions of household goods carriers’ tar­
iffs are superseded to the extent they may conflict with the provisions 
of this chapter. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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SUBCHAPTER F. ENFORCEMENT 
43 TAC §§218.70 - 218.77 
STATUTORY AUTHORITY 
The new sections are proposed under Transportation Code, 
§1002.001, which provides the Texas Motor Vehicles Board with 
the authority to establish rules for the conduct of the work of the 
department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 643, Subchapter B, and Subchap­
ter F. 
§218.70. Purpose. 
The purpose of this subchapter is to provide for an efficient and effec­
tive system of enforcement of Transportation Code, Chapters 643, 645, 
and 648, by setting out procedures for administrative penalties, the sus­
pension revocation and denial of motor carrier registration and leasing 
business registration, cease and desist orders, and probation of the sus­
pension of a motor carrier’s certificate of registration. 
§218.71. Administrative Penalties. 
(a) Authority. The department may impose an administrative 
penalty against a motor carrier required to register under this section if 
the motor carrier violates a provision of Transportation Code, Chapter 
643 or Chapter 645 or violates a rule or order adopted under Trans­
portation Code, Chapter 643 or Chapter 645. 
(b) Amount of penalty. 
(1) The penalty for each violation may be in an amount not 
to exceed $5,000. 
(2) If it is found that the motor carrier knowingly commit­
ted a violation, the penalty for that violation may be in an amount not to 
exceed $15,000. A person acts knowingly if that person has acted with 
knowledge that acts are in violation of Transportation Code, Chapter 
643 or Chapter 645, or a rule or order adopted under Transportation 
Code, Chapter 643 or Chapter 645. 
(3) If it is found that the motor carrier knowingly commit­
ted multiple violations, the aggregate penalty for the multiple violations 
may be in an amount not to exceed $30,000. Multiple violations are all 
violations arising during a single episode pursuant to one scheme or 
course of conduct. 
(4) Each day a violation continues or occurs is a separate 
violation for purposes of imposing a penalty. 
(5) Any recommendation that a penalty should be imposed 
must be based on the following factors: 
(A) the seriousness of the violation; including the na­
ture, circumstances, extent and gravity of any prohibited acts, and the 
hazard or potential hazard created to the health, safety or economic 
welfare of the public; 
(B) the economic harm to property or the environment 
caused by the violation; 
(C) the history of previous violations; 
(D) the amount necessary to deter future violations; 
(E) efforts made to correct the violation; and 
(F) any other matters that justice may require. 
§218.72. Administrative Sanctions. 
(a) Grounds for action. The department may suspend, revoke, 
or deny a certificate of registration of a motor carrier or leasing business 
if the motor carrier or leasing business: 
(1) fails to maintain insurance or proof of financial respon­
sibility as required by §218.16 of this chapter (relating to Insurance 
Requirements); 
(2) fails to keep proof of insurance in the cab of each vehi­
cle as required by §218.16 of this chapter; 
(3) fails to register a vehicle requiring registration under 
Subchapter B of this chapter (relating to Motor Carrier Registration); 
(4) is a for-hire motor carrier of passengers required to reg­
ister with the Federal Motor Carrier Safety Administration and the fed­
eral registration is denied, revoked, suspended, or terminated; 
(5) violates any provision of Transportation Code, Chapter 
643; 
(6) knowingly provides false information on any form filed 
with the department under this chapter or Transportation Code, Chapter 
643; or 
(7) violates an order adopted under this chapter or Trans­
portation Code, Chapter 643. 
(b) Department of Public Safety enforcement recommenda­
tions. 
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(1) The department may suspend or revoke a certificate of 
registration of a motor carrier upon a written request by the Department 
of Public Safety, if a motor carrier: 
(A) has an unsatisfactory safety rating under 49 C.F.R., 
Part 385; or 
(B) has multiple violations of Transportation Code, 
Chapter 644, a rule adopted under that chapter, or Transportation 
Code, Title 7, Subtitle C. 
(2) A request under paragraph (1) of this subsection must 
include documentation showing the violation. 
(c) Probation. 
(1) The department may probate any suspension ordered 
under this section. 
(2) In determining whether to probate a suspension, the de­
partment will review: 
(A) the seriousness of the violation; 
(B) prior violations by the motor carrier; 
(C) whether the department has previously probated a 
suspension for the motor carrier; 
(D) cooperation by the motor carrier in the investigation 
and enforcement proceeding; and 
(E) the ability of the motor carrier to correct the viola­
tions. 
(3) The department shall set the length of the probation 
based on the seriousness of the violation and previous violations by 
the motor carrier. 
(4) The department will require that the motor carrier re­
port monthly to the department any information necessary to determine 
compliance with the terms of the probation. 
(5) The department may revoke the probation and order the 
initial suspension and administrative penalty if the motor carrier fails 
to abide by any terms of the probation. 
§218.73. Administrative Proceedings. 
(a) If the department decides to take an enforcement action un­
der §218.71 of this subchapter (relating to Administrative Penalties) or 
§218.72 of this subchapter (relating to Administrative Sanctions), the 
department shall give written notice to the motor carrier by first class 
mail to the carrier’s address as shown in the records of the department. 
(b) The notice required by subsection (a) of this section must 
include: 
(1) a brief summary of the alleged violation; 
(2) a statement of each sanction; 
(3) the effective date of each sanction; 
(4) a statement informing the carrier of the carrier’s right 
to request a hearing; 
(5) a statement as to the procedure for requesting a hearing, 
including the period during which a request must be made; and 
(6) a statement that the proposed penalties and sanctions 
will take effect on the date specified in the letter if the motor carrier 
fails to request a hearing. 
(c) The motor carrier must submit a written request for a hear­
ing to the address provided in the notice not later than the 26th day after 
the date the notice is mailed. 
(d) On receipt of the written request for a hearing the depart­
ment will refer the matter to the State Office of Administrative Hear­
ings. When the hearing is set, the department will give notice of the 
time and place of the hearing to the carrier. 
(e) If the motor carrier does not make a written request for a 
hearing or enter into a settlement agreement under §218.74 of this sub­
chapter (relating to Settlement Agreements) before the 27th day after 
the date the notice is mailed, the department’s decision becomes final 
and unappealable. 
§218.74. Settlement Agreements. 
(a) The department and the alleged violator may enter into 
a compromise settlement agreement at any time before the issuance 
of a final decision. The compromise settlement agreement must pro­
vide that the alleged violator consents to the assessment of a specified 
administrative penalty or to other specified action by the department 
against the violator and must be signed by the alleged violator and the 
director. A compromise agreement is not an admission of the alleged 
violation. 
(b) If the settlement agreement requires the payment of a 
penalty to the department, the alleged violator must submit a cashier’s 
check or money order to the department in the agreed amount before 
the agreement may be executed. 
(c) Upon the execution by the director of a settlement agree­
ment, the administrative proceeding ends. The settlement is a depart­
ment order that is final and unappealable. 
(d) The settlement agreement must include a clause that al­
lows the department the authority to revoke the settlement agreement 
and initiate a hearing on the original alleged violations if the alleged 
violator fails to abide by the terms of the settlement agreement. 
§218.75. Implications for Nonpayment of Penalties. 
(a) If a motor carrier fails to pay any penalty imposed or cost 
assessed before the 61st day after the day the order imposing the penalty 
or assessing the cost becomes final, the department may initiate a new 
administrative action to revoke, suspend, or deny the motor carrier’s 
certificate of registration. 
(b) If a motor carrier’s registration is revoked or suspended 
by an administrative action under this chapter, the motor carrier is not 
eligible for a reinstatement or renewal of a registration under Subchap­
ter B of this chapter (relating to Motor Carrier Registration) until all 
required penalties, costs, fees, or expenses have been paid to the de­
partment. 
(c) If a motor carrier is denied registration under this chapter, 
the motor carrier is not eligible to register or renew the motor carrier 
registration under Subchapter B of this chapter until all required penal­
ties, costs, fees, or expenses have been paid to the department. 
§218.76. Registration Suspension Ordered under Family Code. 
(a) On receipt of a final order issued under Family Code, 
§232.003, §232.008, or §232.009, regarding child support enforce­
ment, the department will suspend: 
(1) a certificate of registration issued under Subchapter B 
of this chapter (relating to Motor Carrier Registration); or 
(2) the registration of an interstate motor carrier issued un­
der §218.18 of this chapter (relating to Unified Carrier Registration 
System). 
(b) The department will charge an administrative fee of $10 to 
a person whose registration is suspended under this section. 
(c) A suspension under this section does not require the de­
partment to give notice or otherwise follow the administrative process 
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provided under §218.73 of this subchapter (relating to Administrative 
Proceedings). 
(d) A registration suspended under this section may only be 
reinstated on receipt of an order issued under Family Code, §232.013. 
§218.77. Cease and Desist Order. 
(a) The department may issue a cease and desist order to a 
respondent: 
(1) who engages or represents itself to be engaged in a mo­
tor carrier operation that is in violation of this chapter; 
(2) to prevent a violation of this chapter; and 
(3) to protect the public health and safety. 
(b) The order shall: 
(1) be delivered by personal delivery or registered or certi­
fied mail, return receipt requested, to the person’s or entities last known 
address; and 
(2) state the effective date of the order. 
(c) The department’s cease and desist order is final, unless 
within ten days of the service of the order, the respondent files a 
written request for hearing to the department. 
(d) If a request for hearing is filed, the department shall initiate 
a contested case with the State Office of Administrative Hearing in 
accordance with Chapter 206, Subchapter D of this title (relating to 
Procedures in Contested Cases). 
(e) The cease and desist order shall remain in effect until the 
respondent comes into complete compliance with department direc­
tives and decisions, or unless otherwise provided by an order issued 
after final review by the department. 
(f) If respondent violates a cease and desist order, the depart­
ment may: 
(1) impose an administrative penalty against the respon­
dent; and 
(2) refer the matter to the appropriate authority to institute 
actions for: 
(A) an injunction against violation of the cease and de
sist order; 
(B) collection of any administrative penalty assessed by 
the department; and 
(C) any other remedy provided by law. 
­
(g) Nothing in this section precludes the department from im­
posing other administrative sanctions against the respondent while a 
cease and desist order is in effect. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Motor Vehicles 
Earliest possible date of adoption: December 20, 2009 
For further information, please call: (512) 463-8683 
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TITLE 19. EDUCATION 
PART 7. STATE BOARD FOR 
EDUCATOR CERTIFICATION 
CHAPTER 241. PRINCIPAL CERTIFICATE 
19 TAC §241.35 
Proposed amended §241.35, published in the May 1, 2009, is­
sue of the Texas Register (34 TexReg 2654), is withdrawn. The 
agency failed to adopt the proposal within six months of publica­
tion. (See Government Code, §2001.027, and 1 TAC §91.38(d).)
 






WITHDRAWN RULES November 20, 2009 34 TexReg 8309 
♦ ♦ ♦ 
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TITLE 1. ADMINISTRATION 
PART 1. OFFICE OF THE GOVERNOR 
CHAPTER 4. TEXAS MILITARY 
PREPAREDNESS COMMISSION 
SUBCHAPTER B. DEFENSE ECONOMIC 
ADJUSTMENT ASSISTANCE GRANT 
PROGRAM 
1 TAC  §§4.30 - 4.40  
The Texas Military Preparedness Commission (TMPC) adopts 
the repeal of Chapter 4, §§4.30 - 4.40, concerning the Defense 
Economic Adjustment Assistance Grant Program, without 
changes to the proposal as published in the October 2, 2009, 
issue of the Texas Register (34 TexReg 6717) and will not be 
republished. 
The 2009 Legislature enacted House Bill 2546, which amended 
§436.002 of the Local Government Code by establishing the 
TMPC within, and provided rulemaking authority to, the Texas 
Economic Development and Tourism Office. The rules currently 
in Chapter 4 are not adequate to address the rules and best prac­
tices of the Texas Economic Development and Tourism Office. 
The matters addressed by the repealed provisions will be incor­
porated into a new Chapter 4. 
No comments were received regarding the repeal of these rules. 
The repeal is adopted under House Bill 2546, Section 24, en­
acted by the 2009 Legislature, which provided rulemaking au­
thority to the Texas Economic Development and Tourism Office. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Executive Director, Economic Development and Tourism 
Office of the Governor 
Effective date: November 25, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 936-0100 
1 TAC  §§4.30 - 4.40  
The Texas Military Preparedness Commission (TMPC) adopts 
new Chapter 4, §§4.30 - 4.40, concerning the Defense Eco­
nomic Adjustment Assistance Grant (DEAAG) Program, with­
out changes to the proposed text as published in the October 
2, 2009, issue of the Texas Register (34 TexReg 6717) and will 
not be republished. 
The new sections in Chapter 4 will reflect the changes in Sec­
tions 1, 18(a), 19(6), 20(b) and 21(4) of House Bill 2546, enacted 
by the 2009 Legislature, and also implement best practices of the 
Texas Economic Development and Tourism Office. 
The new chapter outlines the requirements of the DEAAG pro­
gram. 
No comments were received regarding the new sections. 
The new sections are adopted under House Bill 2546, Section 
24, enacted by the 2009 Legislature, which provided rulemaking 
authority to the Texas Economic Development and Tourism Of­
fice. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Executive Director, Economic Development and Tourism 
Office of the Governor 
Effective date: November 25, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 936-0100 
PART 4. OFFICE OF THE SECRETARY 
OF STATE 
CHAPTER 76. USE OF A DECEASED 
INDIVIDUAL’S NAME, VOICE, SIGNATURE, 
PHOTOGRAPH, OR LIKENESS 
The Office of the Secretary of State adopts an amendment to 
§76.1 and the repeal of §76.11, concerning property rights. The 
amendment to §76.1 is adopted with a change to the web ad­
dress that was published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6723). Section 76.1 will be repub­
lished. The repeal of §76.11 is adopted without changes and will 
not be republished. 
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The non-substantive changes clarify the rules, update the mail­
ing address for the Office of the Secretary of State, provide the 
secretary of state’s website, and remove references to specific 
required forms by name. 
No comments were received regarding adoption of the amend­
ment or the repeal. 
1 TAC §76.1 
The amendment to §76.1 is adopted under the authority of 
§26.006(b), Texas Property Code, which provides for the secre­
tary of state to prescribe forms for registration of property rights. 
§76.1. Registration of Claim. 
(a) A registration of claim will be accepted for filing only upon 
submission of a completed registration form and payment of the appli­
cable fee. 
(b) The effective date of a registration of claim is the date on 
which the secretary of state receives the completed registration form 
and payment of the applicable fee. 
(c) A registration of claim must be verified and include: 
(1) the name and date of death of the deceased individual; 
(2) the name and address of the claimant; 
(3) a statement of the basis of the claim; and 
(4) a statement of the right claimed. 
(d) A registration form designed for the purpose of complying 
with Chapter 26, Texas Property Code is available on the secretary of 
state web site at www.sos.state.tx.us/statdoc/statforms.shtml or may be 
obtained by writing the Statutory Documents Section, Office of the 
Secretary of State, P.O. Box 13550, Austin, Texas 78711-3550. See 
Form 3701. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: November 26, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 463-5562 
1 TAC §76.11 
The repeal of §76.11 is adopted under the authority of 
§26.006(b), Texas Property Code, which provides for the secre­
tary of state to prescribe forms for registration of property rights. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: November 26, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 463-5562 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 80. MANUFACTURED HOUSING 
The Manufactured Housing Division of the Texas Department 
of Housing and Community Affairs (Department) adopts with­
out changes the amendments to 10 TAC Chapter 80, §§80.3, 
80.25, 80.32, 80.33, 80.40, 80.41, 80.90, and 80.92; and new 
§80.94. The text to the adopted rules without changes will not be 
republished in the Texas Register. The amendment to §80.100 
is adopted with non-substantive changes and will be republished 
in the Texas Register. The proposal was published in the August 
21, 2009, issue of the Texas Register (34 TexReg 5630). 
The rules are revised to comply with House Bill (HB) 2238 (81st 
Legislative Session, 2009), Federal Regulations, and for clarifi ­
cation purposes. 
The rules relating to installation standards are effective sixty (60) 
days following the date of publication and all other rules are ef­
fective thirty (30) days following the date of publication with the 
Texas Register of notice that the rules are adopted. 
Except as noted below, the rules as proposed on August 21, 
2009, are adopted as final rules with the following non-substan­
tive changes. 
Section 80.100(a)(32): Changed the name of the form from No­
tification of Filing Status as a Central Tax Collector to CTC Ac­
count Request Form. 
Figure: 10 TAC §80.100(b)(1): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(2): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(3): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(4): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(7): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(11): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(14): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
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Figure: 10 TAC §80.100(b)(16): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
first paragraph on page 2 was reworded to clarify the form sub­
mission requirements. 
Figure: 10 TAC §80.100(b)(17): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(19): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(24): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(27): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(29): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(30): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
New Figure: 10 TAC §80.100(b)(31): Removed "Proposed 
Form" and the revision marks in the new form. The content of 
the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(32): Changed the name of the form 
from Notification of Filing Status as a Central Tax Collector to 
CTC Account Request Form, changed wording in the notation 
at  the  bottom of Block  3 to state additional taxing entities may 
be listed on the provided addendum instead of on the reverse 
side, and reworded the statement in Block 4 for clarification. This 
form was not in the proposed rules, but the revisions are non-
substantive. 
Figure: 10 TAC §80.100(b)(35): Added the Manufactured Hous­
ing Division’s new physical address to the renewal form for ap­
plicants that wish to deliver the application in person. Removed 
"Proposed Form" and the revision marks indicating new text in 
the proposed form. 
Figure: 10 TAC §80.100(b)(38): Removed "Proposed Form" and 
the revision marks  indicating new text in the proposed form. The 
first paragraph on page 2 was reworded to clarify the form sub­
mission requirements. 
Figure: 10 TAC §80.100(b)(39): Removed "Proposed Form" and 
the revision marks  indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(40): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
Figure: 10 TAC §80.100(b)(42): Added the Manufactured Hous­
ing Division’s new physical address to the renewal form for ap­
plicants that wish to deliver the application in person. Removed 
"Proposed Form" and the revision marks indicating new text in 
the proposed form. 
Figure: 10 TAC §80.100(b)(43): Removed "Proposed Form" and 
the revision marks indicating new text in the proposed form. The 
content of the form was not changed from the proposed version. 
The following is a restatement of the rules’ factual basis: 
Section 80.3(b)(2) is adopted (without changes) to comply with 
§1201.104(f) revised by HB 2238. 
Section 80.3(k)(2) is adopted (without changes) to comply with 
§1201.009 revised by HB 2238 and to enable the user enhance­
ments available with the new system. 
Section 80.25(i)(3) and (4) is adopted (without changes) to com­
ply with Federal Regulations. 
Section 80.25(k)(3) is adopted (without changes) to comply with 
Federal Regulations. 
Section 80.32(b) is adopted (without changes) to comply with 24 
CFR §3288.5 of the Federal Regulations. 
Section 80.33(g) is adopted (without changes) to comply with 
§1201.104(f) revised by HB 2238. 
Section 80.33(k)(3) is adopted (without changes) to comply with 
federal mandates charging installers with the responsibility of 
site preparation for all new homes. This provision can only apply 
to used homes. 
Section 80.40(e) is adopted (without changes) to comply with the 
repeal of the insurance requirement by HB 2238.  
Section 80.41(a) is adopted (without changes) to comply with the 
repeal of the insurance requirement by HB 2238. 
Section 80.41(a)(2)(A) is adopted (without changes) to comply 
with §1201.104(f) revised by HB 2238. 
Section 80.41(a)(2)(B) is adopted (without changes) to comply 
with §1201.104(f) revised by HB 2238. 
Section 80.41(a)(2)(C) is adopted (without changes) to comply 
with §1201.104(f) revised by HB 2238. 
Section 80.41(d)(2) is adopted (without changes) to comply with 
§1201.104(e) revised by HB 2238. Live courses are no longer 
required. 
Section 80.41(d)(3) is adopted (without changes) to comply with 
§1201.104(e) revised by HB 2238. Live courses are no longer 
required. 
Section 80.41(d)(4)(E) is adopted (without changes) to comply 
with §1201.104(e) revised by HB 2238. Live courses are no 
longer required. 
Section 80.90(c)(2)(C) is adopted (without changes) to comply 
with §1201.058(e), revised by HB 2238, that only permits the 
waiving of a fee if the Governor by executive order or proclama­
tion declares a state of disaster under Chapter 418. 
Section 80.92(b) is adopted (without changes) to comply with 
§1201.204(c) revised by HB 2238. 
New §80.94 is adopted (without changes) to explain that the re­
port that is provided by hardcopy each month to the county tax 
assessor-collectors and county appraisal districts can be pro­
vided electronically, if requested. 
Section 80.100(a)(30) is adopted (without changes) to revise the 
title of the form from Notice of Lien for Tax Lien/Release to Notice 
of Tax Lien/Release. 
Section 80.100(a)(31) is adopted (without changes) to delete the 
Notice of Lien (Other than a Tax Lien) form and replace it with 
the new  Dispute Resolution form. 
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Section 80.100(a)(38) is adopted (without changes) to revise the 
name of the form for statutory compliance with §1201.104(f) re­
vised by HB 2238. 
Section 80.100(a)(43) is adopted (without changes) to revise 
the name of the form from Application for License Instruction 
Provider to Application for Continuing Education Provider. 
Figure: 10 TAC §80.100(b)(1) is adopted (without changes) to 
correct errors in the block for the Department’s use. 
Figure: 10 TAC §80.100(b)(2) is adopted (without changes) to 
comply with the repeal of the insurance requirement by HB 2238 
and to add  a  field for  date  of  birth in Block  9  to make it easier to  
run criminal history checks on related persons. 
Figure: 10 TAC §80.100(b)(3) is adopted (without changes) to 
comply with the repeal of the insurance requirement by HB 2238. 
Figure: 10 TAC §80.100(b)(4) is adopted (without changes) to 
comply with §1201.103(d)(1) and §1201.104(c) revised by HB 
2238. 
Figure: 10 TAC §80.100(b)(7) is adopted (without changes) to 
comply with §1201.204(c) revised by HB 2238. By emphasizing 
this requirement as a footer on the form, it may reduce the like­
lihood of being forgotten or not submitted, as is the case now. 
Figure: 10 TAC §80.100(b)(11) is adopted (without changes) to 
revise the form to correct grammatical and formatting errors. 
Figure: 10 TAC §80.100(b)(14) is adopted (without changes) to 
comply with §1201.009 and §1201.204(c) revised by HB 2238. 
For changes to comply with §1201.204(c) additional language is 
needed to direct the creditor to specify each home secured so 
they  can be notified  if  we  are made aware  that  the home is sold  
out of trust (current filing process does not specify each home 
covered under the TIF). Include summary as second page so 
homes can be specified by label and serial number(s). 
For changes to comply with §1201.009 the addition of a file num­
ber will enable the user to update the homes secured under the 
filing, electronically (with the new system). 
Figure: 10 TAC §80.100(b)(16) is adopted (without changes) to 
revise the form to correct grammatical and formatting errors. 
Figure: 10 TAC §80.100(b)(17) is adopted (without changes) to 
comply with the Federal Regulations relating to smoke alarms 
(§3285.703), water testing (§3285.603(e) and §3280.612) and 
drainage testing (§3285.605(c)). 
Figure: 10 TAC §80.100(b)(19) is adopted (without changes) to 
comply with §§1201.2055(b), 1201.2055(i), and 1201.219(b) re­
vised by HB 2238. The revisions improve efficiency by incorpo­
rating the filing of a mortgage lien on the SOL application and 
eliminating the Notice of Lien (Other than a Tax Lien) form. The 
notary requirement was repealed in HB 2238. 
Figure: 10 TAC §80.100(b)(24) is adopted (without changes) 
to add the election back into the form since HB 2238 repealed 
the notary requirement in §1201.2055(b). This will improve effi ­
ciency since it eliminates the Analyst from having to make a copy 
of the application for the applicant to make election and lets us 
utilize the addendum. 
Figure: 10 TAC §80.100(b)(27) is adopted (without changes) to 
remove the payment information because  there is no fee  for tax­
ing entities to obtain a Texas Seal. 
Figure: 10 TAC §80.100(b)(29) is adopted (without changes) to 
comply with §1201.206(a) revised by HB 2238. 
Figure: 10 TAC §80.100(b)(30) is adopted (without changes) to 
revise the title of the form, contact phone numbers, signature 
lines, and information in the section for Department use. 
New Figure: 10 TAC §80.100(b)(31) is adopted (without 
changes) to add the Dispute Resolution form to comply with 
Federal Regulations, 24 CFR §3288.5. 
Figure: 10 TAC §80.100(b)(31) is adopted (without changes) to 
delete the Notice of Lien (Other than a Tax Lien) form because 
no separate form is needed since §1201.219(b), revised by HB 
2238, enables  the notice to be incorporated in the Statement of 
Ownership and Location form. 
Figure: 10 TAC §80.100(b)(35) is adopted (with changes) to 
comply with §1201.114(a) and §1201.113. 
Figure: 10 TAC §80.100(b)(38) is adopted (without changes) to 
comply with §1201.104(f) revised by HB 2238 and formatting cor­
rections. 
Figure: 10 TAC §80.100(b)(39) is adopted (without changes) to 
comply with §1201.217(b) revised by HB 2238, which requires 
that  notice be also given  to  any known intervening owners of 
liens or equitable interest. 
Figure: 10 TAC §80.100(b)(40) is adopted (without changes) to 
comply with §1201.217(b) and (f) revised by HB 2238. 
Figure: 10 TAC §80.100(b)(42) is adopted (with changes) to 
comply with §1201.103(d)(1) and §1201.113 revised by HB 
2238. 
Figure: 10 TAC §80.100(b)(43) is adopted (without changes) to 
revise the title from Application for License Instruction Providers 
to Application for Continuing Education Providers. 
There were no comments received during the comment period 
and no requests were received for a public hearing to take com­
ments on the rules. 
SUBCHAPTER A. CODES, STANDARDS, 
TERMS, FEES AND ADMINISTRATION 
10 TAC §80.3 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905121 
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♦ ♦ ♦ 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 20, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER B. INSTALLATION 
STANDARDS AND DEVICE APPROVALS 
10 TAC §80.25 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2009. 
TRD-200905122 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: January 19, 2010 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER C. LICENSEES’ RESPONSI­
BILITIES AND REQUIREMENTS 
10 TAC §80.32, §80.33 
The amended rules are adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rules. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905123 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 20, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER E. LICENSING 
10 TAC §80.40, §80.41 
The amended rules are adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rules. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905124 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 20, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
SUBCHAPTER H. STATEMENTS OF 
OWNERSHIP AND LOCATION 
10 TAC §§80.90, 80.92, 80.94 
The new and amended rules are adopted under the Texas Man­
ufactured Housing Standards Act, Occupations Code, Chapter 
1201, §1201.052, which provides the Department with authority 
to amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the new  and amended rules.  
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 6, 
2009. 
TRD-200905125 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 20, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
♦ ♦ ♦ 
SUBCHAPTER I. FORMS 
10 TAC §80.100 
The amended rule is adopted under the Texas Manufactured 
Housing Standards Act, Occupations Code, Chapter 1201, 
§1201.052, which provides the Department with authority to 
amend, add, and repeal rules governing the Manufactured 
Housing Division of the Department and under Government 
Code, Chapter 2306, §2306.6014 and §2306.6020, which 
authorizes the board to adopt rules as necessary to administer 
and enforce the manufactured housing program through the 
Manufactured Housing Division. 
No other statute, code, or article is affected by the adoption of 
the amended rule. 
§80.100. List of Forms. 
(a) The following list is in numerical order with the forms lo­
cated in subsection (b) of this section. 
(1) Application for Manufacturer’s License. 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
(3) Application for Retailer with Branch Locations Li­
cense. 
(4) Application for Salesperson’s License. 
(5) Licensing Surety Bond. 
(6) Licensing Security Agreement. 
(7) Manufacturer’s Certificate of Origin (MCO). 
(8) Consumer Disclosure Statement. 
(9) Warranty and Disclosure for a Used Manufactured 
Home. 
(10) Retail Monitoring Checklist. 
(11) Consumer Notice of Licensed and Bonded Location. 
(12) Notice and Informed Consent to the Installation of a 
Used Manufactured Home on an Improperly Prepared Site. 
(13) Formaldehyde Notice. 
(14) Texas Inventory Finance Security Form. 
(15) Broker Disclosure Form. 
(16) Notice of Installation (Form T). 
(17) Installation Checklist. 
(18) Estimate for Reassigned Warranty Work. 
(19) Application for Statement of Ownership and Location. 
(20) Affidavit of Fact for Real Property. 
(21) Affidavit of Fact. 
(22) Affidavit of Error. 
(23) Affidavit of Fact for Right of Survivorship. 
(24) Addendum to Application for SOL. 
(25) Release or Foreclosure of Lien (Form B). 
(26) Statement of Inheritance (Form C). 
(27) Taxing Entity Application for Texas Seal (Form S). 
(28) Multiple Application Log (Form M). 
(29) Instructions to Third Party Closer. 
(30) Notice of Tax Lien/Release Form. 
(31) HUD Disclosure to Consumer Regarding Dispute 
Resolution. 
(32) CTC Account Request Form. 
(33) Site Preparation Notice for Used Homes Form. 
(34) Sample of Statement of Ownership and Location. 
(35) Application for License Renewal (other than a sales­
person). 
(36) Right of Rescission Waiver Form. 
(37) List of Unlicensed Installers Form. 
(38) Notice of Installation (Form T) for Provisional In­
staller’s License. 
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Home. 
(40) Affidavit of Fact for Abandonment. 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close). 
(42) Application for Salesperson’s License Renewal. 
(43) Application for Continuing Education Provider. 
(44) Statement from Tax Assessor-Collector. 
(45) Consumer Disclosure Statement (Spanish Version). 
(46) HUD Required Installation Program Disclosure to 
Consumer. 
(b) Forms. 
(1) Application for Manufacturer’s License. 
Figure: 10 TAC §80.100(b)(1) 
(2) Application for Retailer, Broker, Installer and/or Re­
builder’s License. 
Figure: 10 TAC §80.100(b)(2) 
(3) Application for Retailer with Branch Locations Li­
cense. 
Figure: 10 TAC §80.100(b)(3) 
(4) Application for Salesperson’s License. 
Figure: 10 TAC §80.100(b)(4) 
(5) Licensing Surety Bond. 
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Figure: 10 TAC §80.100(b)(5) (No change.) 
(6) Licensing Security Agreement. 
Figure: 10 TAC §80.100(b)(6) (No change.) 
(7) Manufacturer’s Certificate of Origin (MCO). 
Figure: 10 TAC §80.100(b)(7) 
(8) Consumer Disclosure Statement. 
Figure: 10 TAC §80.100(b)(8) (No change.) 
(9) Warranty and Disclosure for a Used Manufactured 
Home 
Figure: 10 TAC §80.100(b)(9) (No change.) 
(10) Retail Monitoring Checklist. 
Figure: 10 TAC §80.100(b)(10) (No change.) 
(11) Consumer Notice of Licensed and Bonded Location. 
Figure: 10 TAC §80.100(b)(11) 
(12) Notice and Informed Consent to the Installation of a 
Used Manufactured Home on an Improperly Prepared Site. 
Figure: 10 TAC §80.100(b)(12) (No change.) 
(13) Formaldehyde Notice. 
Figure: 10 TAC §80.100(b)(13) (No change.) 
(14) Texas Inventory Finance Security Form. 
Figure: 10 TAC §80.100(b)(14) 
(15) Broker Disclosure Form. 
Figure: 10 TAC §80.100(b)(15) (No change.) 
(16) Notice of Installation (Form T). 
Figure: 10 TAC §80.100(b)(16) 
(17) Installation Checklist. 
Figure: 10 TAC §80.100(b)(17) 
(18) Estimate for Reassigned Warranty Work. 
Figure: 10 TAC §80.100(b)(18) (No change.) 
(19) Application for Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(19) 
(20) Affidavit of Fact for Real Property. 
Figure: 10 TAC §80.100(b)(20) (No change.) 
(21) Affidavit of Fact. 
Figure: 10 TAC §80.100(b)(21) (No change.) 
(22) Affidavit of Error. 
Figure: 10 TAC §80.100(b)(22) (No change.) 
(23) Affidavit of Fact for Right of Survivorship. 
Figure: 10 TAC §80.100(b)(23) (No change.) 
(24) Addendum to Application for SOL. 
Figure: 10 TAC §80.100(b)(24) 
(25) Release or Foreclosure of Lien (Form B). 
Figure: 10 TAC §80.100(b)(25) (No change.) 
(26) Statement of Inheritance (Form C). 
Figure: 10 TAC §80.100(b)(26) (No change.) 
(27) Taxing Entity Application for Texas Seal (Form S). 
Figure: 10 TAC §80.100(b)(27) 
(28) Multiple Application Log (Form M). 
Figure: 10 TAC §80.100(b)(28) (No change.) 
(29) Instructions to Third Party Closer. 
Figure: 10 TAC §80.100(b)(29) 
(30) Notice of Tax Lien/Release Form. 
Figure: 10 TAC §80.100(b)(30) 
(31) HUD Disclosure to Consumer Regarding Dispute 
Resolution. 
Figure: 10 TAC §80.100(b)(31) 
(32) CTC Account Request Form. 
Figure: 10 TAC §80.100(b)(32) 
(33) Site Preparation Notice for Used Homes Form. 
Figure: 10 TAC §80.100(b)(33) (No change.) 
(34) Sample of Statement of Ownership and Location. 
Figure: 10 TAC §80.100(b)(34) (No change.) 
(35) Application for License Renewal (other than a sales­
person). 
Figure: 10 TAC §80.100(b)(35) 
(36) Right of Rescission Waiver Form. 
Figure: 10 TAC §80.100(b)(36) (No change.) 
(37) List of Unlicensed Installers Form. 
Figure: 10 TAC §80.100(b)(37) (No change.) 
(38) Notice of Installation (Form T) for Provisional In­
staller’s License. 
Figure: 10 TAC §80.100(b)(38) 
(39) Notice of Intent to Acquire Ownership of an Aban­
doned Manufactured Home. 
Figure: 10 TAC §80.100(b)(39) 
(40) Affidavit of Fact for Abandonment. 
Figure: 10 TAC §80.100(b)(40) 
(41) Disclosure to Consumer (Possible Need to Vacate 
Home if Financing does not Close). 
Figure: 10 TAC §80.100(b)(41) (No change.) 
(42) Application for Salesperson’s License Renewal. 
Figure: 10 TAC §80.100(b)(42) 
(43) Application for Continuing Education Provider. 
Figure: 10 TAC §80.100(b)(43) 
(44) Statement from Tax Assessor-Collector. 
Figure: 10 TAC §80.100(b)(44) (No change.) 
(45) Consumer Disclosure Statement (Spanish Version). 
Figure: 10 TAC §80.100(b)(45) (No change.) 
(46) HUD Required Installation Program Disclosure to 
Consumer. 
Figure: 10 TAC §80.100(b)(46) (No change.) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 6, 
2009. 
TRD-200905126 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: December 20, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 475-2206 
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TITLE 13. CULTURAL RESOURCES 
PART 2. TEXAS HISTORICAL 
COMMISSION 
CHAPTER 26. PRACTICE AND PROCEDURE 
13 TAC §26.24 
The Texas Historical Commission (hereinafter referred to as the 
Commission) adopts amendments to §26.24 of Title 13, Part 2, 
Chapter 26 of the Texas Administrative Code, concerning Re­
ports Relating to Archeological Permits, with changes to the text 
as published in the August 28, 2009, issue of the Texas Register 
(34 TexReg 5851). 
The adoption of these rule amendments are needed as part of 
the Commission’s overall effort to improve the distribution of data 
to the public and professional archeologists. 
Several email comments were received from professional 
archeologists regarding the adoption of the amendment. Com­
menter’s concerns primarily involved questions about whether 
professional archeologists would be held responsible as a 
permit condition for the distribution of copies of their reports 
to university libraries, and how the Commission would verify 
whether they had mailed those reports to libraries. In all cases, 
the Commission responded that the distribution of reports to 
university libraries would not be a permit condition and because 
of that the Commission did not plan on developing a verification 
system. A commenter also reminded us that West Texas State 
University is now called West Texas A&M University and that 
correction has been made to §26.24(a)(5). Additionally, the 
Council of Texas Archeologists asked us to add the Dolph 
Briscoe Center for American History to the list of libraries and 
that was done. 
The amendments are adopted under the Natural Resources 
Code, Title 9, Chapter 191, §191.058, which provides the 
Commission with authority to promulgate rules and require 
contract or permit conditions to reasonably effect the purposes 
of Chapter 191. 
§26.24. Reports Relating to Archeological Permits. 
(a) A report should meet the Council of Texas Archeologists 
(CTA) Guidelines for Cultural Resources Management Full Reports, 
and must be submitted to the commission meeting the following re­
quirements. 
(1) The report must contain: 
(A) a title page that includes: the name of the investi­
gation project, the name of the principal investigator and investigative 
firm, the county or counties the investigations were performed in, and 
the Antiquities Permit number, and date of publication of report; 
(B) an abstract containing descriptions of the findings, 
a list of the sites recorded and a clarification concerning which artifacts 
were curated and where they are or will be curated; 
(C) specific recommendations of which sites merit offi ­
cial designation to State Archeological Landmark status; which sites 
appear to be eligible for inclusion in the National Register of His­
toric Places; and which sites will be adversely affected by a proposed 
project. 
(2) One printed copy of the draft permit report must be sub­
mitted to the commission for review prior to the production of the final 
report. The draft report does not have to be bound, but should contain 
all of the basic content elements required for the final report. The final 
report must also contain any revisions in the draft that are required in 
writing by the commission. 
(3) Upon completion of a permitted project, and at no 
charge to the commission, the permittee, sponsor, or principal investi­
gator shall furnish the commission with one printed copy of the final 
report, which shall be an unbound copy that contains at least one map 
with the plotted location of any and all sites recorded, and two copies 
of a tagged PDF format of the report on a archival quality CD or DVD. 
One of the tagged PDF CD or DVD must include the plotted location 
of any and all sites recorded, and the other should not include the site 
location data. 
(4) A completed Abstracts in Texas Contract Archeology 
Summary Form must also be submitted with the  final report and an 
electronic copy of the abstract and the completed abstract form must 
also be forwarded to the commission and when appropriate, a Curation 
Form (printed copies available from the commission or also online at 
www.thc.state.tx.us) must also be submitted with the final report. 
(5) Ten or more printed copies of all reports without the site 
location information shall also be distributed by the permittee, spon­
sor, or principal investigator, at no cost to the commission, to uni­
versity-based libraries and archeological research facilities around the 
state. Recommended libraries include: the Texas Archeological Re­
search Laboratory at the University of Texas, the Center for Archeo­
logical Studies at Texas State University, the Center for Archeological 
Research at UTSA, the Stephen F. Austin State University library, the 
Texas Tech University library, the Texas A&M University library, the 
UT El Paso library, the Southern Methodist University library, Dolph 
Briscoe Center for American History, and the West Texas A&M Uni­
versity library. 
(b) When Antiquities Permit investigations result in negative 
findings, the report standards shall meet the CTA Guidelines for Cul­
tural Resources Management Short Reports, and production must fol­
low the same standards as set forth in subsection (a)(3) and (5) of this 
section. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Historical Commission 
Effective date: November 24, 2009 
Proposal publication date: August 28, 2009 
For further information, please call: (512) 463-1858 
TITLE 19. EDUCATION 
PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 
CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
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SUBCHAPTER O. UNIFORM RECRUITMENT 
AND RETENTION STRATEGY 
19 TAC §§4.240 - 4.245 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§4.240 - 4.245 concerning Uniform Re­
cruitment and Retention Strategy. Sections 4.240 - 4.244 are 
adopted without changes and §4.245 is adopted with changes 
to the proposed text as published in the August 7, 2009, issue 
of the Texas Register (34 TexReg 5275). 
Specifically, these new sections will implement the Uniform Re­
cruitment and Retention Strategy (URRS) for Texas public insti­
tutions of higher education. The URRS will improve programs 
to ensure the success of students in higher education and meet 
the goals of Closing the Gaps by 2015. 
The following comments were received regarding the new sec­
tions: 
Comment: The University of Texas System commented that 
institutions reporting under the current URRS program must 
provide a tremendous amount of data and information that taxes 
the existing administrative infrastructure. The proposed rule 
changes will increase data collection, require program re-design 
and analysis, and therefore increase costs for institutions. It 
is recommended that the Coordinating Board, to the greatest 
extent possible, utilize the existing reporting and analysis sys­
tem (such as the Accountability System, the Applied, Admitted, 
Enrolled report and the Closing the Gaps progress report) to 
measure progress and adopt an abbreviated reporting structure 
that identifies the institutional strategies designed to meet these 
goals. 
Response: Coordinating Board staff disagrees and no changes 
were made as a result of this comment. Coordinating Board staff 
created a new abbreviated reporting structure that requires insti­
tutions to identify URRS strategies designed to address Closing 
the Gaps targets. The new reporting format allows institutions to 
decide whether to utilize existing or new strategies to meet their 
Closing the Gaps targets. In addition, Coordinating Board staff 
will utilize existing data from other Coordinating Board reports for 
the evaluation of institutions efforts in meeting the goals of Clos­
ing the Gaps. Institutions may utilize their own internal evalu­
ation processes to determine the effectiveness of their chosen 
strategies and make any necessary adjustments. Institutions 
received the new reporting structure and forms on August 11, 
2009. 
Comment: The University of Texas System commented that 
§4.243 provides for the evaluation of the effectiveness of an 
institution’s URRS in accomplishing the goals of Closing the 
Gaps. The proposed rule will give the Coordinating Board 
staff the authority to "incorporate the URRS strategy" into the 
types and kinds of degree or other programs an institution may 
or must offer, and to substitute its judgment over strategies 
to achieve goals that are within the purview of an institution 
and its governing board. This shift threatens an institution’s 
independence. 
Response: Coordinating Board staff disagrees and no changes 
were made as a result of this comment. Coordinating Board staff 
currently provides the Board with recommendations on degree 
and program approval. At the Board’s request, the new stan­
dards for degree and program approval include the URRS. The 
Coordinating Board, Commissioner, and staff are dedicated to 
meeting the state’s goals for Closing the Gaps. The Legislature 
has also expressed the importance of meeting the state’s goals 
for Closing the Gaps to Coordinating Board members and the 
Commissioner. The Legislature is very interested in institutional 
efforts to close the gaps and in how those efforts are reflected in 
institutional targets. The legislatively mandated URRS provides 
another tool to strengthen the Coordinating Board’s and institu­
tional commitment to meeting the goals of Closing the Gaps. The 
Coordinating Board’s implementation of Closing the Gaps still al­
lows institutions and governing boards to have independence in 
the way they meet their targets for Closing the Gaps. 
Comment: The University of Texas System commented that 
§4.244 provides that the Coordinating Board shall establish 
reporting requirements to be completed by all institutions. It 
also provides that an institution’s URRS is to be considered in 
compliance only if the URRS is approved by the Coordinating 
Board staff. The proposed rule provides no standards for 
evaluation by which an institution can be guided in its efforts 
or by which an institution can be assured of compliance. This 
section also permits the Coordinating Board, at its discretion, 
to utilize external reviewers to review an institution’s URRS but 
provides no standards to guide external reviews. Standards for 
evaluation and review should be proposed to ensure uniformity 
of review and to avoid arbitrary decision-making. At a minimum, 
standards must provide for blind reviews and establish qualifi ­
cations for all reviewers. 
Response: Coordinating Board staff disagrees and no changes 
were made as a result of this comment. As part of the URRS re­
view process, external reviewers will be selected to review insti­
tutional reports using an evaluation matrix. The evaluation ma­
trix will be posted on the Coordinating Board secure site. The 
reviewers will be asked to provide recommendations and sug­
gestions during their review of the institutional reports. Coordi­
nating Board staff also review the reports internally and provide 
feedback on the reports. Reviewers will be selected from or­
ganizations such as the ones as follows: Texas Association of 
Collegiate Registrars and Admissions Officers (TACRAO); Texas 
Association of Institutional Researchers (TAIR); Society of Col­
lege and University Planners (SCUP); American Association of 
Collegiate Registrars and Admissions Officers (AACRAO). Co­
ordinating Board staff has developed standards for evaluation, 
blind reviews, and qualifications for all reviewers. As with all 
Coordinating Board reporting and funding requirements, staff is 
required to evaluate whether institutions are in compliance, in­
cluding compliance with URRS reporting requirements. 
Comment: The University of Texas System commented that 
§4.245 provides for noncompliance and for significant sanc­
tions. The lack of standards and uniformity (discussed above) 
will permit an institution to suffer significant penalty without 
recourse. The proposed rules should provide for a procedure to 
appeal decisions or determinations of the Coordinating Board 
staff. 
Response: Coordinating Board staff disagrees and no changes 
were made as a result of this comment. The Coordinating Board 
has procedures in place to appeal all decisions or determinations 
of the Coordinating Board staff. See 19 TAC §1.20 et seq. 
Comment: The University of Texas System commented that the 
reporting and administrative burdens to be imposed by the pro­
posed rule changes will create a significant workload for institu­
tions as well as the Coordinating Board. Expansion of the URRS 
program should not be undertaken until sufficient resources are 
identified to ensure that the costs imposed on institutions and the 
Coordinating Board staff are fully understood and provided for. 
ADOPTED RULES November 20, 2009 34 TexReg 8319 
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The Coordinating Board should convene a cross-section group 
of enrollment management and institutional research directors 
to redesign the URRS reporting requirements so the administra­
tive burden on institutions can be reduced and existing data re­
siding  at  the  Coordinating Board  can be used to understand  the  
progress that institutions are making toward Closing the Gaps. 
Response: Coordinating Board staff disagrees and no changes 
were made as a result of this comment. The Commissioner is 
committed to utilizing all staff resources to meet the goals of 
Closing the Gaps. Given the tie to program approval, tuition rev­
enue bonds, and grant approval processes, the new reporting 
requirements include staff from all sections of the Coordinating 
Board. Due to the importance of Closing the Gaps, the Com­
missioner will appoint a standing advisory committee to address 
all issues  related to Closing  the Gaps.  The committee  will  in­
clude presidents and provosts with the decision-making author­
ity needed to make decisions on behalf of the institution. 
The new sections are adopted under Texas Education Code, 
§61.086, which gives the Coordinating Board the authority to es­
tablish guidelines and reporting requirements, as well as adopt 
rules to enforce the requirements, conditions, and limitations of 
§61.086 for the Uniform Recruitment and Retention Strategy. 
§4.245. Noncompliance; Sanctions. 
(a) The following constitutes noncompliance: 
(1) A Coordinating Board Evaluation Fidelity Score of 1; 
(2) A report that has not been submitted by the December 
1 deadline; or 
(3) A resubmitted report that has not been submitted within 
ten business days. 
(b) For noncompliance with any Closing the Gaps by 2015 
reporting requirements, including the Uniform Recruitment and Re­
tention Strategy, the Coordinating Board shall withhold program ap­
provals as outlined in Chapter 5, Subchapter C of this title (relating to 
Approval of New Academic Programs and Administrative Changes at 
Public Universities, Health-Related Institutions, and Assesment of Ex­
isting Degree Programs), all Coordinating Board grant funding, and up 
to 22 points in the Tuition Revenue Bond approval process. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
CHAPTER 5. RULES APPLYING TO PUBLIC 
UNIVERSITIES AND HEALTH-RELATED 
INSTITUTIONS OF HIGHER EDUCATION IN 
TEXAS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §5.5 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §5.5, concerning the Uniform Ad­
mission Policy, with changes to the proposed text as published in 
the September 25, 2009, issue of the Texas Register (34 TexReg 
6588). 
Specifically, these amendments will implement requirements un­
der House Bill 3826 (80th Texas Legislature) that amend spe­
cific provisions for students admitted to public universities under 
the top 10 percent rule requiring the completion of the Recom­
mended or Advanced High School Program, or an equivalent 
curriculum, or achievement of ACT’s College Readiness Bench­
marks on the ACT assessment or a score of at least 1500 out of 
2400 for the SAT assessment. In addition, these amendments 
will provide for the admission to any public institution of higher 
education children of certain public servants killed in the line of 
duty. 
The following comments were received regarding the amend­
ments: 
Comment: In addition to the statutory reference provided in 
§5.5(b)(2)(A), TEA staff recommend adding a reference to 19 
TAC §74.63 and §74.64, concerning the recommended and 
advanced high school program. TEA staff indicates that within 
§74.63 and §74.64 are more specific requirements set out by 
the State Board of Education than what appears in the statute. 
Response: Staff concurs and has added that reference to 
§5.5(b)(2)(A). 
Comment: In subsection (c)(1), TEA staff recommend deletion 
of the reference to "diploma" since public school districts are not 
required to designate the graduation program a student com­
pletes on the high school diploma but instead on the high school 
transcript, known as the Academic Achievement Record. 
Response: Staff concurs and has made the appropriate change. 
The amendments are adopted under the Texas Education Code, 
§§51.803, 51.804, 51.805, and 51.807, which provides the Co­
ordinating Board with the authority to adopt rules relating to the 
operation of admissions programs under these sections includ­
ing, but not limited, to the top 10 percent rule. 
§5.5. Uniform Admission Policy. 
(a) Each public university shall admit first-time undergraduate 
students for each semester in accordance with Texas Education Code, 
§§51.801 - 51.809. Only The University of Texas at Austin shall admit 
students under Texas Education Code, §51.803(a-1) - (a-5) and subsec­
tion (e) of this section. 
(b) All applicants from Texas schools accredited by a gener­
ally recognized accrediting agency and who graduate in the top 10 per­
cent of their high school class shall be admitted to a general academic 
teaching institution if the student meets the following conditions: 
(1) The student graduated from high school within the two 
years prior to the academic year for which the student is applying for 
admission; 
(2) The student has met one of the following: 
(A) Successfully completed the Recommended or Ad­
vanced High School Program from a Texas public high school as out­
lined under Texas Education Code, §28.025, and §74.63 of this title 
(relating to Recommended High School Program) and §74.64 of this ti­
34 TexReg 8320 November 20, 2009 Texas Register 
tle (relating to Distinguished Achievement High School Program--Ad­
vanced High School Program); 
(B) Successfully completed a curriculum from a high 
school in Texas other than a public high school that is equivalent in 
content and rigor to the Recommended or Advanced High School Pro­
gram as outlined under subsection (c) of this section; 
(C) Satisfied ACT’s College Readiness Benchmarks on 
the ACT assessment; or 
(D) Earned on the SAT assessment a score of at least a 
1500 out of 2400, or the equivalent; 
(3) The student submitted a complete application as de­
fined by the institution before the expiration of the institution’s estab­
lished deadline; and 
(4) The student submitted an official high school transcript 
or diploma not later than the end of the student’s junior year of high 
school. The transcript or diploma must indicate that the student sat­
isfied the requirements outlined under paragraph (2)(A) or (B) of this 
section. 
(c) A student is considered to have satisfied the requirements 
of subsection (b)(2)(A) or (B) of this section if the student completed 
all or the portion of the Recommended or Advanced High School Pro­
gram or of a curriculum equivalent in content and rigor, as applicable, 
that was available to the student. Student’s may be considered to have 
completed the Recommended or Advanced High School curriculum 
if a student was unable to complete the remainder of the curriculum 
solely because courses necessary to complete the remainder were un­
available to the student at the appropriate times in the student’s high 
school career as a result of course scheduling, lack of enrollment ca­
pacity, or another cause not within the student’s control. The standards 
for determining whether a student has satisfied the requirements of this 
subsection include the following: 
(1) For a student in a Texas public high school, the public 
high school providing to a Texas public institution of higher education 
the Academic Achievement Record or transcript outlined under sub­
section (b)(4) of this section must indicate, in a form and manner pre­
scribed by the Commissioner of Higher Education, whether the student 
has completed all or a portion of the Recommended or Advanced High 
School Program or of the curriculum equivalent in content and rigor, 
as applicable, that was available. 
(2) For a student in a Texas private high school, the private 
high school providing to a Texas public institution of higher education 
the transcript or diploma outlined under subsection (b)(4) of this section 
must: 
(A) Be accredited by the Texas Private School Accred­
itation Commission or other accrediting organizations recognized by 
the Texas Education Agency; and 
(B) Indicate, in a form and manner prescribed by the 
Commissioner of Higher Education, whether the student has completed 
all or a portion of the Recommended or Advanced High School Pro­
gram or of the curriculum equivalent in content and rigor, as applicable, 
that was available. 
(d) All applicants from high schools operated by the United 
States Department of Defense and who graduate in the top 10 percent of 
their high school class shall be admitted to a general academic teaching 
institution if the student meets the following conditions: 
(1) The student graduated from high school within the two 
years prior to the academic year for which the student is applying; 
(2) The student is a Texas resident as defined in Texas Ed­
ucation Code, §54.052 or is entitled to pay tuition and fees at the rate 
provided for Texas residents for the term or semester to which the stu­
dent is admitted; and 
(3) The student submitted a complete application as de­
fined by the institution before the expiration of the institution’s estab­
lished deadline. 
(e) For the period from the 2011-2012 academic year through 
the 2015-2016 academic year, The University of Texas at Austin is not 
required to admit applicants in excess of the number needed to fill 75 
percent of first-time resident undergraduate students. 
(f) High school rank for students seeking automatic admission 
to a general academic teaching institution on the basis of their class 
rank is determined and reported as follows: 
(1) Class rank shall be based on the end of the 11th grade, 
middle of the 12th grade, or at high school graduation, whichever is 
most recent at the application deadline. 
(2) The top 10 percent of a high school class shall not con­
tain more than 10 percent of the total class size. 
(3) The student’s rank shall be reported by the applicant’s 
high school or school district as a specific number out of a specific 
number total class size. 
(4) Class rank shall be determined by the school or school 
district from which the student graduated or is expected to graduate. 
(g) A general academic teaching institution may limit the num­
ber of students admitted under this section if the number of applicants 
eligible and applying for admission to the institution under this sec­
tion exceeds by more than 10 percent the average number of first-time 
freshmen admitted the previous two academic years. If an institution 
chooses to limit the number of students admitted under this section, it 
must ensure that: 
(1) At least 97 percent of first-time freshmen admitted are 
in the top 10 percent of their high school class and; 
(2) Clear guidelines are established for the selection of stu­
dents based on one or a specified combination of the following meth­
ods: 
(A) A lottery in which all students qualified for auto­
matic admission have an equal chance for selection; 
(B) Students are selected on  a  first-come, first-admitted 
basis following receipt of a complete application; or 
(C) At least four or more criteria identified in Texas Ed­
ucation Code, §51.805 are used to select students admitted. 
(h) Each general academic teaching institution shall annually 
report to the Board the composition of the entering class of first-time 
freshmen students admitted under this section. The report shall include 
a demographic breakdown of the class including race, ethnicity, and 
economic status. Each general academic teaching institution shall pro­
vide this report to the Board annually on or before a date set by the 
Board. 
(i) Each public institution of higher education shall admit a 
student as an undergraduate if the student meets the following condi­
tions: 
(1) Is the child of a public servant listed in Texas Govern­
ment Code, §615.003 who was killed or sustained a fatal injuring in the 
line of duty; and 
ADOPTED RULES November 20, 2009 34 TexReg 8321 
♦ ♦ ♦ 
(2) Meets the minimum admissions requirements estab­
lished for purposes of this subsection by the governing board of the 
institution for high school or prior college-level grade point average 
and performance on standardized tests. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 26, 2009 
Proposal publication date: September 25, 2009 
For further information, please call: (512) 427-6114 
CHAPTER 9. PROGRAM DEVELOPMENT IN 
PUBLIC TWO-YEAR COLLEGES 
SUBCHAPTER A. DEFINITIONS 
19 TAC §9.1 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.1, concerning Definitions, 
without changes to the proposed text as published in the August 
7, 2009, issue of the Texas Register (34 TexReg 5303). 
Specifically, these amendments provide definitions for the terms 
"academic degree"; "applied associate degree"; "Career Tech-
nical/Workforce program"; "Statewide Articulated Transfer Cur­
riculum", and include the federally amended name of the Carl D. 
Perkins Career and Technical Improvement Act of 2006. 
No comments were received regarding the amendments. 
The amendments are adopted under the Texas Education Code 
Chapter 61, §61.051, which gives the Coordinating Board the 
authority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
♦ ♦ ♦ 
SUBCHAPTER B. GENERAL PROVISIONS 
19 TAC §9.27, §9.28 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.27 and §9.28, concerning 
General Provisions, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register 
(34 TexReg 5305). 
Specifically, these amendments provide inclusion of the feder­
ally amended name of the U.S. Department of Labor Employ­
ment and Training Administration and align language contained 
in Subchapter B with the federally amended Carl D. Perkins Ca­
reer and Technical Education Improvement  Act of 2006 by in­
cluding the words "career technical" in reference to workforce 
education courses. 
No comments were received regarding these amendments. 
The amendments are adopted under Texas Education Code, 
Chapter 61, §61.051, which gives the Coordinating Board the 
authority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
♦ ♦ ♦ 
SUBCHAPTER C. PURPOSE, ROLE, AND 
MISSION 
19 TAC §9.53 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.53, concerning Role, Mission, 
and Purpose of Public Two Year Colleges, without changes to 
the proposed text as published in the August 7, 2009, issue of 
the Texas Register (34 TexReg 5306). 
Specifically, these amendments delete the words "Two Year" and 
replace those words with "Public Community/Junior and Techni­
cal" in the section’s title. 
No comments were received regarding these amendments. 
The amendments are adopted under Texas Education Code 
Chapter 61, §61.051 which gives the Coordinating Board the 
authority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 5, 
2009. 
TRD-200905040 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
19 TAC §9.55 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of §9.55, concerning Board Review of 
Purpose, Role, and Mission Statements, without changes to the 
proposal as published in the August 7, 2009, issue of the Texas 
Register (34 TexReg 5306). 
Specifically, this repeal deletes the section in order to eliminate 
reference to the institutional effectiveness evaluation process for 
public two-year community and technical colleges so that a new 
evaluation process may be developed and implemented. 
No comments were received regarding this repeal. 
The repeal is adopted under Texas Education Code Chapter 61, 
§61.051, which gives the Coordinating Board the authority to co­
ordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER E. CERTIFICATE AND 
ASSOCIATE DEGREE PROGRAMS 
19 TAC §§9.92, 9.93, 9.95 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§9.92, 9.93, and 9.95, concern­
ing Certificate and Associate Degree Programs, without changes 
to the proposed text as published in the August 7, 2009, issue of 
the Texas Register (34 TexReg 5307). 
Specifically, these amendments provide a streamlined process 
for the approval of new certificate and associate degree pro­
grams and align language in Subchapter E with language con­
tained in Subchapter B by including the words "career technical" 
in reference to workforce education programs so as to be con­
sistent with language in the federally amended Carl D. Perkins 
Career and Technical Education Improvement Act of 2006. 
No comments were received regarding the amendments. 
The amendments are adopted under the Texas Education Code 
Chapter 61, §61.051 which gives the Coordinating Board the au­
thority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER F. CAREER TECHNI­
CAL/WORKFORCE CONTINUING EDUCATION 
COURSES 
19 TAC §§9.112 - 9.117 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§9.112 - 9.117, concerning 
Workforce Continuing Education Courses, without changes to 
the proposed text as published in the August 7, 2009, issue 
of the Texas Register (34 TexReg 5309). Specifically, these 
amendments align language contained in Subchapter F with 
the federally amended Carl D. Perkins Career and Technical 
Education Improvement Act of 2006 by including the words 
"career technical" in reference to workforce education courses. 
No comments were received regarding these amendments. 
The amendments are adopted under Texas Education Code, 
Chapter 61, §61.051 which gives the Coordinating Board the au­
thority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER H. PARTNERSHIPS BETWEEN 
SECONDARY SCHOOLS AND PUBLIC 
TWO-YEAR COLLEGES 
19 TAC §9.142 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.142, concerning Partnerships 
Between Secondary Schools and Public Two-Year Colleges, 
ADOPTED RULES November 20, 2009 34 TexReg 8323 
♦ ♦ ♦ 
without changes to the proposed text as published in the August 
7, 2009, issue of the Texas Register (34 TexReg 5310). Specif­
ically, these amendments change the reference to the  Carl  D.  
Perkins Vocational and Applied Technology Education Act (of 
1998) by substituting the current name of the statute: The Carl 
D. Perkins Career and Technical Education Improvement Act of 
2006. 
No comments were received regarding these amendments. 
The amendments are adopted under Texas Education Code, 
Chapter 61, §61.051 which gives the Coordinating Board the au­
thority to coordinate higher education in Texas.  
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER J. ACADEMIC ASSOCIATE 
DEGREE AND CERTIFICATE PROGRAMS 
19 TAC §9.181, §9.183 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.181 and §9.183, concern­
ing Academic Associate Degree Programs. Section 9.181 is 
adopted without changes to the proposed text as published in 
the August 7, 2009, issue of the Texas Register (34 TexReg 
5310). Section 9.183 is adopted with changes and will be 
republished. Specifically, these amendments provide new 
language in §9.181 and §9.183 to include Texas State Technical 
College-Harlingen; clarify language pertaining to the Lamar 
State Colleges; add language to stipulate that each academic 
associate degree must provide a clearly-articulated curriculum 
that can be associated with a discipline or field of study leading 
to a baccalaureate degree, and must be identified as such in 
the institution’s program inventory, and that a college may offer 
a specialized academic associate degree that incorporates 
a Board-approved statewide articulated transfer curriculum 
and a portion of the college’s approved core curriculum if the 
coursework for both would total more than 66 SCH. 
No comments were received. However, after posting the pro­
posed amendments, staff noted the need for clarification of 
§9.183(c). Existing language suggested that the provisions of 
subsection (c) applied only to paragraph (1) of the subsection 
when it was intended that the provisions of subsection (c) 
should also apply to paragraphs (2) and (3). The proposed 
amendments were edited for purposes of clarification. 
The amendments are adopted under Texas Education Code, 
Chapter 61, §61.051,  which gives  the Coordinating Board  the  
authority to coordinate higher education in Texas. 
§9.183. Degree Titles, Program Length, and Program Content. 
(a) An academic associate degree may be called an associate 
of arts (AA), an associate of science (AS), or an associate of arts in 
teaching (AAT) degree. 
(1) The associate of arts (AA) is the default title  for  an  aca­
demic associate degree program if the college offers only one type of 
academic degree program. 
(2) If a college offers both associate of arts (AA) and asso­
ciate of science (AS) degrees, the degree programs may be differenti­
ated in one of two ways, including: 
(A) The AA program may have additional requirements 
in the liberal arts and/or the AS program may have additional require­
ments in disciplines such as science, mathematics, or computer science; 
or 
(B) The AA program may serve as a foundation for the 
BA degree and the AS program for the BS degree. 
(C) Each academic associate degree must provide a 
clearly-articulated curriculum that can be associated with a discipline 
or field of study leading to a baccalaureate degree, and must be 
identified as such in the institution’s program inventory. 
(3) The associate of arts in teaching (AAT) is a specialized 
academic associate degree program designed to transfer in its entirety 
to a baccalaureate program that leads to initial Texas teacher certifica­
tion. This title should only be used for an associate degree program 
that consists of a Board-approved AAT curriculum. 
(b) Academic associate degree programs must consist of a 
minimum of 60 SCH and a maximum of 66 SCH. 
(c) Except as provided in paragraphs (1), (2), and (3) of this 
subsection, academic associate degree programs must incorporate the 
institution’s approved core curriculum as prescribed by §4.28 of this 
title (relating to Core Curriculum) and §4.29 of this title (relating to 
Core Curricula Larger than 42 Semester Credit Hours). 
(1) A college may offer a specialized academic associate 
degree that incorporates a Board-approved field of study curriculum as 
prescribed by §4.32 of this title (relating to Field of Study Curricula) 
and a portion of the college’s approved core curriculum if the course­
work for both would total more than 66 SCH; or 
(2) A college may offer a specialized academic associate 
degree that incorporates a Board-approved statewide articulated trans­
fer curriculum and a portion of the college’s approved core curriculum 
if the coursework for both would total more than 66 SCH. 
(3) A college that has a signed articulation agreement with 
a General Academic Teaching Institution to transfer a specified curricu­
lum may offer a specialized AA or AS (but not AAT) degree program 
that incorporates that curriculum. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
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SUBCHAPTER J. ACADEMIC ASSOCIATE 
DEGREE PROGRAMS 
19 TAC §§9.184 - 9.186 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of §§9.184 - 9.186, concerning Aca­
demic Associate Degree Programs, without changes to the pro­
posed text as published in the August 7, 2009, issue of the Texas 
Register (34 TexReg 5311). 
No comments were received regarding the repeal. 
The repeal is adopted under the Texas Education Code, Chapter 
61, §61.051 which gives the Coordinating Board the authority to 
coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER J. ACADEMIC ASSOCIATE 
DEGREE AND CERTIFICATE PROGRAMS 
19 TAC §§9.184 - 9.186 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§9.184 - 9.186 concerning Academic Asso­
ciate Degree Programs, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register (34 
TexReg 5312). 
Specifically, these amendments provide criteria for the ap­
proval and implementation of new academic associate degree 
programs; the conditions under  which an academic certificate 
may be awarded, and authorization for Texas State Technical 
College-Harlingen to offer the associate of science degree 
in a field of study in accordance with Texas Education Code 
§135.51(b)(1-2). 
No comments were received. 
The new sections are adopted under Texas Education Code, 
Chapter 61, §61.051, which gives the Coordinating Board the 
authority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER K. TECH-PREP PROGRAMS 
AND CONSORTIA 
19 TAC §9.203, §9.206 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.203 and §9.206, concerning 
Tech-Prep Programs and Consortia, without changes to the pro­
posed text as published in the August 7, 2009, issue of the Texas 
Register (34 TexReg 5313). 
Specifically, these amendments amend §9.203 and §9.206 to 
stipulate Tech-Prep program performance measures as required 
by the federally amended Carl D. Perkins Career and Technical 
Education Improvement Act of 2006. 
No comments were received regarding these amendments. 
The amendments are adopted under Texas Education Code, 
Chapter 61, §61.051, which gives the Coordinating Board the 
authority to coordinate higher education in Texas. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Higher Education Coordinating Board 
Effective date: November 25, 2009 
Proposal publication date: August 7, 2009 
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TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 210. USE OF RECLAIMED WATER 
SUBCHAPTER C. QUALITY CRITERIA AND 
SPECIFIC USES FOR RECLAIMED WATER 
30 TAC §210.33 
The Texas Commission on Environmental Quality (commission 
or agency) adopts the amendment of §210.33, with changes to 
the proposed text as published in the June 5, 2009, issue of the 
Texas Register (34 TexReg 3495). 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE  ADOPTED RULE  
ADOPTED RULES November 20, 2009 34 TexReg 8325 
The executive director and the United States Environmen­
tal Protection Agency (EPA) reached an agreement in July 
2008 regarding bacterial effluent limitations and monitoring 
requirements in Texas Pollutant Discharge Elimination Sys­
tem (TPDES) domestic wastewater permits. The agreement 
included the commission proposing rulemaking to establish 
requirements for bacteria limitations in all TPDES domestic 
wastewater permits. 
Chapter 210, which authorizes the use of reclaimed wastewater, 
is being amended to allow the reclaimed water provider to select 
either the currently required fecal coliform or the new require­
ment for TPDES domestic permits, Escherichia coli (E. coli) or 
Enterococci as the indicator organism for disinfection. All three 
bacteria adequately demonstrate disinfection and are therefore 
protective of human health and the environment. This flexibility 
allows the provider to choose the most convenient, most cost-ef­
fective bacteria test for its facility. This rulemaking also amends 
30 TAC Chapters 309 and 319 to include bacteria testing and 
set its frequency for TPDES domestic wastewater permits. A re­
claimed water use authorization can only be issued to an entity 
that has a permitted method to dispose of the effluent if at any 
time there is not a beneficial use for it. The most typical sce­
nario is for a domestic wastewater treatment facility to supply 
reclaimed water to a user for purposes of irrigation, dust sup­
pression, cooling tower make-up water, or oil and gas drilling. 
SECTION DISCUSSION 
Adopted §210.33 requires a reclaimed water provider to demon­
strate disinfection by measuring fecal coliform, E. coli or Entero-
cocci bacteria. Limits for Enterococci were added since proposal 
to allow either new indicator organism to be substituted for fecal 
coliform. Reclaimed water providers that hold TPDES domes­
tic wastewater permits with E. coli or Enterococci limits will not 
have to sample both fecal coliform and the bacteria required by 
their wastewater permit. Providers with land application permits 
that do not require E. coli or Enterococci testing may continue to 
use fecal coliform testing. All three bacteria tests are adequate 
to demonstrate disinfection. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed this rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225, because it does not meet the criteria for a 
"major environmental rule" as identified in that statute. A major 
environmental rule is defined as a rule, the specific intent of 
which, is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect  in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. This 
rule adoption does not adversely affect, in a material way, the 
economy, a section of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The specific intent of this portion 
of the adopted rulemaking is to allow flexibility in the indicator 
bacteria used to demonstrate disinfection for reclaimed water 
usage. The rulemaking modifies the state rules to allow a choice 
of indicator bacteria measured for demonstration of disinfection 
in reclaimed water authorizations. 
Furthermore, the rulemaking is not subject to Texas Government 
Code, §2001.0225 because it does not meet any of the four ap­
plicable requirements specified in §2001.0225(a). Texas Gov­
ernment Code, §2001.0225(a) applies only to a state agency’s 
adoption of a major environmental rule that: 1) exceeds a stan­
dard set by federal law, unless state law specifically requires the 
rule; 2) exceeds an express requirement of state law, unless fed­
eral law specifically requires the rule; 3) exceeds a requirement 
of a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or 4) is adopted solely under the 
general powers of the agency instead of under a specific state  
law. 
The commission invited public comment regarding this draft reg­
ulatory impact analysis determination during the comment pe­
riod. No comments were received on this draft regulatory impact 
analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rulemaking and performed an 
analysis of whether it constitutes a taking under Texas Govern­
ment Code, Chapter 2007. The specific purpose of the rulemak­
ing is to modify the Texas Administrative Code to reflect bac­
teria effluent limitations and monitoring in all TPDES domestic 
wastewater permits, as mandated by the EPA. This rulemaking 
substantially advances that stated purpose by modifying 30 TAC 
§§210.33, 309.3, and 319.9, and repealing §319.10. 
Promulgation and enforcement of the adopted rule will not be a 
statutory or constitutional taking of private real property. Specifi ­
cally, the rulemaking does not apply to or affect any landowner’s 
rights in private real property because it does not burden (consti­
tutionally), restrict, or limit any landowner’s right to real property 
or reduce any property value by 25% or more beyond that which 
would otherwise exist in the absence of the regulations. These 
actions will not affect private real property. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the rulemaking and found that the 
adoption is subject to the Texas Coastal Management Program 
(CMP) in accordance with the Coastal Coordination Act, Texas 
Natural Resources Code, §§33.201 et seq., and therefore is re­
quired to be consistent with all applicable CMP goals and poli­
cies. The commission conducted a consistency determination 
for the adopted rule in accordance with the Coastal Coordina­
tion Act Implementation Rules, 31 TAC §505.22 and found the 
rulemaking is consistent with the applicable CMP goals and poli­
cies. 
CMP goals applicable to the adopted rule includes the protec­
tion, preservation, restoration, and enhancement of the diver­
sity, quality, quantity, functions, and values of coastal natural re­
source areas and ensure sound management of all coastal re­
sources by allowing for compatible economic development and 
multiple human uses of the coastal zone. 
CMP policies applicable to the adopted rule includes 31 TAC 
§501.21(b)(1) and (2), which state that discharges shall com­
ply with water quality-based effluent limits and that discharges 
that increase pollutant loadings to coastal waters shall not impair 
designated uses of coastal waters and shall not significantly de­
grade coastal water quality unless necessary for important eco­
nomic or social development. 
This rulemaking would adopt bacteria limits for all domestic 
wastewater facilities that discharge into waters in the state. By 
adopting bacteria limits, there will be a more direct and possibly 
more accurate measure of the level of disinfection achieved in 
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domestic effluent discharged to both fresh and salt water in the 
areas of concern to the CMP. 
Promulgation and enforcement of this rulemaking will not violate 
or exceed any standards identified in the applicable CMP goals 
and policies because the adopted rule is consistent with those 
CMP goals and policies and because the rule does not create or 
have a direct or significant adverse effect on any coastal natural 
resource areas. 
The commission invited public comment regarding consistency 
with the coastal management program during the comment pe­
riod. No comments were received on the consistency with the 
coastal management program. 
PUBLIC COMMENT 
The commission held a public hearing for this rulemaking in 
Austin, Texas at TCEQ Building E, at 10:00 a.m. on June 30, 
2009. No oral comments were received at the public hearing. 
The comment period closed on July 6, 2009. The commission 
received written comments from AECOM USA Group, Inc. 
(AECOM); EPA; Harris County Attorney’s Office on behalf of 
Harris County Public Infrastructure Department, Harris County 
Flood Control District, and Harris County Public Health and En­
vironmental Services Department Environmental Public Health 
Division (Harris County); and Water Environmental Association 
of Texas (WEAT). All entities supported the rulemaking, either 
partially or with changes. No comments were received concern­
ing Chapter 210. 
STATUTORY AUTHORITY 
The amendment is adopted under the Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com­
mission. TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its ju­
risdictional authority provided by the TWC. TWC, §5.103, which 
requires the commission to adopt any rule necessary to carry 
out its powers and duties under the code and other laws of the 
state. TWC, §5.104, which states that the commission, by rule, 
will develop memoranda of understanding necessary to clarify 
and provide for its respective duties, responsibilities, or functions 
on any matter under the jurisdiction of the commission that is not 
expressly assigned to the commission. TWC, §5.105, which au­
thorizes the commission to adopt rules and policies necessary 
to carry out its responsibilities as provided by the TWC. TWC, 
§5.120, which requires the commission to "administer the law 
so as to promote the judicious use and maximum conservation 
and protection" of the environment and natural resources of the 
state. TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state. TWC, §26.013, 
which authorizes the executive director to conduct or have con­
ducted any research and investigations it considers advisable 
and necessary for the discharge of the duties under Chapter 26 
of the TWC. TWC, §26.027, which authorizes the TCEQ to issue 
permits for the discharge of waste or pollutants into or adjacent 
to water in the state. 
This adopted amendment implements TWC, §§5.013, 5.102, 
5.103, 5.104, 5.105, 5.120, 26.011, 26.013, 26.027, 26.034, 
and 26.041. 
§210.33. Quality Standards for Using Reclaimed Water. 
The following conditions apply to the types of uses of reclaimed wa­
ter. At a minimum, the reclaimed water producer shall only transfer 
reclaimed water of the following quality as described for each type of 
specific use:  
(1) for Type I reclaimed water uses, reclaimed water on a 
30-day average shall have a quality of: 
Figure: 30 TAC §210.33(1) 
(2) for Type II reclaimed water use, reclaimed water on a 
30-day average shall have a quality of: 
(A) for a system other than pond system: 
Figure: 30 TAC §210.33(2)(A) 
(B) for a pond system: 
Figure: 30 TAC §210.33(2)(B) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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CHAPTER 309. DOMESTIC WASTEWATER 
EFFLUENT LIMITATION AND PLANT SITING 
SUBCHAPTER A. EFFLUENT LIMITATIONS 
30 TAC §309.3 
The Texas Commission on Environmental Quality (commission 
or TCEQ) adopts the amendment of §309.3 without changes to 
the  proposed text as published in the  June 5, 2009, issue of the 
Texas Register (34 TexReg 3495) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE  ADOPTED RULE  
The TCEQ typically includes chlorine exposure time and resid­
ual concentration requirements as the bacteria control mecha­
nism for disinfection by chlorination in Texas Pollutant Discharge 
Elimination System (TPDES) domestic discharge permits. Start­
ing in February 2007, the United States Environmental Protec­
tion Agency (EPA) took a new position that bacteria limits are 
required. This resulted in the EPA objecting to a subset of the 
commission’s draft permits. As a result, the commission could 
not issue approximately 100 permits during this time. The execu­
tive director and EPA reached an agreement in July 2008 regard­
ing bacteria effluent limitations and monitoring requirements in 
TPDES domestic wastewater permits. The agreement included 
an interim approach to require bacteria limitations and/or moni­
toring for selected facilities that met certain criteria for discharges 
to bacteria impaired water bodies. The agreement also included 
a long term approach in which  the commission  would  propose  
rulemaking to establish requirements for bacteria limitations in all 
TPDES domestic wastewater permits. Conditions in the agree­
ment stated that an adopted rule must be effective by Decem­
ber 31, 2009, and all TPDES domestic wastewater draft permits 
for which Notice of Application and Preliminary Decision is pub-
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lished on or after January 1, 2010 will have the new requirements 
as part of the permit language or EPA objections would begin 
again. The purpose of this rulemaking is to satisfy the agree­
ment with the EPA. 
The commission is adopting the contact recreation criterion in 
the Texas Surface Water Quality Standards as the bacteria limit 
for domestic TPDES permits. The Texas Surface Water Quality 
Standards program has determined that the contact recreation 
criterion is protective of both human health and the environment. 
It is also readily achievable with current technology. 
SECTION DISCUSSION 
The commission adopts administrative changes throughout this 
rulemaking to conform to Texas Register and agency guidelines. 
These changes include updating cross-references. 
Adopted §309.3(g)(2) removes the last sentence in the para­
graph that applies to renewal permits for wastewater systems 
constructed prior to October 8, 1990. There are no longer any 
active permits issued prior to this date that have not been re­
newed. The statement is being removed to simplify the rule. 
Adopted §309.3(g)(3) replaces the fecal coliform limit with the 
Escherichia coli (E. coli) or Enterococci bacteria limitation set by 
§309.3(h) or (i) if applying for an alternative method of disinfec­
tion. The requirement was changed to be consistent with other 
bacteria requirements in this section. 
Adopted §309.3(g)(4) allows a permittee to choose to test for 
E. coli or fecal coliform testing for effluent that is land applied 
through a subsurface area drip dispersal system in an area that 
has the potential for human contact. This change was made to 
allow flexibility in testing procedures. Both bacteria tests indi­
cate the safety level of water for human contact. The permittee 
may choose the test that is more convenient or more cost effec­
tive. Subsurface area drip dispersal systems are authorized by 
a state-only permit and are not subject to the TPDES program, 
and therefore, not subject to the agreement with EPA. 
Adopted §309.3(h) describes bacteria effluent limitations for do­
mestic TPDES permits. 
Adopted §309.3(h)(1) lists the indicator bacteria required for 
fresh water discharges and salt water discharges. The Texas 
Surface Water Quality Standards and the agreement with EPA 
require E. coli testing for fresh water and Enterococci testing for 
salt water. 
Adopted §309.3(h)(2) sets the monthly average bacteria limita­
tion at the geometric mean of the contact recreation standard. 
The current geometric mean for contact recreation is 126 colony 
forming units (cfu) per 100 milliliters (ml) for E. coli bacteria in 
fresh water and 35 cfu/100 ml for Enterococci in salt water. The 
Chief Engineer’s Office is currently evaluating a change to the 
fresh water standard. If a change is adopted, staff will use the 
new E. coli criterion for the most stringent contact recreation 
category for the bacteria limits in TPDES domestic permits is­
sued, amended, or renewed after the date the new standards 
are adopted. 
Adopted §309.3(h)(3) sets the maximum single grab sample 
bacteria limitation as the single grab sample for the contact 
recreation standard. Currently, the single grab sample criterion 
is 394 cfu/100 ml for E. coli in fresh water and 89 cfu/100 ml 
for Enterococci in salt water. The levels contemplated for the 
amended Water Quality Standards would change the grab 
sample criteria to 399 cfu/100 ml for E. coli and 104 cfu/100 
ml for Enterococci for primary contact recreation, the most 
stringent contact recreation criteria. If changes are adopted, 
staff will use the new criterion for the most stringent contact 
recreation category for the bacteria limits in TPDES domestic 
permits issued, amended, or renewed after the date the new 
standards are adopted. 
Adopted §309.3(i) is the former §309.3(h) with amendments. 
The subsection was relettered to allow for the insertion of the 
bacteria limits subsection. It allows the executive director to as­
sign a more stringent parameter limit if necessary to protect hu­
man health or water quality. The bacteria limit was included in 
the parameters that can be adjusted by the executive director. 
Protection of human health was also added, consistent with the 
commission’s mission and other regulations. The list of subsec­
tions to which it applies was changed from subsections (a) - (g) 
to subsections (a) - (h) to include the new bacteria limitations 
subsection. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed this rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225, because it does not meet the criteria for a 
"major environmental rule" as identified in that statute. A major 
environmental rule is defined as a rule, the specific intent of 
which, is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. This 
rule adoption does not adversely affect, in a material way, the 
economy, a section of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The specific intent of the adopted 
rulemaking is to establish requirements for bacteria limitations 
in all TPDES domestic wastewater permits. 
The adopted rulemaking modifies the state rules and/or proce­
dural documents to include bacteria effluent limitations and mon­
itoring in all TPDES domestic wastewater permits. 
Furthermore, the rulemaking is not subject to Texas Government 
Code, §2001.0225 because it does not meet any of the four ap­
plicable requirements specified in §2001.0225(a). Texas Gov­
ernment Code, §2001.0225(a) applies only to a state agency’s 
adoption of a major environmental rule that: (1) exceeds a stan­
dard set by federal law, unless state law specifically requires the 
rule; (2) exceeds an express requirement of state law, unless 
federal law specifically requires the rule; (3) exceeds a require­
ment of a delegation agreement or contract between the state 
and an agency or representative of the federal government to 
implement a state and federal program; or (4) is adopted solely 
under the general powers of the agency instead of under a spe­
cific state  law.  
The commission invited public comment regarding this draft reg­
ulatory impact analysis determination during the comment pe­
riod. No comments were received on this draft regulatory impact 
analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rulemaking and performed an 
analysis of whether it constitutes a taking under Texas Govern­
ment Code, Chapter 2007. The specific purpose of the rulemak­
ing is to modify the Texas Administrative Code to reflect bac­
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teria effluent limitations and monitoring in all TPDES domestic 
wastewater permits, as mandated by the EPA. This rulemaking 
substantially advances that stated purpose by modifying 30 TAC 
§§210.33, 309.3, and 319.9, and repealing §319.10. 
Promulgation and enforcement of the adopted rule will not be a 
statutory or constitutional taking of private real property. Specifi ­
cally, the rulemaking does not apply to or affect any landowner’s 
rights in private real property because it does not burden (consti­
tutionally), restrict, or limit any landowner’s right to real property 
or reduce any property value by 25% or more beyond that which 
would otherwise exist in the absence of the regulations. These 
actions will not affect private real property. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the rulemaking and found that the 
adoption is subject to the Texas Coastal Management Program 
(CMP) in accordance with the Coastal Coordination Act, Texas 
Natural Resources Code, §§33.201 et seq., and therefore is re­
quired to be consistent with all applicable CMP goals and poli­
cies. The commission conducted a consistency determination 
for the adopted rule in accordance with the Coastal Coordina­
tion Act Implementation Rules, 31 TAC §505.22 and found the 
rulemaking is consistent with the applicable CMP goals and poli­
cies. 
CMP goals applicable to the adopted rule include the protec­
tion, preservation, restoration, and enhancement of the diver­
sity, quality, quantity, functions, and values of coastal natural re­
source areas and ensure sound management of all coastal re­
sources by allowing for compatible economic development and 
multiple human uses of the coastal zone. 
CMP policies applicable to the adopted rule includes 31 TAC 
§501.21(b)(1) and (2), which state that discharges shall com­
ply with water quality-based effluent limits and that discharges 
that increase pollutant loadings to coastal waters shall not impair 
designated uses of coastal waters and shall not significantly de­
grade coastal water quality unless necessary for important eco­
nomic or social development. 
This rulemaking adopts bacteria limits for all domestic wastewa­
ter facilities that discharge into waters in the state. By adopting 
bacteria limits, there will be a more direct and possibly more ac­
curate measure of the level of disinfection achieved in domestic 
effluent discharged to both fresh and salt water in the areas of 
concern to the CMP. 
Promulgation and enforcement of this rulemaking will not vio­
late or exceed any standards identified in the applicable CMP 
goals and policies because the adopted rule is consistent with 
these CMP goals and policies and because this rulemaking does 
not create or have a direct or significant adverse effect on any 
coastal natural resource areas. 
The commission invited public comment regarding consistency 
with the coastal management program during the comment pe­
riod. No comments were received on the consistency with the 
coastal management program. 
PUBLIC COMMENT 
The commission held a public hearing for this rulemaking in 
Austin, Texas at TCEQ Building E, at 10:00 a.m. on June 30, 
2009. No oral comments were received at the public hearing. 
The comment period closed on July 6, 2009. The commission 
received written comments from AECOM USA Group, Inc. 
(AECOM); EPA; Harris County Attorney’s Office on behalf of 
Harris County Public Infrastructure Department, Harris County 
Flood Control District, and Harris County Public Health and En­
vironmental Services Department Environmental Public Health 
Division (Harris County); and the Water Environmental Associ­
ation of Texas (WEAT). All entities supported the rulemaking, 
either partially or with changes. 
RESPONSE TO COMMENTS 
AECOM: 
The time line for monitoring and compliance as proposed in the 
rules is out of proportion with what is normally granted to waste­
water facilities. Typically, a facility owner is assigned a moni­
toring only period prior to limitations going into effect. The draft 
rules appear to establish bacteria limits without an interim moni­
toring only period. If facilities are not able to meet bacteria efflu­
ent limitations and structural modifications to the plant will have 
to be made, a one-year monitoring period in the first permit is­
sued under the proposed bacteria requirements is requested. 
The rule is silent on compliance periods. All currently permitted 
wastewater treatment facilities are required to and should be de­
signed and operated to disinfect effluent. A facility’s disinfection 
method, whether 20-minute chlorine contact time with a mini­
mum of one milligram per liter (mg/l) residual, properly operated 
ultraviolet light (UV) system, or a lagoon system with a minimum 
21-day retention time should disinfect effluent and thereby com­
ply with bacteria limitations. Measuring bacteria levels is a more 
direct way of measuring disinfection than chlorine contact time 
and residual or detention time in a lagoon system. 
The executive director’s agreement with the EPA requires that 
bacteria limitation be effective upon permit issuance. Section 
307.3, Definitions and Abbreviations, allows a compliance pe­
riod of up to a maximum of three years for newly imposed wa­
ter quality based effluent limitations. The executive director will 
evaluate requests for a compliance period on a case-by-case 
basis. However, EPA has preliminarily indicated that it may con­
sider approving a compliance period for certain facilities only if 
new construction is required for the facility to meet bacteria lim­
itations. 
Bacteria limits will not go into effect until a facility’s next permit 
action. The vast majority of permittees in the state will have time 
to evaluate existing facilities and make needed renovations. 
The commission has made no changes in response to this com­
ment. 
EPA: 
EPA requested that the commission consider requiring minor 
wastewater treatment facilities (those discharging less than one 
million gallons per day (mgd) to dechlorinate their effluent. 
Requiring dechlorination of effluent from minor facilities is be­
yond the scope of this rulemaking, and Chapter 309 does not 
set dechlorination standards for any facilities. Dechlorination re­
quirements are located in Procedures to Implement the Texas 
Surface Water Quality Standards, RG-194. EPA will have an 
opportunity to comment on this document in the near future. 
The commission has made no changes in response to this com­
ment. 
HARRIS COUNTY: 
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Harris County appreciates TCEQ efforts and diligence in devel­
oping bacteria effluent limits and monitoring requirements for all 
domestic wastewater treatment plants. 
The commission acknowledges Harris County’s appreciation. 
There are 666 wastewater treatment plants in the Harris County 
region where there are bacteria impaired segments subject to 
total maximum daily loads (TMDLs). Sewage from wastewa­
ter treatment plants is the single most treatable source of bac­
teria entering waterways. Studies by Harris County and oth­
ers indicate rampant re-growth of bacteria following discharge 
from wastewater treatment plants. A well designed and oper­
ated wastewater treatment plant is capable of and should be re­
quired to meet monthly average effluent limitations for E. coli of 
10 cfu per 100 ml of water and a single sample maximum limit 
of 50 cfu/100 ml. A similar approach should be developed for 
Enterococci limitations. 
Regrowth of indicator bacteria and possibly pathogenic organ­
isms is a potential concern in some situations. At this stage of 
research efforts on regrowth characteristics, the appropriate step 
in response to federal requirements is to establish across-the­
board effluent limits that are equal to the instream recreational 
criteria in the Texas Surface Water Quality Standards. This is 
a relatively stringent regulatory approach, since the proposed 
effluent limits will impose water quality standards at the end of 
pipe, without allowing for instream dilution. More stringent ef­
fluent limits can still be required for specific permits or water­
sheds, as demonstrated by the TMDL evaluation for the Buffalo 
and White Oak Bayou watersheds, where an average concen­
tration of E. coli 63 cfu/100 ml is required as the effluent limit for 
domestic wastewater discharges. Also, by equating the effluent 
limit to the instream water quality criteria, rather than to speci­
fied numerical concentrations, the proposed rule maintains the 
flexibility to accommodate any future changes in the water qual­
ity standards for contact recreation. Section 309.2(b) gives the 
executive director the authority on a case-by-case basis to set 
more stringent limits when needed to protect water quality. 
The commission has made no changes in response to this com­
ment. 
WEAT: 
Laboratory availability will be a challenge, particularly for small 
systems. Many commercial laboratories do not accept samples 
on weekends without charging higher rates. Sampling frequen­
cies need to be addressed to acknowledge laboratory working 
hours, similar to what is being done with drinking water samples. 
Holding times for drinking water microbiological testing were ex­
tended to 30 hours and frequencies were adjusted to Monday 
through Thursday to handle sample shipping issues and labo­
ratory testing schedules. The draft rules should include these 
considerations. 
Sampling frequencies in the rule range from once per calendar 
quarter to daily. The executive director recognized this issue 
during the development of the rule and fiscal note. Only facil­
ities that treat more than one mgd using lagoons or five mgd 
using chlorine have monitoring frequencies (three or more times 
per week) that would require testing on days other than Monday 
through Thursday. Facilities that use chlorine to disinfect and 
treat less than five mgd have a sampling frequency of once per 
week or less. The monitoring schedule for facilities that use UV 
disinfection has not been changed from historical practices. UV 
facilities that treat less than 0.1 mgd are required to test five days 
per week. Larger UV facilities must test daily. 
Currently, the only EPA approved method for the enumeration of 
E coli  in wastewater is located in 40 Code of Federal Regulations 
§136.3, which has a maximum six-hour hold time and a two-hour 
lab setup time. The 30-hour hold time for bacteria in the drinking 
water program is primarily used for a presence-absence evalua­
tion rather than enumeration against a numerical limitation. The 
30-hour hold time methods in the drinking water program have 
been EPA approved and can be found in 40 CFR §141.21 and 
§141.704. 
There is a procedure available to request from the EPA a vari­
ance from methods approved in Standard Methods for the Ex-
amination of Water and Wastewater and 40 CFR. The request 
procedure requires that the requesting party apply to the EPA 
through the state authority. 
The commission has made no changes in response to this com­
ment. 
WEAT commented that the rule’s fiscal note does not correctly 
characterize laboratory costs. WEAT members have been 
quoted costs between $30 and $50 per sample, depending 
upon location of the utility with respect to contract laboratory. 
The initial cost to set up in-house sampling for the Colilert 
procedure has been quoted at $6,300. None of these costs 
include training or hourly wages paid to utility staff to comply 
with the new regulations. 
Research into the cost of bacteria testing by contract laboratories 
was done in February 2009. The source of contract lab costs is 
given in the following table. 
Figure: 30 TAC Chapter 309--Preamble 
Different sources or the difference in the dates the research was 
done may account for the lower costs quoted by WEAT. 
The source of set-up and per test costs for in-house labs was 
Hach Company for the m-ColiBlue24 testing method. Informa­
tion was collected in March 2009. The m-ColiBlue24 method 
was the most economical and simplest method found in regards 
to equipment costs, training, and operational costs. More ex­
pensive options, such as the Colilert method, were not included, 
although they are available and are approved methods. 
The commission has made no changes in response to this com­
ment. 
Many facilities have not been designed to accommodate E. coli 
sampling after the final treatment unit. In order to collect uncon­
taminated samples, variances or other amendments to TPDES 
permits may need to be considered to ensure more functional 
sampling points. 
Sampling for bacteria is required to be conducted following the 
final treatment unit; similar to sampling for other parameters in 
a TPDES permit (for example, biochemical oxygen demand and 
total suspended solids). If there are case-specific issues, an ap­
plicant may apply for a change in sample location when a permit 
application is filed. 
The commission has made no changes in response to this com­
ment. 
WEAT has a number of smaller utility members that may struggle 
with the proposed rule. In particular, small systems with ponds 
may not have adequate contact time to meet the proposed E. 
coli limits. TCEQ needs to consider way of implementing the 
proposed effluent limits in a manner that will allow permittees 
time to secure funds and construct any needed improvements 
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before imposing mandatory effluent limits. It would serve no jus­
tice to begin an enforcement campaign against systems when 
they fail to meet a new permit condition imposed through a re­
newal process. Any associated fines would be better utilized 
constructing improvements to maintain permit compliance. 
All currently permitted wastewater treatment facilities are re­
quired to and should be designed and operated to disinfect 
effluent. A facility’s disinfection method, whether 20-minute 
chlorine contact time with a minimum of one mg/l residual, 
properly operated ultraviolet light system, or a lagoon system 
with a minimum 21-day retention time should disinfect effluent, 
and thereby comply with bacteria limitations. Measuring bac­
teria levels is a more direct way of measuring disinfection than 
chlorine contact time and residual or detention time in a lagoon 
system. 
The executive director’s agreement with the EPA requires that 
bacteria limitation be effective upon permit issuance. Section 
307.3, allows a compliance period of up to a maximum of three 
years. The executive director will evaluate requests for a com­
pliance period on a case-by-case basis. However, EPA has pre­
liminarily indicated that it may consider approving a compliance 
period for certain facilities only if new construction is required for 
the facility to meet bacteria limitations. 
Bacteria limits will not go into effect until a facility’s next permit 
action. The vast majority of facilities in the state will have time to 
evaluate existing facilities and make needed renovations. 
The executive director may consider allowing municipally owned 
utilities, water supply or sewer service corporations or districts 
to defer the payment of all or part of an administrative penalty 
for a violation on the condition that the entity complies with all 
provisions for corrective action in a commission order to address 
the violations, as stated in Texas Water Code (TWC), §7.034. 
The commission has made no changes in response to this com­
ment. 
WEAT’s members are concerned about wet weather events and 
potential non-compliance during the same. Bacteria from runoff 
may impact permit compliance given the stringency of the pro­
posed limits. WEAT requests consideration for alternative wet 
weather effluent limits, or in the alternative, enforcement discre­
tion regarding same. 
The TCEQ recognizes that domestic wastewater treatment sys­
tems  can be stressed  during wet-weather periods. However, 
disinfection systems are required to be designed to treat the 
two-hour peak flow. Wet weather, including inflow and infiltra­
tion, should be part of the calculation of the two-hour peak flow. 
The average effluent limit is based on the instream criterion for 
primary contact recreation and is applied as a geometric mean 
over a monthly period, and a geometric mean calculation helps 
to reduce the impact of a few elevated samples during a month. 
In developing enforcement actions, case specific factors  will  be  
considered. In addition, the executive director may consider al­
lowing municipally owned utilities, water supply or sewer service 
corporations or districts to defer the payment of all or part of an 
administrative penalty for a violation on the condition that the en­
tity complies with all provisions for corrective action in a commis­
sion order to address the violations, as stated in TWC, §7.034. 
The commission has made no changes in response to this com­
ment. 
WEAT reiterates its concerns regarding the correlation of fecal 
coliform performance with E. coli performance at certain waste­
water treatment plants. WEAT submitted a comment letter dur­
ing the informal rule development stage that included a copy of 
a study that was performed to assess plant performance with re­
spect to effluent concentrations of both fecal coliform and E. coli. 
The study demonstrates that there is not always a good correla­
tion in plant performance. Given that very few of the wastewater 
treatment facilities in the Texas were designed to explicitly com­
ply with an E. coli limit of 126 cfu/100 ml, WEAT is concerned that 
individual plant performance will vary across the state and sug­
gests that there should be a means to improve plant compliance 
if/when a problem is identified. WEAT requests the commission 
utilize enforcement discretion with utilities as the industry only 
now will begin to produce performance data indicative of compli­
ance with this new limit. 
The executive director reviewed the 2004 study, Escherichia coli 
and Fecal Coliform Populations in Disinfected Municipal Waste-
water Treatment Plant Effluent and Recommendations to DNR 
for a Monthly Geometric Mean Escherichia coli Limitation, during 
the development of the draft rules. The argument in the study is 
that the IDEXX® test inflates the number of viable E. coli in re­
lation to the number of viable fecal coliform, and this causes a 
poor correlation between the two results (E. coli versus fecal co­
liform). 
Enhanced recovery techniques for stressed organisms are dis­
cussed at length in Standard Methods for the Examination of 
Water and Wastewater. These techniques can be applied to 
analysis of fecal coliform and may, with further study, confirm 
that the recovery of E. coli using IDEXX® may not be poorly cor­
related to the actual concentrations of fecal coliform in a given 
sample. Additionally, IDEXX® manufactures an enzyme sub­
strate test specifically for fecal coliforms, similar to the test for 
E. coli. Both the E. coli and the fecal coliform IDEXX® tests are 
specifically intended to aid in the recovery of stressed organ­
isms. Neither of these methods to recover stressed organisms 
were used to confirm  the results  of  the 2004 study.  
Concern over whether the IDEXX® method enhances the surviv­
ability of a stressed organism is not applicable to the monitoring 
TCEQ proposes, because one cannot assume that a stressed 
organism will not survive when released into environmental wa­
ters. Moreover, the assertion that the IDEXX® method yields 
inflated E. coli concentrations relative to the other methods cited 
in the study can be countered with the assertion that the other 
methods cited are likely to under-report the concentrations of fe­
cal coliform present. 
There are seven approved methods for the analysis of E. coli 
in wastewater listed in 40 CFR Part 136, Table 1A. A permittee 
could use any of these seven methods. If the method selected 
is one for which TCEQ offers a National Environmental Labora­
tory Accreditation Conference (NELAC) accreditation, a contract 
laboratory would need to be NELAC-accredited for that method. 
The bacteria limit is set at the primary contact recreation stan­
dard in Chapter 307. Chapter 307 has required E. coli to be 
used as the indicator organism in fresh water for water quality 
standards since August 17, 2000. In 2000, TCEQ revised the 
water quality standards for recreation and changed the indicator 
bacteria from fecal coliform to E. coli for freshwater and Ente-
rococci for saltwater. The new indicators and their associated 
numerical criteria (such as the 126 cfu/100 ml for E. coli) are in 
accordance with EPA’s 1986 national guidance criteria for recre­
ation. EPA’s 1986 criteria are based on epidemiological studies 
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that showed these new indicators correlated better with risk of 
disease (gastroenteritis) than other indicators such as fecal co­
liform. The National Beach Act of 2000 required coastal states 
to adopt Enterococci and the associated EPA numerical criteria 
for saltwater. 
In developing enforcement actions, case specific factors  will  be  
considered. In addition, the executive director may consider al­
lowing municipally owned utilities, and water supply or sewer 
service corporations or districts to defer the payment of all or 
part of an administrative penalty for a violation on the condition 
that the entity complies with all provisions for corrective action in 
a commission order to address the violations, as stated in TWC, 
§7.034. 
The commission has made no changes in response to this com­
ment. 
STATUTORY AUTHORITY 
The amendment is adopted under the Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com­
mission. TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its ju­
risdictional authority provided by the TWC. TWC, §5.103, which 
requires the commission to adopt any rule necessary to carry 
out its powers and duties under the code and other laws of the 
state. TWC, §5.104, which states that the commission, by rule, 
will develop memoranda of understanding necessary to clarify 
and provide for its respective duties, responsibilities, or functions 
on any matter under the jurisdiction of the commission that is not 
expressly assigned to the commission. TWC, §5.105, which au­
thorizes the commission to adopt rules and policies necessary 
to carry out its responsibilities as provided by the  TWC,  TWC,  
§5.120, which requires the commission to "administer the law 
so as to promote the judicious use and maximum conservation 
and protection" of the environment and natural resources of the 
state. TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state. TWC, §26.013, 
which authorizes the executive director to conduct or have con­
ducted any research and investigations it considers advisable 
and necessary for the discharge of the duties under Chapter 26 
of  the TWC. TWC, §26.027, which authorizes the TCEQ to issue 
permits for the discharge of waste or pollutants into or adjacent 
to water in the state. 
The amendment is also adopted under the Texas Water Quality 
Control Act, which gives the TCEQ the authority to adopt rules for 
the approval of disposal system plans under TWC, §26.034 as 
well as the authority to set standards to prevent the discharge of 
waste that is injurious to the public health under TWC, §26.041. 
This adopted amendment implements TWC, §§5.013, 5.102 ­
5.105, 5.120, 26.011, 26.013, 26.027, 26.034, and 26.041. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 26, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 239-2548 
CHAPTER 319. GENERAL REGULATIONS 
INCORPORATED INTO PERMITS 
SUBCHAPTER A. MONITORING AND 
REPORTING SYSTEM 
The Texas Commission on Environmental Quality (commission 
or TCEQ) adopts the amendment of §319.9 and the repeal of 
§319.10. 
Section 319.9 is adopted with changes to the proposed text and  
will be republished. Section 319.10 is adopted without changes 
to the proposed text as published in the June 5, 2009, issue of 
the Texas Register (34 TexReg 3495) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The TCEQ typically includes chlorine exposure time and resid­
ual concentration requirements as the bacteria control mecha­
nism for disinfection by chlorination in Texas Pollutant Discharge 
Elimination System (TPDES) domestic discharge permits. Start­
ing in February 2007, the United States Environmental Protec­
tion Agency (EPA) took a new position that bacteria limits are 
required. This resulted in the EPA objecting to a subset of the 
commission’s draft permits. As a result, the commission could 
not issue approximately 100 permits during this time. The execu­
tive director and EPA reached an agreement in July 2008 regard­
ing bacteria effluent limitations and monitoring requirements in 
TPDES domestic wastewater permits. The agreement included 
an interim approach to require bacteria limitations and/or moni­
toring for selected facilities that met certain criteria for discharges 
to bacteria impaired water bodies. The agreement also included 
a long term approach in which the commission would propose 
rulemaking to establish requirements for bacteria limitations in all 
TPDES domestic wastewater permits. Conditions in the agree­
ment stated that an adopted rule must be effective by Decem­
ber 31, 2009, and all TPDES domestic wastewater draft permits 
for which Notice of Application and Preliminary Decision is pub­
lished on or after January 1, 2010 will have the new requirements 
as part of the permit language or EPA objections would begin 
again. The purpose of this rulemaking is to satisfy the agree­
ment with the EPA. 
The frequency of effluent parameter measurements is ad­
dressed in Chapter 319. Different frequencies of measuring 
bacteria are required based on both the amount of wastewater 
permitted for discharge and the disinfection method. Larger 
flows are given more frequent measurement requirements than 
small flows because of the amount of potential harm to human 
health and the environment are proportionate to the pollutant 
loadings from the amount of wastewater discharged from a 
treatment facility. 
Frequencies also vary with the disinfection method. Because 
facilities with chlorine disinfection systems have chlorine contact 
time and concentrations as another method to evaluate disinfec­
tion, those facilities are assigned a proportionately less frequent 
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measurement schedule than facilities that use ultraviolet light, 
natural attenuation, or a chemical system other than chlorine. 
The natural attenuation, or pond, systems were given a more  
frequent measurement schedule than chlorine systems, but less 
frequent than other chemical systems or ultraviolet light systems. 
Although there is no other method to measure disinfection with 
these systems, their treatment levels change slowly. Ultraviolet 
light and other chemical systems are given the highest frequency 
of measurement because they are subject to equipment failure, 
and therefore, a lack of disinfection in a short time span. 
SECTION BY SECTION DISCUSSION 
Adopted §319.9 includes Table 2, located in §319.9(b), and 
renumbers the current Table 2, located in existing §319.9(b) 
and Table 3, located in existing §319.9(c), as Table 3, located 
in §319.9(c) and Table 4, located in §319.9(d). Table 1, located 
in §319.9(a), is the Frequency of Measurement for domestic 
discharges. It includes measurement frequencies for flow, 
biochemical oxygen demand, total suspended solids, chlorine 
residual, and pH. The second row in the first column of Table 
1, Design Capacity MGD, was changed to read 0.10 to less  
than 0.50 rather than 0.50 to less than 0.10 to which was a 
typographical error. Table 2, located in §319.9(b), is the Fre-
quency of Measurement of Bacteria for domestic discharges, 
the amended Table 3, located in §319.9(c), is the Frequency of 
Measurement for nondomestic discharges, and the amended 
Table 4, located in §319.9(d), is the Required Quality Control 
Analyses. For better organization and easier reading, Table 
2 was inserted after Table 1 rather than added after Table 4 
to keep the domestic discharge tables together. Table 2, was 
revised to include greater than symbols in the second, third, 
and fourth rows in the first column, to clarify the sampling 
frequencies. The last column, first row of Table 3, was revised 
to read 10.00 or greater rather than 10.00 to greater to correct 
a typographical error. 
The adopted rulemaking repeals §319.10. Bacteria limits will 
replace and supersede this requirement. It is being removed to 
simplify the rule. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed this rulemaking in light of the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225, because it does not meet the criteria for a 
"major environmental rule" as identified in that statute. A major 
environmental rule is defined as a rule, the specific intent of  
which, is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect  in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. This 
rule adoption does not adversely affect, in a material way, the 
economy, a section of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The specific intent of this portion 
of the rulemaking is to establish frequency requirements for 
bacteria monitoring in all TPDES domestic wastewater permits. 
The rulemaking modifies the state rules and/or procedural doc­
uments to include bacteria effluent limitations and monitoring 
frequencies in all TPDES domestic wastewater permits. 
Furthermore, the rulemaking is not subject to Texas Government 
Code, §2001.0225 because it does not meet any of the four ap­
plicable requirements specified in §2001.0225(a). Texas Gov­
ernment Code, §2001.0225(a) applies only to a state agency’s 
adoption of a major environmental rule that: 1) exceeds a stan­
dard set by federal law, unless state law specifically requires the 
rule; 2) exceeds an express requirement of state law, unless fed­
eral law specifically requires the rule; 3) exceeds a requirement 
of a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or 4) is adopted solely under the 
general powers of the agency instead of under a specific state  
law. 
The commission invited public comment regarding the draft reg­
ulatory impact analysis determination during the public comment 
period. No comments were received on this draft regulatory im­
pact analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rulemaking and performed an 
analysis of whether it constitutes a taking under Texas Govern­
ment Code, Chapter 2007. The specific purpose of the rulemak­
ing is to modify the Texas Administrative Code to reflect bac­
teria effluent limitations and monitoring in all TPDES domestic 
wastewater permits, as mandated by the EPA. This rulemaking 
substantially advances that stated purpose by modifying 30 TAC 
§§210.33, 309.3, and 319.9, and repealing §319.10. 
Promulgation and enforcement of the adopted rules will not be a 
statutory or constitutional taking of private real property. Specifi ­
cally, the rulemaking does not apply to or affect any landowner’s 
rights in private real property because it does not burden (consti­
tutionally), restrict, or limit any landowner’s right to real property 
or reduce any property value by 25% or more beyond that which 
would otherwise exist in the absence of the regulations. These 
actions will not affect private real property. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the rulemaking and found that the 
adoption is subject to the Texas Coastal Management Program 
(CMP) in accordance with the Coastal Coordination Act, Texas 
Natural Resources Code, §§33.201 et seq., and therefore is re­
quired to be consistent with all applicable CMP goals and poli­
cies. The commission conducted a consistency determination 
for the adopted rules in accordance with the Coastal Coordina­
tion Act Implementation Rules, 31 TAC §505.22 and found the 
rulemaking is consistent with the applicable CMP goals and poli­
cies. 
CMP goals applicable to the adopted rules include the protec­
tion, preservation, restoration, and enhancement of the diver­
sity, quality, quantity, functions, and values of coastal natural re­
source areas and ensure sound management of all coastal re­
sources by allowing for compatible economic development and 
multiple human uses of the coastal zone. 
CMP policies applicable  to  the adopted rules  include 31 TAC  
§501.21(b)(1) and (2), which state that discharges shall com­
ply with water quality-based effluent limits and that discharges 
that increase pollutant loadings to coastal waters shall not impair 
designated uses of coastal waters and shall not significantly de­
grade coastal water quality unless necessary for important eco­
nomic or social development. 
These rules would adopt bacteria limits for all domestic wastewa­
ter facilities that discharge into waters in the state. By adopting 
bacteria limits, there will be a more direct and possibly more ac­
curate measure of the level of disinfection achieved in domestic 
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effluent discharged to both fresh and salt water in the areas of 
concern to the CMP. 
Promulgation and enforcement of these rules will not violate or 
exceed any standards identified in the applicable CMP goals 
and policies because the adopted rules are consistent with those 
CMP goals and policies and because these rules do not create 
or have a direct or significant adverse effect on any coastal nat­
ural resource areas. 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the consis­
tency with the coastal management program. 
PUBLIC COMMENT 
The commission held a public hearing for this rulemaking in 
Austin, Texas at TCEQ Building E, at 10:00 a.m. on June 30, 
2009. No oral comments were received at the public hearing. 
The comment period closed on July 6, 2009. The commission 
received written comments from AECOM USA Group, Inc. 
(AECOM); EPA; Harris County Attorney’s Office on behalf of 
Harris County Public Infrastructure Department, Harris County 
Flood Control District, and Harris County Public Health & En­
vironmental Services Department Environmental Public Health 
Division (Harris County); and Water Environment Association 
of Texas (WEAT). All entities supported the rulemaking, either 
partially or with changes. 
RESPONSE TO COMMENTS 
AECOM: 
The time line for  monitoring  and compliance as proposed in the 
rules is out of proportion with what is normally granted to waste­
water facilities. Typically, a facility owner is assigned a moni­
toring only period prior to limitations going into effect. The draft 
rules appear to establish bacteria limits without an interim moni­
toring only period. If facilities are not able to meet bacteria efflu­
ent limitations and structural modifications to the plant will have 
to be made, a one-year monitoring period in the first permit is­
sued under the proposed bacteria requirements is requested. 
The rule is silent on compliance periods. All currently permitted 
wastewater treatment facilities are required to and should be de­
signed and operated to disinfect effluent. A facility’s disinfection 
method, whether 20-minute chlorine contact time with a mini­
mum of one milligram per liter (mg/l) residual, properly operated 
ultraviolet light (UV) system, or a lagoon system with a minimum 
21-day retention time should disinfect effluent and thereby com­
ply with bacteria limitations. Measuring bacteria levels is a more 
direct way of measuring disinfection than chlorine contact time 
and residual or detention time in a lagoon system. 
The executive director’s agreement with the EPA requires that 
bacteria limitation be effective upon permit issuance. Section 
307.3, Definitions and Abbreviations, allows a compliance pe­
riod of up to a maximum of three years for newly imposed wa­
ter quality based effluent limitations. The executive director will 
evaluate requests for a compliance period on a case-by-case 
basis. However, EPA has preliminarily indicated that it may con­
sider approving a compliance period for certain facilities only if 
new construction is required for the facility to meet bacteria lim­
itations. 
Bacteria limits will not go into effect until a facility’s next permit 
action. The vast majority of facilities in the state will have time to 
evaluate existing facilities and make needed renovations. 
The commission has made no changes in response to this com­
ment. 
EPA: 
EPA requested that the commission consider requiring minor 
wastewater treatment facilities (those discharging less than one 
million gallons per day (mgd) to dechlorinate their effluent. 
Requiring dechlorination of effluent from minor facilities is be­
yond the scope of this rulemaking, and Chapter 309 does not 
set dechlorination standards for any facilities. Dechlorination re­
quirements are located in Procedures to Implement the Texas 
Surface Water Quality Standards, RG-194. EPA will have an 
opportunity to comment on this document in the near future. 
The commission has made no changes in response to this com­
ment. 
HARRIS COUNTY: 
Harris County appreciates TCEQ efforts and diligence in devel­
oping bacteria effluent limits and monitoring requirements for all 
domestic wastewater treatment plants. 
The commission acknowledges Harris County’s appreciation. 
There are 666 wastewater treatment plants in the Harris County 
region where there are bacteria impaired segments subject to 
total maximum daily loads (TMDLs). Sewage from wastewa­
ter treatment plants is the single most treatable source of bac­
teria entering waterways. Studies by Harris County and oth­
ers indicate rampant re-growth of bacteria following discharge 
from wastewater treatment plants. A well designed and oper­
ated wastewater treatment plant is capable of and should be re­
quired to meet monthly average effluent limitations for E. coli of 
10 colony forming units (cfu) per 100 milliliters (ml) of water and 
a single sample maximum limit of 50 cfu/100 ml. A similar ap­
proach should be developed for Enterococci limitations. 
Regrowth of indicator bacteria and possibly pathogenic organ­
isms is a potential concern in some situations. At this stage of 
research efforts on regrowth characteristics the appropriate step 
in response to federal requirements is to establish across-the­
board effluent limits that are equal to the instream recreational 
criteria in the Texas Surface Water Quality Standards. This is 
a relatively stringent regulatory approach, since the proposed 
effluent limits will impose water quality standards at the end of 
pipe, without allowing for instream dilution. More stringent ef­
fluent limits can still be required for specific permits or water­
sheds, as demonstrated by the TMDL evaluation for the Buffalo 
and White Oak Bayou watersheds, where an average concen­
tration of E. coli 63 cfu/100 ml is required as the effluent limit for 
domestic wastewater discharges. Also, by equating the effluent 
limit to the instream water quality criteria, rather than to speci­
fied numerical concentrations, the proposed rule maintains the 
flexibility to accommodate any future changes in the water qual­
ity standards for contact recreation. Section 309.2(b) gives the 
executive director the authority on a case-by-case basis to set 
more stringent limits when needed to protect water quality. 
The commission has made no changes in response to this com­
ment. 
WEAT: 
Laboratory availability will be a challenge, particularly for small 
systems. Many commercial laboratories do not accept samples 
on weekends without charging higher rates. Sampling frequen­
cies need to be addressed to acknowledge laboratory working 
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hours, similar to what is being done with drinking water samples. 
Holding times for drinking water microbiological testing were ex­
tended to 30 hours and frequencies were adjusted to Monday 
through Thursday to handle sample shipping issues and labo­
ratory testing schedules. The draft rules should include these 
considerations. 
Sampling frequencies in the rule range from once per calendar 
quarter to daily. The executive director recognized this issue 
during the development of the rule and fiscal note. Only facil­
ities that treat more than one mgd using lagoons or five mgd 
using chlorine have monitoring frequencies (three or more times 
per week) that would require testing on days other than Monday 
through Thursday. Facilities that use chlorine to disinfect and 
treat less than five mgd have a sampling frequency of once per 
week or less. The monitoring schedule for facilities that use UV 
disinfection has not been changed from historical practices. UV 
facilities that treat less than 0.1 mgd are required to test five days 
per week. Larger UV facilities must test daily. 
Currently, the only EPA approved method for the enumeration of 
E coli  in wastewater is located in 40 Code of Federal Regulations 
(CFR) §136.3, which has a maximum six-hour hold time and a 
two-hour lab setup time. The 30-hour hold time for bacteria in 
the drinking water program is primarily used for a presence-ab­
sence evaluation rather than enumeration against a numerical 
limitation. The 30-hour hold time methods in the drinking water 
program have been EPA approved and can be found in 40 CFR 
§141.21 and §141.704. 
There is a procedure available to request from the EPA a vari­
ance from methods approved in Standard Methods for the Ex-
amination of Water and Wastewater and 40 CFR. The request 
procedure requires that the requesting party apply to the EPA 
through the state authority. 
The commission has made no changes in response to this com­
ment. 
WEAT commented that the rule’s fiscal note does not correctly 
characterize laboratory costs. WEAT members have been 
quoted costs between $30 and $50 per sample, depending 
upon location of the utility with respect to contract laboratory. 
The initial cost to set up in-house sampling for the Colilert 
procedure has been quoted at $6,300. None of these costs 
include training or hourly wages paid to utility staff to comply 
with the new regulations. 
Research into the cost of bacteria testing by contract laboratories 
was done in February 2009. The source of contract lab costs is 
given in the  following table. 
Figure: 30 TAC Chapter 319--Preamble 
Different sources or the difference in the dates the research was 
done may account for the lower costs quoted by WEAT. 
The source of set-up and per test costs for in-house labs was 
Hach Company for the m-ColiBlue24 testing method. Informa­
tion was collected in March 2009. The m-ColiBlue24 method 
was the most economical and simplest method found in regards 
to equipment costs, training, and operational costs. More ex­
pensive options, such as the Colilert method, were not included, 
although they are available and are approved methods. 
The commission has made no changes in response to this com­
ment. 
Many facilities have not been designed to accommodate E. coli 
sampling after the final treatment unit. In order to collect uncon­
taminated samples, variances or other amendments to TPDES 
permits may need to be considered to ensure more functional 
sampling points. 
Sampling for bacteria is required to be conducted following the 
final treatment unit; similar to sampling for other parameters in 
a TPDES permit (for example, biochemical oxygen demand and 
total suspended solids). If there are case-specific issues, an ap­
plicant may apply for a change in sample location when a permit 
application is filed. 
The commission has made no changes in response to this com­
ment. 
WEAT has a number of smaller utility members that may struggle 
with the proposed rule. In particular, small systems with ponds 
may not have adequate contact time to meet the proposed E. 
coli limits. TCEQ needs to consider way of implementing the 
proposed effluent limits in a manner that will allow permittees 
time to secure funds and construct any needed improvements 
before imposing mandatory effluent limits. It would serve no jus­
tice to begin an enforcement campaign against systems when 
they fail to meet a new permit condition imposed through a re­
newal process. Any associated fines  would be better utilized  
constructing improvements to maintain permit compliance. 
All currently permitted wastewater treatment facilities are re­
quired to and should be designed and operated to disinfect 
effluent. A facility’s disinfection method, whether 20-minute 
chlorine contact time with a minimum of one mg/l residual, 
properly operated ultraviolet light system, or a lagoon system 
with a minimum 21-day retention time should disinfect effluent 
and thereby comply with bacteria limitations. Measuring bac­
teria levels is a more direct way of measuring disinfection than 
chlorine contact time and residual or detention time in a lagoon 
system. 
The executive director’s agreement with the EPA requires that 
bacteria limitation be effective upon permit issuance. Section 
307.3, allows a compliance period of up to a maximum  of  three  
years. The executive director will evaluate requests for a com­
pliance period on a case-by-case basis. However, EPA has pre­
liminarily indicated that it may consider approving a compliance 
period for certain facilities only if new construction is required for 
the facility to meet bacteria limitations. 
Bacteria limits will not go into effect until a facility’s next permit 
action. The vast majority of facilities in the state will have time to 
evaluate existing facilities and make needed renovations. 
The executive director may consider allowing municipally owned 
utilities, water supply or sewer service corporations or districts 
to defer the payment of all or part of an administrative penalty 
for a violation on the condition that the entity complies with all 
provisions  for  corrective action in a commission  order  to address  
the violations, as stated in Texas Water Code (TWC), §7.034. 
The commission has made no changes in response to this com­
ment. 
WEAT’s members are concerned about wet weather events and 
potential non-compliance during the same. Bacteria from runoff 
may impact permit compliance given the stringency of the pro­
posed limits. WEAT requests consideration for alternative wet 
weather effluent limits, or in the alternative, enforcement discre­
tion regarding same. 
The TCEQ recognizes that domestic wastewater treatment sys­
tems can be stressed during wet-weather periods. However, 
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disinfection systems are required to be designed to treat the 
two-hour peak flow. Wet weather, including inflow and infiltra­
tion, should be part of the calculation of the two-hour peak flow. 
The average effluent limit is based on the instream criterion for 
primary contact recreation and is applied as a geometric mean 
over a monthly period, and a geometric mean calculation helps 
to reduce the impact of a few elevated samples during a month. 
In developing enforcement actions, case specific factors  will  be  
considered. In addition, the executive director may consider al­
lowing municipally owned utilities, water supply or sewer service 
corporations or districts to defer the payment of all or part of an 
administrative penalty for a violation on the condition that the en­
tity complies with all provisions for corrective action in a commis­
sion order to address the violations, as stated in TWC, §7.034. 
The commission has made no changes in response to this com­
ment. 
WEAT reiterates its concerns regarding the correlation of fecal 
coliform performance with E. coli performance at certain waste­
water treatment plants. WEAT submitted a comment letter dur­
ing the informal rule development stage that included a copy of 
a study that was performed to assess plant performance with re­
spect to effluent concentrations of both fecal coliform and E. coli. 
The study demonstrates that there is not always a good correla­
tion in plant performance. Given that very few of the wastewater 
treatment facilities in the Texas were designed to explicitly com­
ply with an E. coli limit of 126 cfu/100 ml, WEAT is concerned that 
individual plant performance will vary across the state and sug­
gests that there should be a means to improve plant compliance 
if/when a problem is identified. WEAT requests the commission 
utilize enforcement discretion with utilities as the industry only 
now will begin to produce performance data indicative of compli­
ance with this new limit. 
The executive director reviewed the 2004 study, Escherichia coli 
and Fecal Coliform Populations in Disinfected Municipal Waste-
water Treatment Plant Effluent and Recommendations to DNR 
for a Monthly Geometric Mean Escherichia coli Limitation, during 
the development of the draft rules. The argument in the study is 
that the IDEXX® test inflates the number of viable E. coli in re­
lation to the number of viable fecal coliform, and this causes a 
poor correlation between the two results (E. coli versus fecal co­
liform). 
Enhanced recovery techniques for stressed organisms are dis­
cussed at length in Standard Methods for the Examination of 
Water and Wastewater. These techniques can be applied to 
analysis of fecal coliform and may, with further study, confirm 
that the recovery of E. coli using IDEXX® may not be poorly cor­
related to the  actual concentrations of fecal coliform in a given 
sample. Additionally, IDEXX® manufactures an enzyme sub­
strate test specifically for fecal coliforms, similar to the test for 
E. coli. Both the E. coli and the fecal coliform IDEXX® tests are 
specifically intended to aid in the recovery of stressed organ­
isms. Neither of these methods to recover stressed organisms 
were used to confirm the results of the 2004 study. 
Concern over whether the IDEXX® method enhances the surviv­
ability of a stressed organism is not applicable to the monitoring 
TCEQ proposes, because one cannot assume that a stressed 
organism will not survive when released into environmental wa­
ters. Moreover, the assertion that the IDEXX® method yields 
inflated E. coli concentrations relative to the other methods cited 
in the study can be countered with the assertion that the other 
methods cited are likely to under-report the concentrations of fe­
cal coliform present. 
There are seven approved methods for the analysis of E. coli 
in wastewater listed in 40 CFR Part 136, Table 1A. A permittee 
could use any of these seven methods. If the method selected 
is one for which TCEQ offers a National Environmental Labora­
tory Accreditation Conference (NELAC) accreditation, a contract 
laboratory would need to be NELAC-accredited for that method. 
The bacteria limit is set at the primary contact recreation stan­
dard in Chapter 307. Chapter 307 has required E. coli to be 
used as the indicator organism in fresh water for water quality 
standards since August 17, 2000. In 2000, TCEQ revised the 
water quality standards for recreation and changed the indicator 
bacteria from fecal coliform to E. coli for freshwater and Ente-
rococci for saltwater. The new indicators and their associated 
numerical criteria (such as the 126 cfu/100 ml for E. coli) are in 
accordance with EPA’s 1986 national guidance criteria for recre­
ation. EPA’s 1986 criteria are based on epidemiological studies 
that showed these new indicators correlated better with risk of 
disease (gastroenteritis) than other indicators such as fecal co­
liform. The National Beach Act of 2000 required coastal states 
to adopt Enterococci and the associated EPA numerical criteria 
for saltwater. 
In developing enforcement actions, case specific factors  will  be  
considered. In addition, the executive director may consider al­
lowing municipally owned utilities, and water supply or sewer 
service corporations or districts to defer the payment of all or 
part of an administrative penalty for a violation on the condition 
that the entity complies with all provisions for corrective action in 
a commission order to address the violations, as stated in TWC, 
§7.034. 
The commission has made no changes in response to this com­
ment. 
30 TAC §319.9 
STATUTORY AUTHORITY 
The amendment is adopted under the Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com­
mission. TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its ju­
risdictional authority provided by the TWC. TWC, §5.103, which 
requires the commission to adopt any rule necessary to carry 
out its powers and duties under the code and other laws of the 
state. TWC, §5.104, which states that the commission, by rule, 
will develop memoranda of understanding necessary to clarify 
and provide for its respective duties, responsibilities, or functions 
on any matter under the jurisdiction of the commission that is not 
expressly assigned to the commission. TWC, §5.105, which au­
thorizes the commission to adopt rules and policies necessary 
to carry out its responsibilities as provided by the TWC. TWC, 
§5.120, which requires the commission to "administer the law 
so as to promote the judicious use and maximum conservation 
and protection" of the environment and natural resources of the 
state. TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state. TWC, §26.013, 
which authorizes the executive director to conduct or have con­
ducted any research and investigations it considers advisable 
and necessary for the discharge of the duties under Chapter 26 
of the TWC. TWC, §26.027, which authorizes the TCEQ to issue 
permits for the discharge of waste or pollutants into or adjacent 
to water in the state. 
34 TexReg 8336 November 20, 2009 Texas Register 
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♦ ♦ ♦ 
The amendment is also adopted under the Texas Water Quality 
Control Act which gives the TCEQ the authority to adopt rules for 
the approval of disposal system plans under TWC, §26.034, as 
well as the authority to set standards to prevent the discharge of 
waste that is injurious to the public health under TWC, §26.041. 
This adopted amendment implements TWC, §§5.013, 5.102, 
5.103, 5.104, 5.105, 5.120, 26.011, 26.013, 26.027, 26.034, 
and 26.041. 
§319.9. Self-Monitoring and Quality Assurance Schedules. 
(a) The following table sets forth the self-monitoring sched­
ules applicable to treated domestic sewage effluent. 
Figure: 30 TAC §319.9(a) 
(b) The following table sets forth the bacteria self-monitoring 
schedules applicable to treated domestic sewage effluent that is dis­
charged to water in the state. 
Figure: 30 TAC §319.9(b) 
(c) The following table sets forth the self-monitoring sched­
ules applicable to nondomestic wastewater effluent. 
Figure: 30 TAC §319.9(c) 
(d) The following table sets forth the quality assurance re­
quirements for wastewater analyses. 
Figure: 30 TAC §319.9(d) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 26, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 239-2548 
30 TAC §319.10 
STATUTORY AUTHORITY 
The repeal is adopted under the Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com­
mission. TWC, §5.102, which provides the commission with 
the authority to carry out its duties and general powers under 
its jurisdictional authority provided by the TWC. TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the code and other laws 
of the state. TWC, §5.104, which states that the commission, 
by rule, will develop memoranda of understanding necessary to 
clarify and provide for its respective duties, responsibilities, or 
functions on any matter under the jurisdiction of the commis­
sion that is not expressly assigned to the commission. TWC, 
§5.105, which authorizes the commission to adopt rules and 
policies necessary to carry out its responsibilities as provided 
by the TWC. TWC, §5.120, which requires the commission to 
"administer the law so as to promote the judicious use and 
maximum conservation and protection" of the environment and 
natural resources of the state. TWC, §26.011, which provides 
the commission with the authority to establish the level of quality 
to be maintained in, and to control the quality of, the water in the 
state. TWC, §26.013, which authorizes the executive director 
to conduct or have conducted any research and investigations 
it considers advisable and necessary for the discharge of the 
duties under Chapter 26 of the TWC. TWC, §26.027, which 
authorizes the TCEQ to issue permits for the discharge of waste 
or pollutants into or adjacent to water in the state. 
The repeal is also adopted under the Texas Water Quality Con­
trol Act which gives the TCEQ the authority to adopt rules for 
the approval of disposal system plans under TWC, §26.034, as 
well as the authority to set standards to prevent the discharge of 
waste that is injurious to the public health under TWC, §26.041. 
The adopted repeal implements TWC, §§5.013, 5.102, 5.103, 
5.104, 5.105, 5.120, 26.011, 26.013, 26.027, 26.034, and 
26.041. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 26, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 239-2548 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER K. HOTEL OCCUPANCY TAX 
34 TAC §3.161 
The Comptroller of Public Accounts adopts an amendment to 
§3.161, concerning definitions, exemptions and exemption cer­
tificate, without changes to the proposed text as published in the 
September 18, 2009, issue of the Texas Register (34 TexReg 
6438). 
Subsection (a)(1) is being amended to clarify that a nonprofit 
charitable or eleemosynary organization that devotes all or 
substantially all of its activities to the alleviation of poverty, 
disease, pain and suffering by providing medicine and medical 
treatment may qualify for exempt status. Subsection (a)(5) is 
being amended to clarify that a private club is an organization 
that provides members entertainment, recreation, sport, dining, 
social facilities, or other significant club amenities, in addition to 
lodging, and assesses dues, initiation fees, and other charges 
for special privileges or status not available to the general public. 
Subsection (c)(5) is amended to provide that the comptroller 
prescribe the form and content of an exemption certificate and 
delete reference to the telephone numbers for Telecommunica­
tion Device for the Deaf (TDD). Subsection (d)(2) is amended 
to clarify that an organization that does not provide members 
ADOPTED RULES November 20, 2009 34 TexReg 8337 
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entertainment, recreation, sport, dining, social facilities, or 
other significant club amenities, in addition to lodging, and 
does not assess dues, initiation fees, and other charges for 
special privileges or status not available to the general public is 
not a private club for hotel occupancy tax purposes and must 
collect hotel occupancy tax on rentals of rooms to members. 
Non-substantive changes are also made to improve grammar 
and general readability. 
No comments were received regarding adoption of the amend­
ment. 
This amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2.  
The amendment implements Tax Code, §§156.001, 156.102 and 
156.104. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Comptroller of Public Accounts 
Effective date: November 23, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-0387 
♦ ♦ ♦ 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.365 
The Comptroller of Public Accounts adopts an amendment to 
§3.365, concerning sales tax holiday--clothing, shoes and school 
supplies, without changes to the proposed text as published in 
the September 18, 2009, issue of the Texas Register (34 TexReg 
6440). 
The name of the rule is amended to differentiate between the 
sales tax holiday for clothes, shoes, and school supplies and 
the sales tax holiday for energy star items. This rule is being 
amended pursuant to House Bill 1801, 81st Legislature, 2009, 
which expanded the exemption to include school supplies, 
defined "school supplies," and added exclusions to the definition 
of backpack. Subsection (a) has been amended to provide the 
definition of "school supplies" and to exclude luggage, briefcase, 
athletic bag, duffle bag, gym bag, computer bag, purse and 
framed backpack from the definition of "school backpack." Sub­
section (c) is amended to exclude from the exemption school 
supplies not listed in the definition. Subsection (e) is revised 
to reflect long-standing policy regarding sales of items sold in 
prepackaged combinations containing both exempt and non-ex­
empt items. The taxability of the prepackaged combination is 
determined by the primary components. If items that qualify for 
the sales tax holiday exemption are the primary component of 
the package, the entire sales price of the package is exempt 
during the holiday period. Subsection (o) has been amended 
to provide provisions for purchases of school supplies under a 
business account. Conforming changes are made throughout 
the rule. 
No comments were received regarding adoption of the amend­
ment. 
This amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 
The amendment implements Tax Code, §151.327. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Comptroller of Public Accounts 
Effective date: November 23, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-0387 
34 TexReg 8338 November 20, 2009 Texas Register 
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Agency Rule Review Plan 
Texas Board of Veterinary Medical Examiners 
Title 22, Part 24 
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Comptroller of Public Accounts 
Notice of Legal Banking Holidays 
Texas Tax Code §111.053(b) requires that, before January 1 of each 
year, the Comptroller of Public Accounts publish a list of the legal 
holidays for banking purposes for that year. This is the 2010 Eleventh 
District Holiday Schedule. Pursuant to the Federal Reserve Bank of 
Dallas Notice 09-49 dated July 23, 2009, the Federal Reserve Bank of 
Dallas and its branches at El Paso, Houston, and San Antonio, Texas, 
will observe the following holidays for calendar year 2010 and will not 
be open on the dates indicated below. 
Friday, January 1, New Year’s Day 
Monday, January 18, Martin Luther King, Jr. Day 
Monday, February 15, Presidents Day 
Monday, May 31, Memorial Day 
Monday, July 5, Independence Day 
Monday, September 6, Labor Day 
Monday, October 11, Columbus Day 
Thursday, November 11, Veterans Day 
Thursday, November 25, Thanksgiving Day 
The Federal Reserve standard holiday schedule mandates that if Jan­
uary 1, July 4, November 11, or December 25 falls on a Sunday, the 
following Monday will be observed as a holiday. If January 1, July 
4, November 11, or December 25 occurs on a Saturday, the preceding 
Friday will not be observed as a holiday. For the year 2010, July 4 oc­
curs on a Sunday; therefore, the following Monday will be observed 
as a holiday. Also, December 25 occurs on a Saturday; therefore, the 
preceding Friday will not be observed as a holiday. 
TRD-200905207 
Pamela Smith 
Deputy General Counsel for Contracts 
Comptroller of Public Accounts 
Filed: November 10, 2009 
Notice of Request for Proposals 
Pursuant to Chapters 403, 447, and 2254, Subchapter A; as well as 
2305, §2305.032, Texas Government Code; and the American Recov­
ery and Reinvestment Act of 2009 (ARRA) Public Law (PL) 111-5 
(2009), and related laws, rules and regulations, as amended, the Comp­
troller of Public Accounts (Comptroller), State Energy Conservation 
Office (SECO) announces its Request for Proposals (RFP #195f) and 
invites proposals from qualified, interested engineering firms and in­
dividuals to provide professional energy engineering services, techni­
cal assistance and monitoring services for 1) the State Energy Program 
(SEP) with federal authority in 10CFR Part 420, 2) the Energy Effi ­
ciency and Conservation Block Grant (EECBG) Program authorized 
in Title V, Subtitle E of the Energy Independence and Security Act 
of 2007 (EISA) and signed into Public Law (PL 110-140) on Decem­
ber 19, 2007, 3) the State Energy Efficient Appliance Rebate Program 
(SEEARP) authorized through the Energy Policy Act of 2005, Title I, 
Subtitle B, Section 124; Federal Code: 42 USC 15821, and 4) the En­
ergy Assurance Program (EA) authorized under 31 USC 6304 and PL 
109-58 Energy Policy Act of 2005. The Comptroller reserves the right 
to award more than one contract under the terms of this RFP. If a con­
tract award is made under the terms of this RFP, Contractors will be 
expected to begin performance of the contract on or about January 15, 
2010, or as soon thereafter as practical. 
Contact: Parties interested in submitting a proposal should contact 
William Clay Harris, Assistant General Counsel, Contracts, Comptrol­
ler of Public Accounts, in the Issuing Office at: 111 E. 17th St., Room 
201, Austin, Texas 78774, (512) 305-8673, to obtain a complete copy 
of the RFP. The Comptroller will mail copies of the RFP only to those 
parties specifically requesting a copy. The RFP will be available for 
pick-up at the above referenced address on Friday, November 20, 2009, 
after 10:00 a.m. Central Zone Time (CZT) and during normal business 
hours thereafter. The Comptroller will also make the entire RFP avail­
able electronically on the Electronic State Business Daily (ESBD) at: 
http://esbd.cpa.state.tx.us after 10:00 a.m. CZT on Friday, November 
20, 2009. 
Questions and Non-Mandatory Letters of Intent: All written inquiries, 
questions, and Non-mandatory Letters of Intent to propose must be re­
ceived at the above-referenced address not later than 2:00 p.m. CZT 
on Friday, December 4, 2009. Prospective proposers are encouraged to 
fax non-mandatory Letters of Intent and Questions to (512) 463-3669 
to ensure timely receipt. Non-mandatory Letters of Intent must be 
addressed to William Clay Harris, Assistant General Counsel, Con­
tracts, and must contain the information as stated in the correspond­
ing Section of the RFP  and  be signed by an official of that entity. On 
or about Friday, December 11, 2009, the Comptroller expects to post 
responses to questions on the ESBD. Late Non-mandatory Letters of 
Intent and Questions will not be considered under any circumstances. 
Respondents shall be solely responsible for verifying timely receipt of 
Non-Mandatory Letters of Intent and Questions in the Issuing Office. 
Closing Date: Proposals must be delivered in the Issuing Office to the 
attention of the Assistant General Counsel, Contracts, no later than 2:00 
p.m. CZT, on Friday, December 18, 2009. Late Proposals will not 
be considered under any circumstances. Respondents shall be solely 
responsible for verifying time receipt of Proposals in the Issuing Office. 
Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Comptroller will make the final de­
cision. The Comptroller reserves the right to accept or reject any or 
all proposals submitted. The Comptroller is not obligated to execute a 
contract on the basis of this notice or the distribution of any RFP. The 
Comptroller shall not pay for any costs incurred by any entity in re­
sponding to this Notice or to the RFP. 
The anticipated schedule of events pertaining to this solicitation is as 
follows: Issuance of RFP - November 20, 2009, after 10:00 a.m. CZT; 
Non-Mandatory Letters of Intent and Questions Due - December 4, 
2009, 2:00 p.m. CZT; Official Responses to Questions posted - De­
cember 11, 2009; Proposals Due - December 18, 2009, 2:00 p.m. CZT; 
IN ADDITION November 20, 2009 34 TexReg 8391 
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Contract Execution - January 15, 2010, or as soon thereafter as practi­
cal; Commencement of Services - January 15, 2010. 
TRD-200905187 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: November 10, 2009 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/09/09 - 11/15/09 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/09/09 - 11/15/09 is 18% for Commercial over $250,000. 
The monthly ceiling as prescribed by §303.0053 for the period of 
11/01/09 - 11/30/09 is 18% for Consumer/Agricultural/Commer­
cial/credit through $250,000. 
The monthly ceiling as prescribed by §303.005 for the period of 
11/01/09 - 11/30/09 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
3For variable rate commercial transactions only. 
TRD-200905028 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 4, 2009 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/16/09 - 11/22/09 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/16/09 - 11/22/09 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-200905191 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 10, 2009 
Employees Retirement System of Texas 
Request for Proposal for Employee Discount Products and 
Services Program (Revised Notice) 
This Notice takes place of the previous Notice published in the October 
16, 2009, issue of the Texas Register (34 TexReg 7217). 
The Employees Retirement System of Texas ("ERS") is issuing a 
Request for Proposal ("RFP") for qualified firms/organizations (here­
inafter called "Vendor") to provide an Employee Discount Products 
and Services Program that would offer discounted benefits and/or ser­
vices to the state and certain higher education employees, retirees, and 
their qualified dependents ("Participants") throughout Texas beginning 
September 1, 2010 through August 31, 2013. Qualified Vendors shall 
provide the level of discount products and services required in the 
RFP and meet other requirements that are in the best interest of the 
Participants and ERS and shall be required to execute a Contractual 
Agreement ("Contract") provided by and satisfactory to ERS. 
The RFP will be available in mid-November from ERS’ website and 
will include documents for the Vendor’s review and response. To ac­
cess the secured portion of the RFP website, interested Vendors shall 
email their request to the attention of IVendor Mailbox at: ivendorques­
tions@ers.state.tx.us. The email request shall include the Vendor’s le­
gal name, street address, phone and fax numbers, and email address for 
the organization’s direct point of contact. Upon receipt of your emailed 
request, a user ID and password will be issued to the requesting organ­
ization that will permit access to the secured RFP. General questions 
concerning the RFP should be sent to the IVendor Mailbox as well. In­
quires and responses, if applicable, are updated frequently. 
To be eligible for consideration, the Vendor is required to submit a 
sealed proposal as more fully specified in the RFP. Vendor is required 
to submit a total of four (4) sets of the proposal. One (1) "Original" 
to include fully executed Signature Pages and Contractual Agreement, 
signed in blue ink, and without amendment or revision and an addi­
tional two (2) bound duplicates of the proposal, including all required 
exhibits shall be provided in printed format. The remaining complete 
copy shall be submitted on a separate CD-ROM in Excel or Word for­
mat. No PDF documents (with the exception of sample marketing ma­
terials and financial materials) may be reflected on the CD-ROM. All 
materials shall be executed as noted above and shall be received by 
ERS no later than 12:00 Noon (CT) on December 30, 2009. 
ERS will base its evaluation and selection of Vendor(s) on the value 
of goods and services offered, product discounts, the ease at which a 
Participant can obtain a discount, Vendor’s reporting capabilities, and 
customized communication material capabilities. The proposal will be 
evaluated individually and relative to the proposal of other qualified 
Vendors. Complete specifications will be included with the RFP. 
ERS reserves the right to reject any and/or all proposals and/or call 
for new proposals if deemed by ERS to be in the best interests of the 
Participants and ERS. ERS also reserves the right to reject any proposal 
submitted that does not fully comply with the RFP’s instructions and 
criteria including minimum requirements as reflected in the  RFP.  ERS  
is under no legal requirement to execute a Contract on the basis of this 
notice or upon issuance of the RFP and will not pay any costs incurred 
by any entity in responding to this notice or the RFP or in connection 
with the preparation thereof. ERS specifically reserves the right to vary 
all provisions set forth at any time prior to execution of a contract where 
ERS deems it to be in the best interest of the Participants and ERS. 
TRD-200905080 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: November 5, 2009 
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Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity to 
comment must be published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is December 21, 2009. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli­
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 21, 
2009. Written comments may also be sent by facsimile machine to the 
enforcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Alexander Moulding Mill Company; DOCKET 
NUMBER: 2009-1553-PWS-E; IDENTIFIER: RN100828805; LO­
CATION: Hamilton, Hamilton County; TYPE OF FACILITY: wood 
products manufacturing with a public water supply (PWS); RULE VI­
OLATED: 30 Texas Administrative Code (TAC) §290.109(c)(3)(A)(ii) 
and §290.122(c)(2)(B), by failing to collect a set of four repeat distri­
bution coliform samples and by failing to provide notice to persons 
served by the facility regarding the failure to collect repeat samples; 
30 TAC §290.109(c)(2)(F) and §290.122(c)(2)(B), by failing to collect 
at least five distribution coliform samples the month following a total 
coliform-positive result and by failing to provide notice to persons 
served by the facility regarding the failure to conduct increased routine 
monitoring; and 30 TAC §290.109(c)(2)(A)(i) and §290.122(c)(2)(B) 
and Texas Health and Safety Code (THSC), §341.033(d), by failing to 
collect routine distribution coliform samples and by failing to provide 
notice to persons served by the facility regarding the failure to conduct 
routine coliform monitoring; PENALTY: $4,789; ENFORCEMENT 
COORDINATOR: Rebecca Clausewitz, (210) 490-3096; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 
(2) COMPANY: BASF Catalysts, LLC; DOCKET NUMBER: 
2009-1271-AIR-E; IDENTIFIER: RN100223379; LOCATION: 
Pasadena, Harris County; TYPE OF FACILITY: chemical man­
ufacturing plant; RULE VIOLATED: 30 TAC §122.143(4) and 
§122.145(2)(A) and THSC, §382.085(b), by failing to timely report 
deviations; 30 TAC §117.2035(a)(1) and §122.143(4), Federal Oper­
ating Permit (FOP) Number O-01473, Special Terms and Condition 
(STC) Number 6A(iii), and THSC, §382.085(b), by failing to maintain 
and operate a totalizing fuel flow meter; 30 TAC §122.143(4), FOP 
Number O-01473, Special Condition (SC) Number 8, Air Permit 
Number 21140, SC Number 5A, and THSC, §382.085(b), by failing 
to comply with the minimum flow rate for the caustic vent scrubber; 
30 TAC §122.143(4), FOP Permit Number O-01473, SC Number 8, 
Air Permit Number 19344, SC Number 2D, and THSC, §382.085(b), 
by failing to keep continuous records required to demonstrate that the 
flow monitor and British thermal unit analyzer were in operation at 
least 95% of the time when the Lynx 900 Catalyst Unit flare was in 
use; and 30 TAC §122.143(4), FOP Number O-01473, SC Number 8, 
Air Permit Number 19344, SC Number 6, and THSC, §382.085(b), by 
failing to correctly install the CPX-1 truck loading/unloading vent line 
to the flare; PENALTY: $4,365; ENFORCEMENT COORDINATOR: 
Nadia Hameed, (713) 767-3500; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(3) COMPANY: Mardoche Abdelhak dba Big Trees Trailer 
City; DOCKET NUMBER: 2009-0804-PWS-E; IDENTIFIER: 
RN101652048; LOCATION: Bexar County; TYPE OF FACILITY: 
PWS; RULE VIOLATED: 30 TAC §290.43(e), by failing to provide 
a properly constructed intruder-resistant fence around all storage 
tanks and pressure maintenance facilities; 30 TAC §290.46(e)(4)(A) 
and THSC, §341.033(a), by failing to operate the facility at all times 
under the direct supervision of a water works operator who holds a 
Class "D" or higher license; 30 TAC §290.46(m), by failing to initiate 
maintenance and housekeeping practices to ensure the good working 
condition and general appearance of the facility and its equipment; 30 
TAC §290.46(d)(2)(A), by failing to operate the disinfectant equip­
ment to maintain a minimum disinfectant residual of 0.2 milligrams 
per liter (mg/L) of free chlorine throughout the distribution system; 
30 TAC §290.46(m)(4), by failing to maintain all water treatment 
units, storage, and pressure maintenance facilities, distribution system 
lines, and related appurtenances in a watertight condition; 30 TAC 
§290.46(f)(2), (3)(E)(i), and (D)(i) and (ii), by failing to make the 
facility’s operating records accessible for review during an inspection; 
and 30 TAC §290.51(a)(6) and the Code, §5.702, by failing to pay 
all annual and late public health service fees; PENALTY: $2,533; 
ENFORCEMENT COORDINATOR: Stephen Thompson, (512) 
239-2558; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 
(4) COMPANY: City of Chillicothe; DOCKET NUMBER: 
2009-0202-MWD-E; IDENTIFIER: RN102985355; LOCATION: 
Hardeman County; TYPE OF FACILITY: domestic wastewater treat­
ment plant; RULE VIOLATED: 30 TAC §317.4(a)(8), by failing to 
test the reduced backflow prevention assembly on the potable water 
line to the facility; 30 TAC §305.125(1) and Texas Pollutant Discharge 
Elimination System (TPDES) Permit Number WQ0010639001, 
Monitoring and Reporting Requirements Number 3.b., by failing 
to maintain records of the facility’s sewage sludge use and disposal 
activities and by failing to maintain adequate monitoring records; 
30 TAC §305.125(17) and TPDES Permit Number WQ0010639001, 
Sludge Provisions, by failing to timely submit the annual sludge 
report; 30 TAC §305.125(1) and (5) and TPDES Permit Number 
WQ0010639001, Operational Requirements Number 4, by failing to 
maintain adequate safeguards to prevent the discharge of untreated or 
inadequately treated wastes during electrical power failures by means 
of alternate power sources, standby generators, and/or retention of 
inadequately treated wastewater; 30 TAC §305.125(17) and §319.7(d) 
and TPDES Permit Number WQ0010639001, Monitoring and Re­
porting Requirements Number 1, by failing to submit the monitoring 
results at the intervals specified in the permit; 30 TAC §305.125(1) and 
TPDES Permit Number WQ0010639001, Monitoring and Reporting 
Requirements Number 7.c., by failing to notify the TCEQ in writing 
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of any effluent permit excursion of 40% or greater; 30 TAC §§319.6, 
319.9(c), and 319.11 and TPDES Permit Number WQ0010639001, 
Monitoring and Reporting Requirements Number 2, by failing to 
utilize the required quality assurance and effluent analysis methods; 
30 TAC §305.125(1), TPDES Permit Number WQ0010639001, 
Effluent Limitations and Monitoring Requirements Numbers 1 and 3, 
TCEQ Agreed Order Docket Number 2006-0955-MWD-E, Ordering 
Provision 2.b., and the Code, §26.121(a), by failing to comply with 
permitted effluent limitations; and 30 TAC §305.125(1) and TPDES 
Permit Number WQ0010639001, Operational Requirements Number 
1, by failing to properly maintain and operate the wastewater treatment 
ponds; PENALTY: $59,820; ENFORCEMENT COORDINATOR: 
Lauren Smitherman, (512) 239-5223; REGIONAL OFFICE: 1977 
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
(5) COMPANY: ConocoPhillips Company; DOCKET NUMBER: 
2009-1203-AIR-E; IDENTIFIER: RN101619179; LOCATION: Old 
Ocean, Brazoria County; TYPE OF FACILITY: refinery; RULE VIO­
LATED: 30 TAC §116.115(c), Permit Number 5920A, SC Number 1, 
and THSC, §382.085(b), by failing to prevent unauthorized emissions; 
PENALTY: $16,975; Supplemental Environmental Project (SEP) 
offset amount of $6,790 applied to Texas Parent Teacher Association 
- Clean School Bus Program; ENFORCEMENT COORDINATOR: 
John Muennink, (361) 825-3100; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(6) COMPANY: City of Converse; DOCKET NUMBER: 2009-1201­
WQ-E; IDENTIFIER: RN104150206; LOCATION: Converse, Bexar 
County; TYPE OF FACILITY: construction site; RULE VIOLATED: 
30 TAC §281.25(a)(4) and 40 Code of Federal Regulations (CFR) 
§122.26(c), by failing to obtain authorization to discharge storm 
water associated with construction activities; PENALTY: $3,060; EN­
FORCEMENT COORDINATOR: Steve Villatoro, (512) 239-4930; 
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 
(7) COMPANY: Clinton Cotton; DOCKET NUMBER: 2009-1769­
WQ-E; IDENTIFIER: RN103743746; LOCATION: Rising Star, East-
land County; TYPE OF FACILITY: landscape irrigation; RULE VI­
OLATED: 30 TAC §30.5(a), by failing to obtain a required occupa­
tional license; PENALTY: $210; ENFORCEMENT COORDINATOR: 
Kirk Schoppe, (512) 239-0489; REGIONAL OFFICE: 1977 Industrial 
Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
(8) COMPANY: Daniels Building & Construction, Inc.; DOCKET 
NUMBER: 2009-1719-WQ-E; IDENTIFIER: RN105793731; LOCA­
TION: Port Arthur, Jefferson County; TYPE OF FACILITY: storm 
water; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain 
a construction general permit; PENALTY: $700; ENFORCEMENT 
COORDINATOR: Jordan Jones, (512) 239-2569; REGIONAL OF­
FICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
(9) COMPANY: Robert Lerma, Jr. and Marta Villareal dba G 
S I II; DOCKET NUMBER: 2009-1013-AIR-E; IDENTIFIER: 
RN104707633; LOCATION: Alice, Jim Wells County; TYPE 
OF FACILITY: abrasive cleaning and surface coating; RULE VI­
OLATED: 30 TAC §116.110(a), Agreed Order Docket Number 
2007-1294-AIR-E, Ordering Provision Number 3.a.ii., and THSC, 
§382.0518(a) and §382.085(b), by failing to comply with the ordering 
provision of an agreed order and exceeded allowable material usage; 
and 30 TAC §106.433(8)(B) - (D), Agreed Order Docket Number 
2007-1294-AIR-E, Ordering Provision Number 3.a.i., and THSC, 
§382.085(b), by failing to comply with the ordering provision of an 
agreed order and by failing to provide complete records; PENALTY: 
$44,200; ENFORCEMENT COORDINATOR: Terry Murphy, (512) 
239-5025; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, 
Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(10) COMPANY: Ingram ReadyMix, Inc.; DOCKET NUMBER: 
2009-1414-IWD-E; IDENTIFIER: RN100250372; LOCATION: 
Corpus Christi, Nueces County; TYPE OF FACILITY: concrete 
batch plant; RULE VIOLATED: 30 TAC §305.125(1), TPDES 
General Permit Number TXG110027, Part III, Section A, Permit 
Requirements, and the Code, §26.121(a), by failing to comply with 
the permitted effluent limit for total suspended solids (TSS); and 30 
TAC §305.125(17) and TPDES General Permit Number TXG110027, 
Part IV, Standard Permit Conditions Number 7(f), by failing to submit 
monitoring results at the intervals specified in the permit; PENALTY: 
$3,420; ENFORCEMENT COORDINATOR: Jordan Jones, (512) 
239-2569; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, 
Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(11) COMPANY: ISP Synthetic Elastomers, LP; DOCKET NUMBER: 
2009-0699-AIR-E; IDENTIFIER: RN100224799; LOCATION: Port 
Neches, Jefferson County; TYPE OF FACILITY: synthetic elastomer 
manufacturing plant; RULE VIOLATED: 30 TAC §116.115(b)(2)(F) 
and (c) and §122.143(4), FOP Number O-01224, General Terms and 
Conditions (GTC) and SC Number 11A, Air Permit Number 9908, 
SC Number 1, and THSC, §382.085(b), by failing to comply with 
permit emission limits; and 30 TAC §§122.143(4), 122.145(2)(A), 
and 122.146(1) and (5)(C), FOP Number O-01224, GTC, and THSC, 
§382.085(b), by failing to report a deviation; PENALTY: $27,170; 
ENFORCEMENT COORDINATOR: Audra Benoit, (409) 898-3838; 
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 
(12) COMPANY: Joe Williamson Construction Company; DOCKET 
NUMBER: 2009-1745-WQ-E; IDENTIFIER: RN105794705; LO­
CATION: Weslaco, Hidalgo County; TYPE OF FACILITY: general 
contractors; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to 
obtain a construction general permit; PENALTY: $700; ENFORCE­
MENT COORDINATOR: Jordan Jones, (512) 239-2569; REGIONAL 
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, 
(956) 425-6010. 
(13) COMPANY: Kleinwood Joint Powers Board; DOCKET 
NUMBER: 2009-0783-MWD-E; IDENTIFIER: RN102328580; 
LOCATION: Harris County; TYPE OF FACILITY: wastewater 
treatment plant; RULE VIOLATED: 30 TAC §305.125(1), TPDES 
Permit Number WQ0011409001, Effluent Limitations and Monitoring 
Requirements Whole Effluent Toxicity (WET) limit, and the Code, 
§26.121(a), by failing to meet the permitted effluent limitations for 
Ceriodaphnia dubia, seven-day chronic toxicity test; and 30 TAC 
§305.125(1), TPDES Permit Number WQ0011409001, Effluent 
Limitations and Monitoring Requirements Numbers 1 and 2, and the 
Code, §26.121(a), by failing to comply with the permitted effluent 
limitations for Escherichia coli (E. coli), total residual chlorine, and 
TSS; PENALTY: $18,650; SEP offset amount of $18,650 applied 
to Gulf Coast Waste Disposal Authority - River, Lakes, Bays, and 
Bayous Trash Bash; ENFORCEMENT COORDINATOR: Jennifer 
Graves, (956) 425-6010; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(14) COMPANY: LONGPOINT ENTERPRISES, INC. dba Amigos 
Food Mart; DOCKET NUMBER: 2009-1029-PST-E; IDENTIFIER: 
RN101896249; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.10(b), by failing to maintain the required 
underground storage tank (UST) records and make them immedi­
ately available for the inspection; 30 TAC §334.8(c)(4)(A)(vii) and 
(5)(B)(ii), by failing to timely renew a previously issued UST delivery 
certificate by submitting a properly completed UST registration and 
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self-certification form; 30 TAC §334.8(c)(5)(A)(i) and the Code, 
§26.3467(a), by failing to make available to a common carrier a 
valid, current TCEQ delivery certificate; 30 TAC §37.815(a) and 
(b), by failing to demonstrate acceptable financial assurance; 30 
TAC §334.49(c)(4) and the Code, §26.3475(d), by failing to have 
the cathodic protection system inspected and tested for operability 
and adequacy of protection; 30 TAC §334.50(b)(2) and the Code, 
§26.3475(a), by failing to provide release detection for the piping 
associated with the USTs; 30 TAC §334.50(b)(2)(A)(i)(III) and the 
Code, §26.3475(a), by failing to test the line leak detectors at least 
once per year for performance and operational reliability; 30 TAC 
§334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing to ensure 
that all USTs are monitored in a manner which will detect a release; 
30 TAC §334.50(d)(1)(B)(ii) and the Code, §26.3475(c)(1), by failing 
to conduct reconciliation of detailed inventory control records; 30 
TAC §334.50(d)(1)(B)(iii)(I) and the Code, §26.3475(c)(1), by failing 
to record inventory volume measurement for regulated substance 
inputs, withdrawals, and the amount still remaining in the tank each 
operating day; 30 TAC §334.48(c), by failing to conduct effective 
manual or automatic inventory control procedures for all USTs; and 
30 TAC §115.245(2) and THSC, §382.085(b), by failing to verify 
proper operation of the Stage II equipment; PENALTY: $20,894; 
ENFORCEMENT COORDINATOR: Judy Kluge, (817) 588-5800; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(15) COMPANY: Matrix Metals, LLC; DOCKET NUMBER: 
2009-0955-AIR-E; IDENTIFIER: RN100218205; LOCATION: Rich­
mond, Fort Bend County; TYPE OF FACILITY: steel manufacturing 
plant; RULE VIOLATED: 30 TAC §§122.143(4), 122.145(2)(A), and 
122.146(2), FOP Number O-02121, GTC, and STC Number 9, and 
THSC, §382.085(b), by failing to submit an annual permit compliance 
certification (PCC) and two semi-annual deviation reports; 30 TAC 
§122.143(4), FOP Number 0-02121, STC Number 3(A)(iv)(3) and 
(C)(iii)(2), and THSC, §382.085(b), by failing to maintain records 
of opacity observations; and 30 TAC §116.115(c) and §122.143(4), 
New Source Review (NSR) Permit Number 1814A, SC Number 4, 
FOP Number O-02121, STC Number 7(A), and THSC, §382.085(b), 
by failing to maintain all pollution emission capture equipment 
and abatement equipment in good working condition; PENALTY: 
$17,500; ENFORCEMENT COORDINATOR: Martina Kusniadi, 
(713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1452, (713) 767-3500. 
(16) COMPANY: Military Highway Water Supply Corpora­
tion; DOCKET NUMBER: 2009-1373-MWD-E; IDENTIFIER: 
RN101611366; LOCATION: Hidalgo County; TYPE OF FACILITY: 
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1), 
TPDES Permit Number WQ0013462001, Effluent Limitations and 
Monitoring Requirements Number 1, and the Code, §26.121(a), by 
failing to comply with the  permitted  effluent limitations for TSS and 
biochemical oxygen demand (BOD); PENALTY: $7,200; ENFORCE­
MENT COORDINATOR: Lanae Foard, (512) 239-2554; REGIONAL 
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, 
(956) 425-6010. 
(17) COMPANY: City of Rio Grande City; DOCKET NUMBER: 
2009-0866-MWD-E; IDENTIFIER: RN102777661; LOCATION: 
Rio Grande City, Starr County; TYPE OF FACILITY: wastewater 
treatment plant; RULE VIOLATED: 30 TAC §305.125(1) and (5) and 
TPDES Permit Number WQ0010802001, Operational Requirements 
Number 4, by failing to maintain adequate safeguards to prevent the 
discharge of untreated or inadequately treated wastes during elec­
trical power failures; 30 TAC §305.125(1), TPDES Permit Number 
WQ0010802001, Effluent Limitations and Monitoring Requirements 
Numbers 1, 2, and 6, and the Code, §26.121(a), by failing to comply 
with permit effluent limits for minimum dissolved oxygen (DO), min­
imum chlorine residual, and five-day BOD; 30 TAC §305.125(1) and 
TPDES Permit Number WQ0010802001, Operational Requirements 
Number 1, by failing to maintain process control records; 30 TAC 
§319.7(a) and (c), by failing to maintain calibration and maintenance 
records for any analytical equipment used at the facility; 30 TAC 
§30.350(d) and TPDES Permit Number WQ0010802001, Other 
Requirements Number 1, by failing to have a certified operator with 
the proper level of license operating at the facility and the collec­
tion system; and 30 TAC §305.125(5) and TPDES Permit Number 
WQ0010802001, Operational Requirements Number 1, by failing to 
ensure that the facility and all of its systems of collection, treatment, 
and disposal are properly operated and maintained; PENALTY: 
$25,686; SEP offset amount of $20,549 applied to Texas Association 
of Resource Conservation and Development Areas, Inc. (RC&D) 
- Abandoned Tire Clean-Up; ENFORCEMENT COORDINATOR: 
Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 1804 West 
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 
(18) COMPANY: Glen L. Grandy, Jr. dba S & M Vacuum & Liquid 
Waste Processing Facility; DOCKET NUMBER: 2009-0716-MLM-E; 
IDENTIFIER: RN102888872; LOCATION: Killeen, Bell County; 
TYPE OF FACILITY: grease trap processing; RULE VIOLATED: 30 
TAC §330.15(a)(1) and the Code, §26.121(a)(1), by failing to prevent 
an unauthorized discharge of wastewater; 30 TAC §330.205(a), by fail­
ing to conduct proper tests to specify the characteristics and constituent 
concentrations of waste generated; 30 TAC §330.205(b), by failing to 
dispose of waste at an authorized solid waste management facility; 30 
TAC §330.7(a), by failing to obtain a permit to continue operations 
following the termination of a registration; 30 TAC §330.203(c)(2), 
by failing to conduct annual analysis on outgoing solids; and 30 TAC 
§281.25(a)(4) and 40 CFR §122.26, by failing to obtain authorization 
for storm water discharges under the multi-sector industrial general 
permit; PENALTY: $17,706; ENFORCEMENT COORDINATOR: 
Danielle Porras, (512) 239-2602; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(19) COMPANY: SandRidge CO2, LLC; DOCKET NUMBER: 
2009-1379-AIR-E; IDENTIFIER: RN104379672; LOCATION: Pecos 
County; TYPE OF FACILITY: gas compression station; RULE VIO­
LATED: 30 TAC §122.146(2) and THSC, §382.085(b), by failing to 
submit the PCC; 30 TAC §122.145(2)(C) and THSC, §382.085(b), by 
failing to submit a deviation report no later than 30 days after the end 
of the reporting period; 30 TAC §122.146(1) and THSC, §382.085(b), 
by failing to certify compliance; and 30 TAC §122.145(2)(A) and 
THSC, §382.085(b), by failing to submit deviation reports when 
deviations had occurred; PENALTY: $13,800; ENFORCEMENT CO­
ORDINATOR: Miriam Hall, (512) 239-1044; REGIONAL OFFICE: 
3300 North A Street, Building 4-107, Midland, Texas 79705-5406, 
(432) 570-1359. 
(20) COMPANY: City of Shavano Park; DOCKET NUMBER: 2009­
1404-EAQ-E; IDENTIFIER: RN105749592; LOCATION: Shavano 
Park, Bexar County; TYPE OF FACILITY: fire station; RULE VIO­
LATED: 30 TAC §213.4(a)(1), by failing to obtain approval of a water 
pollution abatement plan (WPAP) prior to commencing regulated activ­
ities over the Edwards Aquifer; PENALTY: $1,875; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL OF­
FICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210) 
490-3096. 
(21) COMPANY: Southeastern Freight Lines, Inc.; DOCKET NUM­
BER: 2009-1744-WQ-E; IDENTIFIER: RN105784607; LOCATION: 
Corpus Christi, Nueces County; TYPE OF FACILITY: trucking com­
pany; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a 
multi-sector general permit; PENALTY: $700; ENFORCEMENT CO­
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ORDINATOR: Jordan Jones, (512) 239-2569; REGIONAL OFFICE: 
6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5839, 
(361) 825-3100. 
(22) COMPANY: Southern Crushed Concrete, LLC; DOCKET 
NUMBER: 2009-0686-AIR-E; IDENTIFIER: RN100889492, 
RN100904838, RN101089001, RN102764479, and RN102765260; 
LOCATION: Houston, Harris County; TYPE OF FACILITY: 
portable concrete crushers; RULE VIOLATED: 30 TAC §116.115(c), 
NSR Portable Permit Numbers 8959D, 40072, 9733c, 9464F, and 
51583L001, SC Number 1, and THSC, §382.085(b), by failing to 
maintain production rates below the maximum allowable limit; 30 TAC 
§116.115(c), NSR Portable Permit Numbers 40072, 8959D, 9733C, 
9464F, and 51583L001, SC Number 8A, and THSC, §382.085(b), by 
failing to obtain change of location authorization prior to relocating 
the portable concrete crusher; and 30 TAC §116.115(c), NSR Portable 
Permit Numbers 40072, 8959D, 51583L001, 9464F, and 9733C, SC 
Number 7C, and THSC, §382.085(b), by failing to maintain adequate 
records of repairs performed on pollution abatement systems (nozzle 
replacement records); PENALTY: $65,662; ENFORCEMENT CO­
ORDINATOR: Trina Grieco, (210) 490-3096; REGIONAL OFFICE: 
5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 
(23) COMPANY: Syed Sher Shah and Joseph Shylore dba Speedo 
Gas Food Store; DOCKET NUMBER: 2009-0981-PST-E; IDENTI­
FIER: RN102327079; LOCATION: Spring, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI­
OLATED: 30 TAC §115.246(3), (5), and (6) and THSC, §382.085(b), 
by failing to maintain Stage II records and make them immediately 
available for inspection; 30 TAC §115.244(3) and THSC, §382.085(b), 
by failing to conduct required monthly inspections of the Stage II 
vapor recovery system (VRS); and 30 TAC §115.248(1) and THSC, 
§382.085(b), by failing to ensure that at least one station representative 
received training in the operation and maintenance of the Stage II 
VRS; PENALTY: $3,368; ENFORCEMENT COORDINATOR: Tom 
Greimel, (512) 239-5690; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(24) COMPANY: Spring Center, Inc.; DOCKET NUMBER: 
2009-1054-MWD-E; IDENTIFIER: RN102076825; LOCATION: 
Harris County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 
WQ0012637001, Effluent Limitations and Monitoring Requirements 
Number 1, and the Code, §26.121(a), by failing to comply with 
permit effluent limits for ammonia-nitrogen and flow; PENALTY: 
$17,765; ENFORCEMENT COORDINATOR: Harvey Wilson, (512) 
239-0321; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous­
ton, Texas 77023-1452, (713) 767-3500. 
(25) COMPANY: Texas Parks and Wildlife Department; DOCKET 
NUMBER: 2009-0892-IWD-E; IDENTIFIER: RN102469988; LO­
CATION: Harris County; TYPE OF FACILITY: air conditioning 
cooling water system; RULE VIOLATED: 30 TAC §305.125(1), 
TPDES Permit Number WQ0004317000, Effluent Limitations and 
Monitoring Requirements Number 1 for Outfall Number 002, and the 
Code, §26.121(a), by failing to comply with the permitted effluent 
limitations for total copper and total zinc; PENALTY: $4,032; SEP 
offset amount of $4,032 applied to repairing a gated weir in the Santa 
Anna Bayou marsh at the San Jacinto Battleground State Park that 
was damaged by Hurricane Ike; ENFORCEMENT COORDINATOR: 
Lauren Smitherman, (512) 239-5223; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(26) COMPANY: Thomas Enterprises, Inc.; DOCKET NUMBER: 
2009-0876-EAQ-E; IDENTIFIER: RN105092746; LOCATION: San 
Antonio, Bexar County; TYPE OF FACILITY: commercial devel­
opment site; RULE VIOLATED: 30 TAC §213.23(a) and Edwards 
Aquifer Protection Plan (EAPP) Numbers 2589.00 and 2589.01, 
Standard Conditions Number 3, by failing to obtain approval of a mod­
ification to an Edwards Aquifer Contributing Zone Plan (CZP) prior to 
beginning a regulated activity over the Edwards Aquifer CZ; 30 TAC 
§213.23(j) and EAPP Number 2589.01, SC Number 11, by failing 
to provide proof of recordation of notice in the county deed records, 
with the volume and page number(s) of the county deed records of 
the county in which the property is located; and 30 TAC §213.23(j), 
EAPP Number 2589.00, SC Number VI, Standard Conditions Num­
bers 5 and 9, and EAPP Number 2589.01, SC Number VI, Standard 
Conditions Numbers 5 and 9, by failing to install temporary erosion 
and sedimentation controls during construction and maintain the 
controls during construction; PENALTY: $16,500; ENFORCEMENT 
COORDINATOR: Lauren Smitherman, (512) 239-5223; REGIONAL 
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210) 
490-3096. 
(27) COMPANY: VILLAGE FARMS, L.P. dba Village Farms of 
Marfa; DOCKET NUMBER: 2009-1177-MSW-E; IDENTIFIER: 
RN100817873; LOCATION: Marfa, Presidio County; TYPE OF 
FACILITY: hydroponic tomato farm; RULE VIOLATED: 30 TAC 
§330.15(c), by failing to prevent the unauthorized disposal of mu­
nicipal solid waste; PENALTY: $4,600; SEP offset amount of 
$1,840 applied to RC&D - Unauthorized Trash Dump Clean-Up; 
ENFORCEMENT COORDINATOR: Clinton Sims, (512) 239-6933; 
REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, 
Texas 79901-1212, (915) 834-4949. 
(28) COMPANY: W & W Fiberglass Tank Company; DOCKET 
NUMBER: 2009-0822-AIR-E; IDENTIFIER: RN102004314; LO­
CATION: Pampa, Gray County; TYPE OF FACILITY: fiberglass tank 
manufacturing plant; RULE VIOLATED: 30 TAC §116.115(b)(2)(F), 
Air Permit Number 47294, General Condition Number 8, and THSC, 
§382.085(b), by exceeding the rolling 12-month volatile organic 
compound permitted emission limit of 39.44 tons per year; 30 TAC 
§101.20(2) and §116.115(c), 40 CFR §63.9(h) and §63.5910(b), Air 
Permit Number 47294, SC Number 4, and THSC, §382.085(b), by 
failing to submit four semi-annual compliance reports on or before 
the required due date; 30 TAC §122.143(4) and §122.145(2), FOP 
Number O-02448, GTC, and THSC, §382.085(b), by failing to report 
all instances of deviations on five submitted deviation reports; 30 
TAC §122.143(4) and §123.146(2), FOP Number O-02448, GTC, 
and THSC, §382.085(b), by failing to timely submit a PCC; and 30 
TAC §116.115(c), Air Permit Number 47294, SC Number 11A, and 
THSC, §382.085(b), by failing to maintain and have available on 
file for two years records in order to demonstrate compliance with 
permit conditions and the maximum allowable emission rates table; 
PENALTY: $21,444; ENFORCEMENT COORDINATOR: Suzanne 
Walrath, (512) 239-2134; REGIONAL OFFICE: 3918 Canyon Drive, 
Amarillo, Texas 79109-4933, (806) 353-9251. 
(29) COMPANY: Wright City Water Supply Corporation; DOCKET 
NUMBER: 2009-1363-PWS-E; IDENTIFIER: RN101237063; LO­
CATION: Troup, Smith County; TYPE OF FACILITY: PWS; RULE 
VIOLATED: 30 TAC §290.113(f)(4) and THSC, §341.0315(c), by 
failing to comply with the maximum contaminant level for total 
trihalomethanes; PENALTY: $347; ENFORCEMENT COORDINA­
TOR: Amanda Henry, (713) 767-3500; REGIONAL OFFICE: 2916 
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(30) COMPANY: Z-Lab, Inc. dba Cypress Valley Canopy 
Tours; DOCKET NUMBER: 2009-1082-PWS-E; IDENTIFIER: 
RN105744106; LOCATION: Spicewood, Travis County; TYPE 
OF FACILITY: PWS; RULE VIOLATED: 30 TAC §290.39(c) and 
(h)(1) and THSC, §341.035(a) and (c), by failing to submit and 
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receive commission approval of plans and specifications; and 30 TAC 
§290.42(e)(1) and (3), by failing to provide disinfection equipment 
so that disinfection occurs prior to distribution and continuous and 
effective disinfection of the water can be secured under all conditions; 
PENALTY: $350; ENFORCEMENT COORDINATOR: Rebecca 
Clausewitz, (210) 490-3096; REGIONAL OFFICE: 2800 South IH 
35, Suite 100, Austin, Texas 78704-5700, (512) 339-2929. 
TRD-200905184 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Notice of a Public Hearing on Proposed Revisions to 30 TAC 
Chapters 295 and 297 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed re­
visions to 30 TAC Chapter 295, Water Rights, Procedural and Chapter 
297, Water Rights, Substantive, under the requirements of Texas Health 
and Safety Code, §382.017; and Texas Government Code, Chapter 
2001, Subchapter B. 
The proposed rulemaking would implement House Bill 4231, 81st Leg­
islature, 2009, Regular Session, relating to the conveyance or transfer 
in Texas of water imported into Texas from a source located outside the 
state. 
A public hearing on this proposal will be held in Austin on January 5, 
2010 at 10:00 a.m. in Building E, Room 201S, at the commission’s 
central office located at 12100 Park 35 Circle. The hearing is struc­
tured for the receipt of oral or written comments by interested persons. 
Individuals may present oral statements when called upon in order of 
registration. Open discussion will not be permitted during the hearing; 
however, commission staff members will be available to discuss the 
proposal 30 minutes prior to the hearing. 
Persons planning to attend the hearing with special communication or 
other accommodation needs should contact Charlotte Horn, Office of 
Legal Services, at (512) 239-0779. Requests should be made as far in 
advance as possible. 
Comments may be submitted to Patricia Durón, MC 205, Texas 
Register Team, Office of Legal Services, Texas Commission on 
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be submitted 
at http://www5.tceq.state.tx.us/rules/ecomments. File size restric­
tions may apply to comments being submitted via the eComments 
system. The comment period closes January 11, 2010. All com­
ments should reference Rule Project Number 2009-040-295-PR. The 
proposed revisions may be viewed on the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further 
information or questions concerning this proposal, please contact 
Ronald Ellis, Water Supply Division, at (512) 239-1282. 
TRD-200905032 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 5, 2009 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub­
lished in the Texas Register no later than the 30th day before the date 
on which the public comment period closes, which in this case is De-
cember 21, 2009. Section 7.075 also requires that the commission 
promptly consider any written comments received and that the com­
mission may withdraw or withhold approval of an AO if a comment 
discloses facts or considerations that indicate that consent is inappro­
priate, improper, inadequate, or inconsistent with the requirements of 
the statutes and rules within the commission’s jurisdiction or the com­
mission’s orders and permits issued in accordance with the commis­
sion’s regulatory authority. Additional notice of changes to a proposed 
AO is not required to be published if those changes are made in re­
sponse to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 21, 
2009. Comments may also be sent by facsimile machine to the attor­
ney at (512) 239-3434. The designated attorney is available to discuss 
the AO and/or the comment procedure at the listed phone number; how­
ever, §7.075 provides that comments on an AO shall be submitted to 
the commission in writing. 
(1) COMPANY: Ann Robinson dba Beachview Acres Water Associa­
tion; DOCKET NUMBER: 2008-0103-PWS-E; TCEQ ID NUMBER: 
RN101437135; LOCATION: Farm-to-Market Road 2604, West of 
Farm-to-Market Road 933, Hill County; TYPE OF FACILITY: 
public water system; RULES VIOLATED: 30 TAC §290.46(f)(2) 
and (3)(A)(ii)(III), by failing to provide the water system’s operat­
ing records for commission review during its inspections; 30 TAC 
§290.41(c)(1)(A), by failing to locate a well site for public drink­
ing water at least 150 feet from a septic tank drainfield; 30 TAC 
§290.46(n)(2), by failing to provide an accurate and up-to-date map of 
the distribution system; 30 TAC §290.44(d)(4), by failing to provide 
an accurate metering device for each residential, commercial, or 
industrial service connection for the accumulation of water usage 
data; 30 TAC §290.43(d)(3), by failing to provide an air filter on the 
air injection line; 30 TAC §290.46(m)(1)(A), by failing to conduct 
an annual inspection of the water system’s ground storage tank; 
30 TAC §290.42(l), by failing to compile and maintain a thorough 
plant operations manual for operator review and reference; 30 TAC 
§290.121, by failing to have a complete and up-to-date chemical and 
microbiological monitoring plan that identifies all sampling locations, 
describes the sampling frequency, and specifies the analytical proce­
dures and laboratories that Beachview Acres will use to comply with 
the monitoring requirements; 30 TAC §290.110(c)(4)(A), by failing 
to monitor the disinfectant residual at representative locations in the 
distribution system at least once every seven days; 30 TAC §290.46(t), 
by failing to maintain a legible sign at each production, treatment, 
and storage facility that includes the name of the water supply and 
an emergency telephone number where a responsible official can be 
contacted; 30 TAC §290.109(c)(2)(A) and Texas Health and Safety 
Code (THSC), §341.033(d), by failing to collect and submit monthly 
water samples for bacteriological analysis for the months of August, 
September, and October 2007; and 30 TAC §290.44(d)(6), by failing 
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to provide all dead-end mains with acceptable flush valves; and TWC, 
§26.121(a)(2), by failing to prevent an unauthorized discharge of 
liquid plant sludge from the surface water treatment plant; PENALTY: 
$3,093; STAFF ATTORNEY: Benjamin O. Thompson, Litigation 
Division, MC 175, (512) 239-1297; REGIONAL OFFICE: Waco 
Regional Office, 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 
(2) COMPANY: City of Corpus Christi; DOCKET NUMBER: 
2008-1521-MLM-E; TCEQ ID NUMBER: RN101385151; LOCA­
TION: 13101 Leopard Street, Corpus Christi, Nueces County; TYPE 
OF FACILITY: public water system; RULES VIOLATED: 30 TAC 
§290.110(b)(4) and §290.46(d)(2)(B) and THSC, §341.0315(c), by 
failing to maintain a minimum chloramine residual of at least 0.5 mil­
ligrams per liter (mg/L) throughout the distribution system at all times; 
30 TAC §290.42(e)(3)(D), by failing to provide disinfection facilities 
for determining the amount of disinfectant used daily as well as the 
amount of disinfectant remaining for use; 30 TAC §290.42(e)(4)(B), 
by failing to properly house the chlorine cylinders so that they are 
protected from adverse weather conditions and vandalism; 30 TAC 
§290.42(m), by failing to provide an intruder-resistant fence around 
the Sand Dollar Pump Station, the Morgan elevated storage tank, and 
the east side of the water treatment plant; 30 TAC §290.42(d)(2)(E), by 
failing to provide an air gap connection to waste for the filter-to-waste 
connection at the facility; 30 TAC §290.111(d)(2)(B), by failing to 
ensure that the disinfection contact time used by the city is based 
on tracer study data or a theoretical analysis and approved by the 
executive director and the actual flow rate that is occurring at the time 
that monitoring occurs; 30 TAC §290.43(c)(4), by failing to calibrate 
the pressure gauge at no more than two foot intervals; and 30 TAC 
§290.46(1), by failing to flush all dead-end mains at monthly intervals; 
and 30 TAC §26.121(a)(2), by failing to prevent an unauthorized 
discharge of liquid plant sludge from the surface water treatment plant; 
PENALTY: $10,481; STAFF ATTORNEY: Kari Gilbreth, Litigation 
Division, MC 175, (512) 239-1320; REGIONAL OFFICE: Corpus 
Christi Regional Office, 6300 Ocean Drive, Suite 1200, Corpus 
Christi, Texas 78412-5839, (361) 825-3100. 
(3) COMPANY: City of Overton; DOCKET NUMBER: 2008-1650­
PWS-E; TCEQ ID NUMBER: RN103934733; LOCATION: 1498 
Farm-to-Market Road 850 East, Rusk County; TYPE OF FACILITY: 
public water supply; RULES VIOLATED: 30 TAC §290.41(c)(1)(F), 
by failing to provide a sanitary control easement covering all land 
within 150 feet of three of the facility’s wells; 30 TAC §290.43(c)(8), 
by failing to maintain the facility’s ground storage tank in a strict 
accordance with American Water Works Association standards; 30 
TAC §290.45(b)(1)(D)(iii) and THSC, §341.0315(c), by failing to 
provide two or more pumps that have a total capacity of 2.0 gallons 
per minute per connection; 30 TAC §290.46(j), by failing to complete 
a customer service inspection certificate prior to providing continuous 
service to new construction, on any existing service either when the 
water purveyor has reason to believe that cross-connections or other 
potential contaminant hazards exist, or after any material improve­
ment correction, or addition to the facility; 30 TAC §290.43(e) and 
§290.46(m), by failing to initiate maintenance and housekeeping 
practices to ensure the good working condition and general appearance 
of the facility and its equipment and failing to provide a properly 
constructed intruder-resistant fence in order to protect the facility’s 
equipment; and 30 TAC §290.39(h)(1), by failing to obtain written 
approval of plans and specifications prior to any construction of the 
public water system and make it available at the time of the inves­
tigation; PENALTY: $2,108; STAFF ATTORNEY: Jennifer Cook, 
Litigation Division, MC 175, (512) 239-1873; REGIONAL OFFICE: 
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 
(4) COMPANY: Eastman Chemical Company; DOCKET NUMBER: 
2008-1449-AIR-E; TCEQ ID NUMBER: RN100219815; LOCA­
TION: 300 Kodak Boulevard, Longview, Harrison County; TYPE 
OF FACILITY: chemical manufacturing plant; RULES VIOLATED: 
40 Code of Federal Regulations §63.168(b) and §63.174(a), THSC, 
§382.085(b), 30 TAC §§113.130, 116.115(c) and 122.143(4), Air 
New Source Review (NSR) Permit Number 6419, Special Condition 
(SC) Number 2.F. and Air NSR Permit Number 6777, SC 6.F., and 
Federal Operating Permit (FOP) Number O-01974, Special Terms and 
Conditions (STC) Numbers 1.A. and 6.A. and FOP Number O-01977, 
STC 10.A., by failing to monitor 265 components at the Solvent Plant 
and by failing to monitor eight relief valves in the Texanol Plant; 
and THSC, §382.085(b), 30 TAC §106.433(5) and §122.143(4), FOP 
Number O-01976 and STC Number 9.A., by failing to maintain the 
opacity limit below 5% while performing surface coating operations 
in the Building 83 area; PENALTY: $75,839; Supplemental Environ­
mental Project offset amount of $37,919 applied to Texas Association 
of Resource Conservation and Development Areas, Inc. Abandoned 
Tire Clean Up; STAFF ATTORNEY: Anna Treadwell, Litigation 
Division, MC 175, (512) 239-0974; REGIONAL OFFICE: Tyler 
Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 
535-5100. 
(5) COMPANY: Fair Road Properties, Inc.; DOCKET NUMBER: 
2007-1699-MLM-E; TCEQ ID NUMBER: RN101181576; LOCA­
TION: approximately 6.8 miles east of United States (U.S.) Highway 
377 on the north side of Farm-to-Market Road 455, Denton County; 
TYPE OF FACILITY: retail public water utility and public water 
system; RULES VIOLATED: 30 TAC §291.101, TWC, §13.242(a) 
and §13.244, Agreed Order Docket Number 2002-0032-PWS-E, 
Ordering Provision 2.c.ii, by failing to obtain a Certificate of Conve­
nience and Necessity prior to rendering retail water service directly 
to the public, 30 TAC §290.41(c)(1)(F) and AO Docket Number 
2002-0032-PWS-E, Ordering Provisions 2.i.i. and 2.j.ii(4), by failing 
to obtain a sanitary control easement or exception to the easement 
requirement that covers the land within 150 feet of the facility’s two 
uncapped wells; 30 TAC §290.41(c)(3)(B) and AO Docket Number 
2002-0032-PWS-E, Ordering Provision 2.g.iii., by failing to provide 
a well casing for well number one that is a minimum of 18 inches 
above the natural ground; 30 TAC §290.41(c)(3)(K) and AO Docket 
Number 2002-0032-PWS-E, Ordering Provision 2.j.ii.(3), by failing 
to provide a well casing vent for well number one that has a 16-mesh 
or finer corrosion-resistant screen, faces downward, and is located so 
as to minimize the drawing of contaminants into the well; 30 TAC 
§290.42(1) and AO Docket Number 2002-0032-PWS-E, Ordering 
Provisions 2.i.ii., by failing to compile a thorough and up-to-date 
plant operations manual for operator review and reference; 30 TAC 
§290.43(c)(2) and AO Docket Number 2002-0032-PWS-E, Ordering 
Provision 2.i.iv., by failing to design and construct the ground storage 
tank in accordance with American Water Works Association standards, 
including providing a roof access opening that is a minimum of 30 
inches in diameter; 30 TAC §290.46(j) and AO Docket Number 
2002-0032-PWS-E, Ordering Provision 2.e.i., by failing to complete 
customer service inspection certifications prior to providing continu­
ous water service to new construction, on any existing service either 
when the water purveyor has reason to believe that cross-connections 
or other potential contaminant hazards exist, or after any material 
improvement, correction, or addition to the private water distribu­
tion facilities; 30 TAC §290.46(m)(1)(A) and AO Docket Number 
2002-0032-PWS-E, Ordering Provision 2.a.v., by failing to conduct 
annual inspections of the water system’s one ground storage tank; 30 
TAC §290.46(m)(1)(B) and AO Docket Number 2002-0032-PWS-E, 
Ordering Provision 2.a.v., by failing to conduct annual inspections 
of the water system’s three pressure tanks; 30 TAC §290.46(u) and 
AO Docket Number 2002-0032-PWS-E, Ordering Provision 2.j.i., by 
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failing to plug the water system’s one abandoned well with cement or 
return the well to a non-deteriorated condition; 30 TAC §290.46(n)(3) 
and AO Docket Number 2002-0032-PWS-E, Ordering Provisions 
2.e.ii. and 2.j.ii.(1), by failing to maintain a copy of the well com­
pletion data on file for the two uncapped wells in the water system; 
30 TAC §290.46(v) and AO Docket Number 2002-0032-PWS-E, 
Ordering Provision 2.j.ii.(2), by failing to securely install all electrical 
wiring at well number two in accordance with a local or national 
electrical code; and 30 TAC §290.117(b) and (c) and AO Docket 
Number 2002-0032-PWS-E, Ordering Provisions 2.c.i. and 2.e.iv., by 
failing to complete a materials survey of the water system and identify 
a pool of tap sampling sites from which lead and copper sampling 
is to be conducted and failing to conduct lead and copper sampling 
on a routine basis; PENALTY: $14,455; STAFF ATTORNEY: Tracy 
Chandler, Litigation Division, MC 175, (512) 239-0629; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(6) COMPANY: Northwind Properties, Ltd. dba Westfield Garden 
Mobile Home Park; DOCKET NUMBER: 2009-1040-PWS-E; TCEQ 
ID NUMBER: RN101245090; LOCATION: 520 Gulf Bank Road, 
Houston, Harris County; TYPE OF FACILITY: public water sup­
ply; RULES VIOLATED: 30 TAC §290.45(b)(1)(D)(v) and THSC, 
§341.0315(c), by failing to provide emergency power that will deliver 
water at a rate of 0.35 gallons per minute per connection in the event 
of the loss of normal power supply; and 30 TAC §290.41(c)(3)(B), 
by failing to provide well casing that extends a minimum of 18 
inches above the elevation of the finished floor of the pump house 
or natural ground surface; PENALTY: $385; STAFF ATTORNEY: 
Sharesa Y. Alexander, Litigation Division, MC 175, (512) 239-3503; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023, (713) 767-3500. 
(7) COMPANY: Patricia Nelson; DOCKET NUMBER: 2009-1438­
MLM-E; TCEQ ID NUMBER: RN105508394; LOCATION: 14000 
Block of Rollins Road, Winnie, Jefferson County; TYPE OF FACIL­
ITY: unauthorized municipal solid waste; RULES VIOLATED: 30 
TAC §111.201 and THSC, §382.085(b), by failing to comply with the 
general prohibition on outdoor burning; and 30 TAC §330.15(a), by 
failing to prevent the unauthorized disposal of scrap tires; PENALTY: 
$5,975; STAFF ATTORNEY: Stephanie J. Frazee, Litigation Division, 
MC 175, (512) 239-3693; REGIONAL OFFICE: Beaumont Regional 
Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
(8) COMPANY: R & S Concrete, L.L.C.; DOCKET NUMBER: 
2008-0576-MLM-E; TCEQ ID NUMBER: RN101976997; LOCA­
TION: 14508 Chrisman Road, Houston, Harris County; TYPE OF 
FACILITY: concrete batch plant; RULES VIOLATED: 30 TAC 
§335.4 and General Permit Number TXG110384 Part III Section 
F.2(c)(3), by failing to follow the storm water pollution prevention plan 
(SWP3) and promptly remediate all spills; 30 TAC §305.125(11)(B) 
and (C), and General Permit Number TXG110384 Part IV Standard 
Permit Conditions Number 7(g) and (h), by failing to maintain and 
provide records at the facility; 30 TAC §305.125(1) and General 
Permit Number TXG110384 Part III Section F.2(c)(1), by failing to 
prevent or minimize the discharge or exposure of spilled materials 
and fine granular solids from paved portions of the facility that are 
exposed to storm water; TWC, §26.121(a)(1), 30 TAC §305.125(1), 
and General Permit Number TXG110384 Part III Section A, by failing 
to comply with the total suspended solids permitted effluent limit of 65 
milligrams per liter; 30 TAC §305.125(1) and General Permit Number 
TXG110384 Part III Section F.2(b)(1)(i), by failing to identify all 
outfall locations on the site drainage map; TWC, §26.121(a)(1) and 
General Permit Number TXG110384 Part III Section I.3, by failing to 
prevent the unauthorized discharge of solids; 30 TAC §305.125(17) 
and General Permit Number TWG110384 Part IV Standard Permit 
Conditions Number 7(f), by failing to submit discharge monitoring 
reports and report monitoring results for March and July 2007; 
PENALTY: $14,544; STAFF ATTORNEY: Xavier Guerra, Litigation 
Division, MC R-13; (210) 403-4016; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
(9) COMPANY: Reed S. Lehman Grain, Ltd.; DOCKET NUMBER: 
2009-0693-MLM-E; TCEQ ID NUMBER: RN105560072; LOCA­
TION: Southton Road and Little Lane, San Antonio, Bexar County; 
TYPE OF FACILITY: real property; RULES VIOLATED: 30 TAC 
§330.15(a)(1) and TWC, §26.121, by failing to prevent the unautho­
rized disposal of municipal solid waste at an unauthorized disposal 
site; PENALTY: $1,050; STAFF ATTORNEY: Xavier Guerra, Litiga­
tion Division, MC R-13, (210) 403-4016; REGIONAL OFFICE: San 
Antonio Regional Office, 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 
(10) COMPANY: Star Fuels, Inc. dba Crest Bell Star Fuels; DOCKET 
NUMBER: 2008-1886-PST-E; TCEQ ID NUMBER: RN102245834; 
LOCATION: 10902 Bellaire Boulevard, Houston, Harris County; 
TYPE OF FACILITY: convenience store with retail sales of gaso­
line; RULES VIOLATED: 30 TAC §334.50(b)(2)(A)(i) and TWC, 
§26.3475(a), by failing to equip each separate pressurized line with 
an automatic line leak detector capable of detecting a release from 
the piping associated with the underground storage tank system; and 
30 TAC §334.51(b)(2)(C) and TWC, §26.3475(c)(2), by failing to 
equip each tank with a valve or other appropriate device designed 
to automatically shut off the flow of regulated substances into the 
tank when the liquid level in the tank reaches a preset level no higher 
than the 97% capacity level for the tank; PENALTY: $6,075; STAFF 
ATTORNEY: Sharesa Y. Alexander, Litigation Division, MC 175, 
(512) 239-3503; REGIONAL OFFICE: Houston Regional Office, 
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(11) COMPANY: Zoltek Corporation; DOCKET NUMBER: 
2007-0580-AIR-E; TCEQ ID NUMBER: RN100543867; LOCA­
TION: 1221 Fulwiler Road, Abilene, Taylor County; TYPE OF FA­
CILITY: polyacrylonotrile carbon fiber manufacturing plant; RULES 
VIOLATED: 30 TAC §101.4 and §116.115(c), Permit Number 35215, 
SC Number 3, and THSC, §382.085(a) and (b), by failing to take nec­
essary measures to prevent the release of odors and visible emissions 
from the Thermal Oxidizer (TO) stacks; 30 TAC §116.115(c), Permit 
Number 35215, SC Number 14(a) and (b), and THSC, §382.085(b), 
by failing to report in writing to the TCEQ all instances of failing to 
maintain minimum temperatures and of any visible emissions from 
TO stacks; 30 TAC §101.201(a)(1) and THSC, §382.085(b), by failing 
to notify the commission of a reportable emission event no later than 
24 hours after the discovery of the event; 30 TAC §116.115(c), Permit 
Number 35215, SC Number 7, and THSC, §382.085(b), by failing to 
maintain minimum operating temperatures of 1300 degrees Fahrenheit 
and 1500 degrees Fahrenheit at the outlets of TO Numbers 1 and 2; 30 
TAC §101.201(a)(1) and THSC, §382.085(b), by failing to notify the 
commission of a reportable emission event no later than 24 hours after 
the discovery of the event; 30 TAC §116.115(b)(2)(G) and (c), Permit 
Number 35215, SC Numbers 1, 3, 4, and 7, and THSC, §382.085(b), 
by failing to properly operate emissions control equipment during 
normal operations, which resulted in an excessive emissions event; 30 
TAC §101.4 and §116.115(b)(2)(G) and (c), Permit Number 35215, 
SC Numbers 1, 3, 4, and 7, and THSC, §382.085(a) and (b), by failing 
to properly operate emission control equipment during normal opera­
tions, which resulted in the release of nuisance odors, as well as visible 
and excessive emissions; PENALTY: $21,590; STAFF ATTORNEY: 
Laurencia Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; 
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REGIONAL OFFICE: Abilene Regional Office, 1977 Industrial 
Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
TRD-200905189 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro­
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the oppor­
tunity to comment is published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  December 21, 2009. The commission will con­
sider any written comments received and the commission may with­
draw or withhold approval of a DO if a comment discloses facts or 
considerations that indicate that consent to the proposed DO is inap­
propriate, improper, inadequate, or inconsistent with the requirements 
of the statutes and rules within the commission’s jurisdiction, or the 
commission’s orders and permits issued in accordance with the com­
mission’s regulatory authority. Additional notice of changes to a pro­
posed DO is not required to be published if those changes are made in 
response to written comments. 
A copy of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 21, 
2009. Comments may also be sent by facsimile machine to the at­
torney at (512) 239-3434. The commission’s attorneys are available 
to discuss the DOs and/or the comment procedure at the listed phone 
numbers; however, §7.075 provides that comments on the DOs shall 
be submitted to the commission in writing. 
(1) COMPANY: Flat Rock Minerals, L.L.C.; DOCKET NUMBER: 
2009-0421-WQ-E; TCEQ ID NUMBER: RN105497176; LOCA­
TION: Lafayette Creek Ranch on Farm-to-Market (FM) Road 2796, 
3.2 miles west of the intersection of FM Road 2796 and FM 557, 
Upshur County; TYPE OF FACILITY: sand and gravel mining op­
eration; RULES VIOLATED: TWC, §26.121, by failing to prevent 
the unauthorized discharge of any pollutant into or adjacent to any 
water in the state; PENALTY: $10,650; STAFF ATTORNEY: Rudy 
Calderon, Litigation Division, MC 175, (512) 239-0205; REGIONAL 
OFFICE: Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 
(2) COMPANY: Gerald Grimes dba Corporate Cleaners & Laundry; 
DOCKET NUMBER: 2008-0038-DCL-E; TCEQ ID NUMBER: 
RN104247861; LOCATION: 11048 Shady Trail, Dallas County; 
TYPE OF FACILITY: dry cleaning facility; RULES VIOLATED: 30 
TAC §337.11(e), Texas Health and Safety Code (THSC), §374.102, 
and the TCEQ Agreed Order Docket Number 2006-1356-DLC-E, 
Ordering Provisions 3.a. and 3.b., by failing to renew the facility’s 
registration by completing and submitting the required registra­
tion form to the TCEQ for a dry cleaning facility; and 30 TAC 
§337.14(c), TWC, §5.702, and the TCEQ Agreed Order Docket Num­
ber 2006-1356-DLC-E, Ordering Provisions 1 and 3.b., by failing to 
pay registration fees to TCEQ Financial Account Number 24002548 
and failing to pay an administrative penalty assessed by the prior 
Agreed Order; PENALTY: $1,537; STAFF ATTORNEY: Jennifer 
Cook, Litigation Division, MC 175, (512) 239-1873; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(3) COMPANY: Gerald Lowrey; DOCKET NUMBER: 2009-0574­
MSW-E; TCEQ ID NUMBER: RN105701239; LOCATION: 1242 
Farm Road 1510, Brookston, Lamar County; TYPE OF FACILITY: 
unauthorized municipal solid waste disposal site; RULES VIO­
LATED: 30 TAC §330.15(c), by failing to prevent the unauthorized 
disposal of municipal solid waste; PENALTY: $2,500; STAFF AT­
TORNEY: Sharesa Y. Alexander, Litigation Division, MC 175, (512) 
239-3503; REGIONAL OFFICE: Tyler Regional Office, 2916 Teague 
Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(4) COMPANY: Herlinda Deleon Enterprises, Inc.; DOCKET NUM­
BER: 2009-0614-IWD-E; TCEQ ID NUMBER: RN105594097; 
LOCATION: 1521 Erskine Street, Lubbock, Lubbock County; TYPE 
OF FACILITY: ready-mix concrete plant; RULES VIOLATED: TWC, 
§26.121(a), 30 TAC §305.125(1) and Texas Pollutant Discharge Elim­
ination System (TPDES) General Permit Number TXG110856, Part 
III, Permit Requirements, Section A, by failing to comply with permit 
effluent limits; and 30 TAC §305.125(1) and §319.5(b) and TPDES 
General Permit Number TXG110856, Part III, Permit Requirements, 
Section A, by failing to monitor for each parameter at the frequency 
specified in the permit; PENALTY: $2,279; STAFF ATTORNEY: 
Tammy Mitchell, Litigation Division, MC 175, (512) 239-0736; 
REGIONAL OFFICE: Lubbock Regional Office, 5012 50th Street, 
Suite 100, Lubbock, Texas 79414-3520, (806) 796-7092. 
(5) COMPANY: Syll Holt dba Walnut Bend Water System; DOCKET 
NUMBER: 2009-0737-PWS-E; TCEQ ID NUMBER: RN102315124; 
LOCATION: near the intersection of Flurry and Lakeview Drive, An­
gelina County; TYPE OF FACILITY: public water supply; RULES 
VIOLATED: 30 TAC §290.39(m), by failing to provide written no­
tification to the commission of the reactivation of an existing pub­
lic water supply system; and 30 TAC §290.46(d)(2)(A) and THSC, 
§341.0315(c), by failing to operate the disinfection equipment to main­
tain a residual disinfectant concentration in the water of at least 0.2 mil­
ligrams per liter free chlorine throughout the distribution system at all 
times; PENALTY: $305; STAFF ATTORNEY: Sharesa Y. Alexander, 
Litigation Division, MC 175, (512) 239-3503; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 
(6) COMPANY: We Are Crazy, Inc. dba Country Pantry 16; DOCKET 
NUMBER: 2009-0637-PST-E; TCEQ ID NUMBER: RN102260007; 
LOCATION: 3148 Texas Avenue, Bridge City, Orange County; TYPE 
OF FACILITY: three inactive underground storage tanks; RULES VI­
OLATED: TWC, §26.3475(c)(1) and 30 TAC §334.54(b)(2), (c)(2) and 
(d)(2), by failing to maintain all piping, pump, manways, tank access 
points, and ancillary equipment in a capped, plugged, locked, and/or 
otherwise secured manner to prevent access, tampering, or vandalism 
by unauthorized persons, failing to monitor for releases a temporar­
ily out of use underground storage tank (UST) system for which reg­
ulated substances have not been removed, failing to provide proper 
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corrosion protection for a temporarily out of service UST system, and 
by failing to ensure that any residue from stored regulated substances 
which remained in the temporarily out-of-service UST system did not 
exceed a depth of 2.5 centimeters at the deepest point and did not ex­
ceed 0.3% by weight of the system at full capacity; 30 TAC §37.815(a) 
and (b),  by failing to demonstrate acceptable financial assurance for 
taking corrective action and for compensating third parties for bod­
ily injury and property damage caused by accidental releases arising 
from the operation of petroleum USTs; and TWC, §26.3475(c)(2) and 
30 TAC §334.51(b)(2)(B)(ii), by failing to ensure the spill and overfill 
prevention equipment is equipped with a liquid-tight lid or cover de­
signed to minimize the entrance of any surface water, groundwater, or 
other foreign substances into the USTs; PENALTY: $8,873; STAFF 
ATTORNEY: Barham Richard, Litigation Division, MC 175, (512) 
239-0107; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(7) COMPANY: William Randle McLarrin; DOCKET NUMBER: 
2009-0556-PST-E; TCEQ ID NUMBER: RN102229465; LOCA­
TION: 10260 United States Highway 190 East, Pointblank, San 
Jacinto County; TYPE OF FACILITY: three inactive underground 
storage tanks; RULES VIOLATED: 30 TAC §334.47(a)(2), by failing 
to permanently remove from service, no later than 60 days after the 
prescribed upgrade implementation date, a UST system for which 
any applicable component of the system is not brought into timely 
compliance with the upgrade requirements; and 30 TAC §334.22(a) 
and TWC, §5.702, by failing to pay outstanding UST fees and asso­
ciated late fees for TCEQ Financial Account Number 0025332U for 
Fiscal Years 1989 - 2007; PENALTY: $5,600; STAFF ATTORNEY: 
Sharesa Alexander, Litigation Division, MC 175, (512) 239-3503; 
REGIONAL OFFICE: Beaumont Regional Office, 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 
TRD-200905190 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Notice of Receipt of Application and Intent to Obtain a New 
Municipal Solid Waste Permit 
MAJOR AMENDMENT PERMIT NO. 2234C APPLICATION Liq­
uid Environmental Solutions of Texas, LLC, 1801 Royal Lane, Suite 
500, Dallas, Dallas County, Texas 75229, has applied to the Texas 
Commission on Environmental Quality (TCEQ) for an amendment to 
their current Type V municipal solid waste permit. The applicant is 
requesting a major amendment to the permit to increase the permitted 
liquid waste treatment capacity from 6 million gallons per month to 
8.35 million gallons per month; to change the name from Liquid Envi­
ronmental Solutions of Texas, L.P., to Liquid Environmental Solutions 
of Texas, LLC, and to replace the boiler. The facility is located at 250 
Gellhorn Drive, Houston, Harris County, Texas 77013. The TCEQ re­
ceived the application on September 9, 2009. The permit amendment 
application is available for viewing and copying at the Harris County 
Public Library, 1026 Mercury Drive, Houston, Texas 77029. 
ADDITIONAL NOTICE. TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni­
cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli­
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 
PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 
OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com­
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 
TO REQUEST A CONTESTED CASE HEARING,  YOU  MUST  
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. Following the 
close of all applicable comment and request periods, the Executive 
Director will forward the application and any requests for reconsid­
eration or for a contested case hearing to the TCEQ Commissioners 
for their consideration at a scheduled Commission meeting. The 
Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s 
decision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 
MAILING LIST. If you submit public comments, a request for a con­
tested case hearing or a reconsideration of the Executive Director’s de­
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail­
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 
AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or 
electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
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process, please call TCEQ Office of Public Assistance, Toll Free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. Further information may also 
be obtained from Liquid Environmental Solutions of Texas, LLC at 
the address stated above or by calling Ms. Tekla L. Taylor, R.G., 




Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Notice of Water Quality Applications 
The following notices were issued on October 22, 2009 through 
November 6, 2009. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
(TCEQ) has initiated a major amendment of TPDES Permit No. 
WQ0001169000 issued to BASF Corporation, which operates an 
agricultural chemicals (herbicides and insecticides) manufacturing 
plant, to replace the incorrect effluent flow rate of daily average flow 
not to exceed 1,200,000 gallons per day with the correct effluent flow 
rate of intermittent and flow variable. The existing permit authorizes 
storm water from non-process area, river water treatment backwash, 
uncontaminated hydrostatic test waters, uncontaminated steam con­
densate, potable line flushing, other uncontaminated utility waters, 
and treated domestic wastewater at a daily average flow of effluent not 
to exceed 1,200,000 gallons per day via Outfall 001; storm water from 
non-process areas, river water treatment backwash, uncontaminated 
hydrostatic test waters, uncontaminated steam condensate, potable 
line flushing water, and other uncontaminated utility waters on an 
intermittent and flow variable basis via Outfall 002; and storm water 
from non-process areas, river treatment backwash, uncontaminated 
hydrostatic test waters, uncontaminated steam condensate, potable line 
flushing water, other utility waters, and drainage from experimental 
rice field wastewater  on an intermittent and  flow variable basis via 
Outfall 003. The facility is located approximately two miles northwest 
of the Jefferson County Airport, on the west side of West Port Arthur 
Road, approximately five miles south of Cardinal Drive in the City of 
Beaumont, Jefferson County, Texas 77705. 
NALCO COMPANY which operates the Nalco Company Plant, has 
applied for a renewal of TPDES Permit No. WQ0001806000, which 
authorizes discharge previously monitored effluent (process wastewa­
ter, sanitary wastewater, utility wastewater, storm water and treated 
groundwater) on a flow variable basis via Outfall 001; storm water on 
an intermittent and flow variable basis via Outfalls 002, 003, 004, and 
005. The facility is located 2322 County Road 229, approximately 1.25 
miles east of the intersection of County Road 229 and Farm-to-Market 
Road 523, northeast of City of Freeport, Brazoria County, Texas 77541. 
AQUA DEVELOPMENT INC has applied for a renewal of TPDES 
Permit No. WQ0014181001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 225,000 gal­
lons per day. The facility is located approximately 2,000 feet southeast 
of the intersection of Huffsmith-Kohrville Road and Mahaffey Road in 
Harris County, Texas 77375. 
LOWER COLORADO RIVER AUTHORITY has applied for  a re­
newal of TPDES Permit No. WQ0014296001, which authorizes the 
discharge of filter backwash effluent from a water treatment plant at 
a daily average flow not to exceed 230,000 gallons per day. The fa­
cility is located at 1062 County Road 2509, south of Santa Fe Lake, 
on the north side of Lampasas County Road 2509, approximately 0.9 
mile west of the intersection of Lampasas County Road 2509 and U. S. 
Highway 183 in Lampasas County, Texas 76853. 
BEACH ROAD MUNICIPAL UTILITY DISTRICT has applied for a 
renewal of TPDES Permit No. WQ0013563001 which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 100,000 gallons per day. The facility is located on the east side 
of Farm-to-Market Road 2031, approximately 2.8 miles south of the 
intersection of State Highway 60 and Farm-to-Market Road 2031 and 
approximately 2.8 miles south of the City of Matagorda in Matagorda 
County, Texas 77457. 
HOUSTON REFINING LP which operates Houston Refining 
Plant, has applied for a major amendment TPDES Permit No. 
WQ0000392000 to authorize an increase of the effluent limitations for 
total suspended solids at Outfalls 001, 002 and 003; the reduction in 
monitoring frequency at Outfalls 001, 002 and 003; the addition of a 
new provision to address sampling during adverse weather conditions; 
and the addition of utility wastewater to the wastestream at Outfalls 
001, 002 and 003. The current permit authorizes the discharge of over­
flow of equalized contaminated storm water, storm water, and process 
wastewater on an intermittent and flow variable basis via Outfalls 001 
and 003; and emergency sump overflow of partially treated process 
wastewater, contaminated storm water, and storm water being routed 
to Gulf Waste Disposal Authority on an intermittent and flow variable 
basis via Outfall 002. The facility is located at 12000 Lawndale 
Avenue in the City of Houston, Harris County, Texas 77017. The 
TCEQ Executive Director has reviewed this action for consistency 
with the Texas Coastal Management Program goals and policies in 
accordance with the regulations of the Coastal Coordination Council, 
and has determined that the action is consistent with the applicable 
CMP goals and policies. 
CITY OF LA GRANGE has applied for a renewal of TPDES Permit 
No. WQ0010019001, which authorizes the discharge of treated do­
mestic wastewater at a daily average flow not to exceed 900,000 gal­
lons per day. The facility is located southeast of Lower Line Street and 
approximately 500 feet northeast of the Colorado River at a point ap­
proximately 2000 feet southeast of State Highway 71 in the City of La 
Grange in Fayette County, Texas 78945. 
JACKSON COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO 2 has applied for a renewal of TPDES Permit No. 
WQ0010196001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 45,000 gallons per day. 
The facility is located approximately 2000 feet east of Farm-to-Market 
Road 234 and approximately 1,200 feet north of Farm-to-Market Road 
616 in Vanderbilt in Jackson County, Texas 77991. 
CITY OF SEGUIN has applied for a renewal of TPDES Permit No. 
WQ0010277003, which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 2,130,000 gallons 
per day. The facility is located at 450 Seitz Road, approximately one 
mile east of Farm-to-Market Road 466, 1.8 miles southeast of the in­
tersection of State Highway 123 and U.S. Highway 90A, and 3/4 mile 
north of the Guadalupe River in Guadalupe County, Texas 78155. 
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THE CITY OF IDALOU has applied for a major amendment to TCEQ 
Permit No. WQ0010421001, to authorize the addition of 35 acres of 
agricultural land to the 100 acres of public access golf course land cur­
rently used for irrigation. The wastewater treatment facilities and ad­
jacent 35 acre disposal site are located approximately one mile south­
west of the intersection of U.S. Highway 82-62 (State Highway 114) 
and Farm-to-Market Road 400; one half mile south of Highway 82-62 
on Pecan Street. The remaining irrigation disposal site is located on a 
city owned golf course approximately 2 miles southwest of the inter­
section of Highway 82-62 and Farm-to-Market Road 400 in Lubbock 
County, Texas. This permit will not authorize a discharge of pollutants 
into waters in the State. 
THE CITY OF HOOKS has applied for a renewal of TPDES Permit 
No. WQ0010507001, which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 900,000 gallons per 
day. The facility is located approximately 2,000 feet northeast of the 
intersection of Interstate Highway 30 and Farm-to-Market Road 1398 
in Bowie County, Texas 75561. 
ELLINGER SEWER AND WATER SUPPLY CORPORATION have 
applied for a renewal of TPDES Permit No. WQ0010945001, which 
authorizes the discharge of treated domestic wastewater at a daily av­
erage flow not to exceed 46,000 gallons per day. The facility is lo­
cated approximately 1400 feet northeast of State Highway 71 and 1900 
feet northwest of Farm-to-Market Road 2503 in Fayette County, Texas 
78938. 
CITY OF KENDLETON has applied for a renewal of TPDES Permit 
No. WQ0010996001 which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 80,000 gallons per 
day. The facility is located approximately 1,500 feet east of the inter­
section of Farm-to-Market Road 2219 and U.S. Highway 59 and 1,000 
feet south of U.S. Highway 59 in Fort Bend County, Texas 77051. 
BELL COUNTY WATER CONTROL AND IMPROVEMENT DIS­
TRICT NO. 2 has applied to the Texas Commission on Environmen­
tal Quality (TCEQ) for a major amendment to TPDES Permit No. 
WQ0011091001 to authorize an increase in the discharge of treated 
domestic wastewater from a daily average flow not to exceed 80,000 
gallons per day to a daily average flow not to exceed 160,000 gal­
lons per day. The facility is located immediately east of the Missouri­
Kansas-Texas Railroad, approximately 2000 feet south of Farm-to-
Market Road 436 in Bell County, Texas 76554. 
THE ROBERT GENE GLISSON TRUST previously known as 
"Palo Gaucho, Inc", has applied for a renewal of TPDES Permit No. 
WQ0011432001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 12,000 gallons per 
day. The notice was combined because of the permit transfer made 
between Palo Gaucho, Inc. and The Robert Gene Glisson Trust since 
the publication of the Notice of Receipt of Application and Intent to 
Obtain a Water Quality Permit. The facility is located on the east side 
of Farm-to-Market Road 3121 at a point approximately 2.5 miles north 
of the intersection of Farm-to-Market Roads 3121 and 83 in Sabine 
County, Texas. 
CITY OF SOMERSET 7360 East 6th Street, Somerset, Texas 
78069, has applied to the Texas Commission on Environmental 
Quality (TCEQ) for a major amendment to TPDES Permit No. 
WQ0011822001 to authorize an increase in the discharge of treated 
domestic wastewater from a daily average flow not to exceed 180,000 
gallons per day to a daily average flow not to exceed 380,000 gallons 
per day. TCEQ received this application on July 1, 2009. The facility 
is located approximately 2,300 feet southwest of the City of Somerset 
City Hall and approximately 3,500 feet south of Loop 1604 in Bexar 
County, Texas 78069. 
THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
(TCEQ) has initiated a minor amendment of the Texas Pollutant Dis­
charge Elimination System (TPDES) Permit No. WQ0014916001 is­
sued to J. West Development, Inc., 3502 Westelm Court, Richmond, 
Texas 77469, to authorize an update to Other Requirement No. 4 to 
refer to the buffer zone requirements being met by ownership. The ex­
isting permit authorizes the discharge of treated domestic wastewater at 
a daily average flow not to exceed 75,000 gallons per day. The facility 
will be located approximately 4,000 feet northeast of the intersection 
of State Highway 60 and Farm-to-Market Road 2031 in the community 
of Matagorda in Matagorda County, Texas 77457. 
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO119 has 
applied for a renewal of TPDES Permit No. WQ0012714001, which 
authorizes the discharge of treated domestic wastewater at a daily av­
erage flow not to exceed 250,000 gallons per day. The draft permit au­
thorizes the discharge of treated domestic wastewater at a daily average 
flow not to exceed 200,000 gallons per day. The facility is located at 
9011 Willow Quill Drive, approximately 800 feet southeast of the in­
tersection of Breen Road and North Houston Rosslyn Road in Harris 
County, Texas 77088. 
TRI COUNTY POINT PROPERTY OWNERS ASSOCIATION has 
applied for a renewal of TPDES Permit No. WQ0012880001, which 
authorizes the discharge of treated domestic wastewater at a daily av­
erage flow not to exceed 24,000 gallons per day. The facility is located 
approximately 12,000 feet southwest of the point where State Highway 
35 crosses Five Mile Branch in Jackson County, Texas 77465. 
MIDFIELD WATER SUPPLY CORPORATION applied for a renewal 
of TPDES Permit No. WQ0013091001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
30,000 gallons per day. The facility is located 1,200 feet southwest 
of the intersection of State Highway 71 and State Highway 111 in 
Matagorda County, Texas. 
SPRINGLAKE EARTH INDEPENDENT SCHOOL DISTRICT has 
applied for a major amendment to TCEQ Permit No. WQ0013385001, 
to authorize an increase in the daily average flow from 1,000 gallons per 
day to 12,000 gallons per day and to change the disposal method from 
evaporation to surface irrigation of 14.0 acres of non-public access agri­
cultural land. The wastewater treatment facility and disposal site are lo­
cated approximately 0.5 miles west of the intersection of Farm-to-Mar­
ket Roads 302 and 2901 and approximately 3.5 miles northwest of the 
City of Springlake in Lamb County, Texas 79031. 
MILITARY HIGHWAY WATER SUPPLY CORPORATION has ap­
plied for a major amendment to TPDES Permit No. WQ0013462001 
to authorize an increase in the discharge of treated domestic wastewa­
ter from a daily average flow not to exceed 400,000 gallons per day to 
a daily average flow not to exceed 750,000 gallons per day. The fa­
cility is located approximately 2 miles northeast of the intersection of 
Farm-to-Market Road 1015 and U.S. Highway 281 in Hidalgo County, 
Texas 78579. 
GUADALUPE BLANCO RIVER AUTHORITY AND 
CORDILLERA RANCH LTD has applied for a renewal of TCEQ 
Permit No. WQ0014385001, which authorizes the disposal of treated 
domestic wastewater at a daily average flow not to exceed 192,000 
gallons per day via surface irrigation of 102 acres of golf course. This 
permit will not authorize a discharge of pollutants into waters in the 
State. The wastewater treatment facility and disposal site are located 
2293 Rio Cordillera, Boerne, Texas in Kendall County, Texas 78006. 
CITY OF ARCHER CITY has applied for a renewal of TPDES Permit 
No. WQ0014549001, which authorizes the discharge of treated filter 
backwash water at a daily average flow not to exceed 40,000 gallons 
per day. The facility is located at 614 W. South Street in Archer City 
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approximately 1,800 feet west of the intersection of State Highway 79 
and South Street in Archer County, Texas 76351. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor­




Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Request for Nominations for Appointment to Serve on the 
Irrigator Advisory Council 
The Texas Commission on Environmental Quality (TCEQ) is request­
ing nominations for three individuals to serve on the Irrigator Advisory 
Council (council). Two of the individuals must be an irrigator licensed 
to work in Texas and the third individual represents the public. Council 
members will be asked to serve a six-year term beginning in 2011. 
The Texas Occupations Code, Title 12, Chapter 1903, Subchapter D 
(see 30 TAC §344.10) provides the structure of the nine-member coun­
cil appointed by the TCEQ. The council is comprised of nine members 
appointed by the TCEQ: six licensed irrigators who are residents of 
Texas, experienced in the irrigation business, and familiar with irriga­
tion methods and techniques; and three public members. 
The council provides valuable feedback and suggestions to improve 
landscape irrigation in Texas. The council members are required to 
attend half of the annual meetings. The council members generally 
meet for one day in Austin in March, July, and November of each year. 
Council members are not paid for their services but are eligible for 
reimbursement of travel expenses at state rates as appropriated by the 
legislature. 
To nominate an individual: 1) ensure the individual is qualified for the 
position for which he/she is being considered; 2) submit a brief resume 
which includes relevant work experience; and 3) provide the nominee 
a copy of this request. The nominee must submit a letter indicating 
his/her agreement to serve, if appointed. 
Written nominations and letters from nominees must be received by 
5:00 p.m. on February 1, 2010. The appointment will be considered 
by the TCEQ at a future agenda. Please mail all correspondence to 
Candice Garrett, Texas Commission on Environmental Quality, Field 
Operations Support Division, MC 235, P.O. Box 13087, Austin, Texas 
78711-3087 or fax to (512) 239-2249. Questions regarding the council 
can be directed to Ms. Garrett at (512) 239-1451, or e-mail: cgar-
rett@tceq.state.tx.us. Additional information regarding the council is 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Request for Nominations for the Tax Relief for Pollution 
Control Equipment Advisory Committee 
In 1993, Texans voted in favor of a ballot initiative listed as Proposition 
2, amending the Texas Constitution to authorize the Texas Legislature 
to exempt from ad valorem taxation "all or part of real and personal 
property used, constructed, acquired, or installed wholly or partly to 
meet or exceed rules or regulations adopted by an environmental pro­
tection agency of the United States, this state, or a political subdivision 
of this state for the prevention, monitoring, control, or reduction of air, 
water, or land pollution." The Legislature implemented Prop 2 by en­
acting the Texas Tax Code (TTC) §11.31. The Texas Commission on 
Environmental Quality (TCEQ) adopted Title 30 Texas Administrative 
Code (30 TAC) Chapter 17, establishing the procedures for obtaining 
a "positive use determination" under the program. The goal of the pro­
gram is to provide tax relief to individuals, companies, and political 
subdivisions that make capital investments to meet or exceed federal, 
state, or local environmental rules or regulations. 
House Bills 3206 and 3544, 81st Legislature, amended TCC §11.31 to 
require the TCEQ to form a permanent advisory committee that will 
make recommendations to the TCEQ commissioners on matters re­
lating to property tax exemptions for pollution control property. Tax 
Relief for Pollution Control Equipment Advisory Committee members 
will be appointed by the TCEQ commissioners for four-year staggered 
terms. Once members are selected by the commission, a random draw­
ing will be used to assign term lengths. Advisory committee mem­
bers are expected to be appointed by the commission in January 2010 
and the initial committee meeting is tentatively scheduled for February 
2010. 
The TCEQ is currently accepting applications for potential Tax Relief 
for Pollution Control Equipment Advisory Committee members that 
represent any of the following groups: industry; appraisal districts; 
taxing units; environmental groups; and members who are not repre­
sentatives of any of the aforementioned entities but have substantial 
technical expertise in pollution control technology and environmental 
engineering. 
Applications for the advisory committee can be found on the TCEQ 
Web site at: http://www.tecq.state.tx.us/implementation/air/rules/tax-
advisory/tax_advisory.html. To apply, complete the nomination form 
and submit it to the TCEQ by 5:00 p.m. on December 15, 2009. Appli­
cations postmarked after that date will only be considered if there are 
insufficient qualified individuals in specific groups. You can apply to 
nominate yourself or someone else to the advisory committee, but the 
TCEQ asks that only interested persons be nominated. 
Questions regarding the advisory committee application process can 
be directed by phone to Ron Hatlett of the Tax Relief Program at (512) 
239-6348 or by e-mail to txrelief@tceq.state.tx.us. 
TRD-200905186 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Revised Notice of Opportunity to Request a Public Meeting 
for a New Municipal Solid Waste Transfer Station Registration 
Application 
APPLICATION. No. 40243 Ms. Karen Rodewald, P. O. Box 142028, 
Austin, Texas 78714-2028, has applied to the Texas Commission on 
Environmental Quality (TCEQ) for proposed Registration No. 40243, 
to construct and operate a Type V municipal solid waste transfer station. 
The proposed facility, River City Recycles, will be located 8000 Daffan 
Lane, Austin, Texas 78724, in Travis County. This facility is requesting 
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authorization to recycle and transfer municipal solid waste which in­
cludes construction and demolition waste. The registration application 
is available for viewing and copying at the TCEQ  Region 11 Office, 
2800 S IH 35, Suite 100, Austin, Travis County, TX 78704-5712 and 
may be viewed online at http://fcnaustin.com/rivercityrolloffs/RCR-
Registration Application.pdf. 
PUBLIC COMMENT/PUBLIC MEETING. Written public comments 
or written requests for a public meeting must be submitted to the Office 
of Chief Clerk at the address included in the information section below. 
Comments may also be received if a public meeting is held on the facil­
ity. A public meeting will be held by the executive director if requested 
by a member of the legislature who represents the general area where 
the development is to be located, or if there is a substantial public in­
terest in the proposed development. The purpose of the public meeting 
is for the public to provide input for consideration by the commission, 
and for the applicant and the commission staff to provide information 
to the public. A public meeting is not a contested case hearing. The 
executive director will review and consider public comments and writ­
ten requests for a public meeting submitted prior to the notice of final 
determination. The executive director is not required to file a response 
to comments. 
EXECUTIVE DIRECTOR ACTION. The executive director shall, af­
ter review of an application for registration, determine if the applica­
tion will be approved or denied in whole or in part. If the executive 
director acts on an application, the chief clerk shall mail or otherwise 
transmit notice of the action and an explanation of the opportunity to 
file a motion to reconsider the executive director’s decision. The chief 
clerk shall mail this notice to the owner and operator, the public interest 
counsel, to adjacent landowners as shown on the required land owner­
ship map and landowners list, and to other persons who timely filed 
public comment in response to public notice. Not all persons on the 
mailing list for this notice will receive the notice letter from the Office 
of the Chief Clerk. 
INFORMATION. Written public comments or requests to be placed 
on the permanent mailing list for this application should be sub­
mitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 
13087, Austin, TX 78711-30887 or electronically submitted to 
http://www5.tceq.state.tx.us/ecmnts/index.cfm. Individual members 
of the general public may contact the Office of Public Assistance at 
1-800-687-4040. General information regarding the TCEQ can be 
found at our web site at www.tceq.state.tx.us. Further information 
may also be obtained from Ms. Karen Rodewald, President at the 
address stated above or by calling (512) 832-8300. Additionally, 
information may be obtained from Mr. James F. Neyens, P.E. of TRC 




Texas Commission on Environmental Quality 
Filed: November 10, 2009 
Texas Facilities Commission 
Request for Proposals #303-0-10643 
The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), announces the issuance of Re­
quest for Proposals (RFP) #303-0-10643. TFC seeks a five (5) or ten 
(10) year lease of approximately 6,622 square feet of office space in 
Lancaster, Dallas County, Texas. 
The deadline for questions is November 30, 2009 and the deadline for 
proposals is December 15, 2009 at 3:00 p.m. The award date is Feb­
ruary 17, 2010. TFC reserves the right to accept or reject any or all 
proposals submitted. TFC is under no legal or other obligation to ex­
ecute a lease on the basis of this notice or the distribution of an RFP. 
Neither this notice nor the RFP commits TFC to pay for any costs in­
curred prior to the award of a grant. 
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas   
Filed: November 10, 2009 
♦ ♦ ♦ 
Office of the Governor 
Request for Grant Applications for the American Recovery and 
Reinvestment Act of 2009, S.T.O.P. Violence Against Women 
Act Program - VAWA Recovery Act 
The Criminal Justice Division (CJD) of the Governor’s Office is solic­
iting applications for projects that reduce and prevent violence against 
women. 
Purpose: The purpose of the VAWA Recovery Act Program is to assist 
in developing and strengthening effective law enforcement and pros­
ecution strategies to combat violent crimes against women and to de­
velop and strengthen victim services in such cases. 
Available Funding: Federal funds are authorized under the American 
Recovery and Reinvestment Act of 2009 (Public Law 111-5). Funds 
will be managed in accordance with the federal guidelines for the Vi­
olence Against Women Act of 2000 (VAWA 2000) and by the Vio­
lence Against Women Act of 2005 (VAWA 2005) as amended (U.S.C. 
§§3796gg through 3796gg-5). 
This solicitation is being issued in accordance with federal guidance 
issued as of the posting of the Request for Applications (RFA). Appli­
cants are advised that additional federal guidance could become avail­
able and could affect information requested, timelines, reporting re­
quirements, certifications, and other matters related to this RFA. 
Funding Levels: Minimum grant award - $5,000. 
Required Match: None. 
Standards: Grantees must comply with the accountability and trans­
parency requirements of the Recovery Act and all statutes, require­
ments, and guidelines cited in the Texas Administrative Code (1 TAC 
Chapter 3) applicable to this funding. 
Prohibitions: Grantees may not use grant funds or program income to 
support the following services, activities, and costs: 
(1) proselytizing or sectarian worship; 
(2) lobbying; 
(3) any portion of the salary of, or any other compensation for, an 
elected or appointed government official; 
(4) vehicles or equipment for governmental agencies that are for gen­
eral agency use; 
(5) weapons, ammunition, explosives, or military vehicles; 
Facilities Commission
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(6) admission fees or tickets to any amusement park, recreational ac­
tivity, or sporting event; 
(7) promotional gifts; 
(8) food, meals, beverages, or other refreshments unless the expense is 
for a working event where full participation by participants mandates 
the provision of food and beverages and that event is not related to 
amusement and/or social activities in any way; 
(9) membership dues for individuals; 
(10) any expense or service that is readily available at no cost to the 
grant project or that is provided by other federal, state, or local funds 
(e.g., supplanting), including the Texas Crime Victims Compensation 
Fund; 
(11) fundraising; 
(12) cash payments to victims; 
(13) employment agency fees; 
(14) legal assistance and representation in civil matters other than pro­
tective orders; 
(15) legal defense services for perpetrators of violence against women; 
(16) liability insurance on buildings; 
(17) major maintenance on buildings; 
(18) property loss. Grant funds may not be used to reimburse vic­
tims for expenses incurred as a result of a crime, such as insurance de­
ductibles, replacement of stolen property, funeral expenses, lost wages, 
and medical bills; 
(19) services for programs that focus on children or men; 
(20) activities exclusively related to violence prevention, such as media 
campaigns to educate the general public about violence against women; 
(21) services to any person incarcerated for committing a crime of do­
mestic violence, dating violence, sexual assault, or stalking; 
(22) relocation expenses. Grant funds may not support expenses for 
victim of domestic violence, sexual assault, or stalking such as moving 
household goods to a new location in another state or acquiring furni­
ture or housing in a new location; 
(23) creation of a voucher program. Grant funds may not support the 
creation of a voucher program where victims are directly given vouch­
ers for such services as housing or counseling; and 
(24) prosecution of child abuse. Grant funds may not be used to pay for 
the prosecution of child sexual abuse when the victim is now an adult. 
Eligible Applicants: 
(1) State agencies; 
(2) Units of local government; 
(3) Nonprofit corporations; 
(4) Indian tribal governments; 
(5) Crime control and prevention districts; 
(6) Universities; 
(7) Colleges; 
(8) Community supervision and corrections departments; 
(9) Councils of governments (COGs); and 
(10) Faith-based organizations. Faith-based organizations must be tax-
exempt nonprofit entities as certified by the Internal Revenue Service. 
Program Eligibility: 
(1) Applicants must have a Data Universal Numbering System (DUNS) 
number assigned to its agency at http://fedgov.dnb.com/webform/dis­
playHomePage.do; 
(2) Applicants must be registered in the federal Central Contractor Reg­
istry (CCR) database at http://www.ccr.gov; and 
(3) Programs funded with VAWA Recovery Act funds must meet one of 
the following goals as identified in the Recovery Act S.T.O.P. Violence 
Against Women Implementation Plan: 
(a) Promote training to criminal justice and victim service professionals 
that improve those systems’ response to victims of violence against 
women. 
(i) Train law enforcement, first responder dispatch operators, and court 
personnel on the dynamics of sexual assault, domestic violence, stalk­
ing, and acquaintance/dating violence, especially in rural areas. 
(ii) Encourage and train on-site victim advocates within law enforce­
ment and prosecution agencies. 
(iii) Train service providers and first responders on how to build their 
capacity to assure they are adequately prepared to provide quality ser­
vices to victims. 
(iv) Develop stronger training programs and materials for courts, pros­
ecutors, law enforcement, and victim service providers to strengthen 
community response and collaboration. 
(v) Provide training to Apartment Associations and others on Texas’ 
new Lease Termination statute, Senate Bill 83, for victims of sexual as­
sault. Senate Bill 83 effective January 1, 2010, amends Property Code 
§92.016 and provides victims the ability to terminate a lease agreement 
before the end date without penalties and fees if certain documentation 
is met. 
(vi) Promote training for law enforcement, selected medical personnel, 
and rape crisis advocates on non-reporting forensic exams. 
(b) Improve the criminal justice system’s response to adult female 
victims of sexual assault, domestic violence, stalking and acquain­
tance/dating violence. 
(i) Support innovative programs such as the rollout of a new court 
bench book, development of prosecutor training guides, as well as spe­
cialized courts, prosecution units, and law enforcement units. 
(ii) Accommodate victims who have limited English proficiency 
through contracts for services and by supporting training and certifica­
tion expenses for translators. 
(iii) Provide for technology and equipment upgrades. 
(c) Strengthen victim restoration services and processes. 
(i) Provide core services to victims giving priority to those that focus 
on reducing the economic burden of victims. Examples include con­
necting victims with local food banks, arranging for long-term housing 
and transportation services, improving the job prospects for victims by 
arranging for skills building training, and providing child care services 
while victims participate in the criminal justice process or receive as­
sistance. 
(ii) Review current standards and prepare recommendations for best 
practices. 
(iii) Accommodate victims who have limited English proficiency 
(LEP) and promote model pathways to safety and victim restoration 
for victims with LEP through contracts for services and by supporting 
training and certification expenses for translators/interpreters. 
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(iv) Strengthen victim services data collection systems including up­
grades. 
(d) Increase collaboration and communication across all levels of gov­
ernment and among all victim service systems. 
(i) Retain and further develop skills of existing crime victim coordina­
tors, liaisons, and direct victim services staff to continue strong victim 
service programs across communities. 
(ii) Support initiatives to increase long-term communication between 
law enforcement and survivors. 
(iii) Support family violence and sexual assault research projects that 
focus not only on gaps in existing victim service systems or identifying 
unreported victims, but that also provide an evaluation of the state’s 
system of addressing domestic violence and sexual assault in Texas. 
(iv) Promote local level multi-disciplinary teams to coordinate services 
within communities and to perform community assessments that evalu­
ate how well communities are working together toward victim restora­
tion. 
Project Period: Grant-funded projects must begin on or after April 1, 
2010, and will expire on or before March 31, 2011. 
Application Process: Applicants can access CJD’s eGrants website at 
https://cjdonline.governor.state.tx.us to register and apply for funding. 
Preferences: Preference will be given to applicants that promote com­
prehensive victim restoration while incorporating an emphasis on cul­
tural competency in underserved populations. Applicants are also en­
couraged to streamline administrative and reporting processes by con­
solidating grant requests whenever possible in lieu of submitting mul­
tiple applications. 
Closing Date for Receipt of Applications: All applications must be 
certified via CJD’s eGrants website on or before December 21, 2009. 
Selection Process: 
(1) For eligible local and regional projects: 
(a) Applications will be forwarded by CJD to the appropriate regional 
council of governments (COG). 
(b) The COG’s criminal justice advisory committee will prioritize all 
eligible applications based on identified community and/or comprehen­
sive planning, cost and program effectiveness. 
(c) CJD will accept priority listings that are approved by the COG’s 
executive committee. 
(d) CJD will make all final funding decisions based on approved COG 
priorities, reasonableness of the project, availability of funding, and 
cost-effectiveness. 
(2) For state discretionary projects, applications will be reviewed by 
CJD staff members or a group selected by the executive director of 
CJD. CJD will make all final funding decisions based on eligibility, 
reasonableness of the project, availability of funding, and cost-effec­
tiveness. 
Contact Person: If additional information is needed, contact Angie 
Martin at amartin@governor.state.tx.us or (512) 463-1919. 
TRD-200905188 
Kate Fite 
Assistant General Counsel 
Office of the Governor 
Filed: November 10, 2009 
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Department of State Health Services 
Licensing Actions for Radioactive Materials 
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Department of State Health Services 
Filed: November 4, 2009 
Texas Department of Housing and Community
Affairs 
Request for Proposal for Financial Advisor Services 
The Texas Department of Housing and Community Affairs (TDHCA) 
is issuing a Request for Proposal (RFP) from firms interested in pro­
viding financial advisor services for one or more of its single family 
and multifamily mortgage revenue bond new issues and/or refundings 
requested. 
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Responses to the RFP must be received at TDHCA no later than 
4:00 p.m CST on Friday, January 8, 2010. To obtain a copy of the 
RFP, please email your request to the attention of Heather Hodnett at 
heather.hodnett@tdhca.state.tx.us or visit the Bond Finance Division 




Texas Department of Housing and Community Affairs 
Filed: November 10, 2009 
Texas Department of Licensing and Regulation 
Public Notice - Updated Criminal Conviction Guidelines 
The Texas Commission of Licensing and Regulation (Commission) 
provides this public notice that, at their regularly scheduled meeting 
held October 20, 2009, the Commission adopted the Texas Department 
of Licensing and Regulation’s (Department) updated Criminal Con­
viction Guidelines pursuant to Texas Occupations Code, §53.025(a). 
These guidelines describe the process by which the Department deter­
mines whether a criminal conviction renders an applicant an unsuitable 
candidate for the license, or whether a conviction warrants revocation 
or suspension of a license previously granted. The guidelines present 
the general factors that are considered in all cases and the reasons why 
particular crimes are considered to relate to each type of license issued 
by the Department. 
House Bill 2447, Acts of the 81st Texas Legislature, Regular Session, 
2009, transferred the regulation of property tax professionals from the 
Board of Tax Professional Examiners to the Texas Department of Li­
censing and Regulation effective June 19, 2009, and amended Texas 
Occupations Code, Chapter 1151 relating to the regulation of property 
tax professionals. 
The updated Criminal Conviction Guidelines include Property Tax Pro­
fessionals and will become a part of the overall guidelines that are al­
ready in place for other Department programs. The Department pre­
sented the guidelines applicable to property tax professionals to the 
Tax Professionals Advisory Committee at their meeting of October 14, 
2009, and received recommendation of approval. 
A copy of the updated Criminal Conviction Guidelines is posted 
on the Department’s website and may be downloaded at www.li­
cense.state.tx.us. You may also contact the Enforcement Division 
at (512) 539-5600 or by email at enforcement@license.state.tx.us to 
obtain a copy of the updated guidelines. 
TRD-200905204 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: November 10, 2009 
Texas Lottery Commission 
Instant Game Number 1199 "Match & Win" 
The Texas Lottery Commission filed for publication Instant Game 
Number 1199, "Match & Win". The document was published in the 
July 10, 2009, issue of the Texas Register (34 TexReg 4672). The 
information in Table 1 was incomplete. Table 1 should read as follows: 
IN ADDITION November 20, 2009 34 TexReg 8411 
34 TexReg 8412 November 20, 2009 Texas Register 
IN ADDITION November 20, 2009 34 TexReg 8413 
♦ ♦ ♦ 
TRD-200905193 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 10, 2009 
Instant Game Number 1230 "Triple Payout" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1230 is "TRIPLE PAYOUT". The 
play style is "key number match with doubler and tripler". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1230 shall be $3.00 per ticket. 
1.2 Definitions in Instant Game No. 1230. 
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 
MONEY BAG SYMBOL, DOLLAR SIGN SYMBOL, $3.00, $6.00, 
$8.00, $9.00, $10.00, $15.00, $18.00, $24.00, $30.00, $60.00, $90.00, 
$100, $300, $1,000, $3,000, and $30,000. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $3.00, $6.00, $9.00, $15.00, $18.00 or 
$24.00. 
G. Mid-Tier Prize - A prize of $30.00, $60.00, $90.00 and $300. 
H. High-Tier Prize - A prize of $3,000 or $30,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1230), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 125 within each pack. The format will be: 1230-0000001-001. 
K. Pack - A pack of "TRIPLE PAYOUT" Instant Game tickets contains 
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages 
of one (1). There will be 2 fanfold configurations for this game. Con­
figuration A will show the front of ticket 001 and the back of ticket 
125. Configuration B will show the back of ticket 001 and the front of 
ticket 125. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"TRIPLE PAYOUT" Instant Game No. 1230 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "TRIPLE PAYOUT" Instant Game is determined 
once the latex on the ticket is scratched off to expose 32 (thirty-two) 
Play Symbols. If a player matches any of YOUR NUMBERS play 
symbols to either WINNING NUMBER play symbol, the player wins 
the PRIZE shown for that number. If the player reveals a "DOLLAR 
SIGN" play symbol, the player wins DOUBLE the PRIZE shown for 
that symbol. If a player reveals a "MONEYBAG" play symbol, the 
player wins TRIPLE the PRIZE shown for that symbol. No portion of 
the display printing nor any extraneous matter whatsoever shall be us­
able or playable as a part of the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 32 (thirty-two) Play Symbols must appear under the latex 
overprint on the front portion of the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or  tampered with in any  manner;  
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 32 
(thirty-two) Play Symbols under the latex overprint on the front portion 
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of the ticket, exactly one Serial Number, exactly one Retailer Validation 
Code, and exactly one Pack-Ticket Number on the ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 32 (thirty-two) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 
17. Each of the 32 (thirty-two) Play Symbols on the ticket must be 
printed in the Symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the ticket Serial Numbers must be printed 
in the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets in a pack will not have identical 
play data, spot for spot. 
B. The "$" (doubler) and "moneybag" (tripler) play symbols will only 
appear on intended winning tickets and only as dictated by the prize 
structure. 
C. No four or more matching non-winning prize symbols on a ticket. 
D. No duplicate WINNING NUMBERS play symbols on a ticket. 
E. No duplicate non-winning YOUR NUMBERS play symbols on a 
ticket. 
F. Non-winning prize symbols will never be the same as the winning 
prize symbol(s). 
G. No prize amount in a non-winning spot will correspond with the 
YOUR NUMBERS play symbol (i.e. 3 and $3). 
H. The top prize will appear on every ticket unless otherwise restricted. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "TRIPLE PAYOUT" Instant Game prize of $3.00, 
$6.00, $9.00, $15.00, $18.00, $24.00, $30.00, $60.00, $90.00 or $300, 
a claimant shall sign the back of the ticket in the space designated 
on the ticket and present the winning ticket to any Texas Lottery 
Retailer. The Texas Lottery Retailer shall verify the claim and, if valid, 
and upon presentation of proper identification, if appropriate, make 
payment of the amount due the claimant and physically void the ticket; 
provided that the Texas Lottery Retailer may, but is not required, to 
pay a $30.00, $60.00, $90.00 or $300 ticket. In the event the Texas 
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer 
shall provide the claimant with a claim form and instruct the claimant 
on how to file a claim with the Texas Lottery. If the claim is validated 
by the Texas Lottery, a check shall be forwarded to the claimant in the 
amount due. In the event the claim is not validated, the claim shall be 
denied and the claimant shall be notified promptly. A claimant may 
also claim any of the above prizes under the procedure described in 
Section 2.3.B and Section 2.3.C of these Game Procedures. 
B. To claim a "TRIPLE PAYOUT" Instant Game prize of $3,000 or 
$30,000, the claimant must sign the winning ticket and present it at 
one of the Texas Lottery’s Claim Centers. If the claim is validated by 
the Texas Lottery, payment will be made to the bearer of the validated 
winning ticket for that prize upon presentation of proper identification. 
When paying a prize of $600 or more, the Texas Lottery shall file the 
appropriate income reporting form with the Internal Revenue Service 
(IRS) and shall withhold federal income tax at a rate set by the IRS 
if required. In the event that the claim is not validated by the Texas 
Lottery, the claim shall be denied and the claimant shall be notified 
promptly. 
C. As an alternative method of claiming a "TRIPLE PAYOUT" In­
stant Game prize, the claimant must sign the winning ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send­
ing a ticket remains with the claimant. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a  sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
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bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize of less than $600 from the "TRIPLE 
PAYOUT" Instant Game, the Texas Lottery shall deliver to an adult 
member of the minor’s family or the minor’s guardian a check or war­
rant in the amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize 
of more than $600 from the "TRIPLE PAYOUT" Instant Game, the 
Texas Lottery shall deposit the amount of the prize in a custodial bank 
account, with an adult member of the minor’s family or the minor’s 
guardian serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in the space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
6,000,000 tickets in the Instant Game No. 1230. The approximate 
number and value of prizes in the game are as follows: 
A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1230 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1230, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
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to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-200905194 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 10, 2009 
North Central Texas Council of Governments 
Consultant Qualification Request 
This request by the North Central Texas Council of Governments 
(NCTCOG) for consultant services is filed under the provisions of 
Government Code, Chapter 2254. 
The North Central Texas Council of Governments (NCTCOG) is re­
questing qualifications from consultant firms to serve as the Qualified 
Environmental Professional (QEP) for the NCTCOG Brownfields Re­
volving Loan Fund (RLF) Program. The consultant will perform QEP 
functions as required by the NCTCOG Cooperative Agreement with 
the United States Environmental Protection Agency (EPA). The QEP 
will be responsible to provide the required environmental oversight 
of cleanup activities at one or more sites throughout the NCTCOG 
12-county region. Consultants will need to be familiar with the local, 
State, and federal rules and regulations of various hazardous and pe­
troleum cleanup processes. The QEP will oversee the cleanup process 
and invoice submission of sites entered in the NCTCOG Brownfield 
RLF Program from beginning to end of cleanup. The number of sites 
entered in the program may range depending on local government par­
ticipation and funding requested per site, but it is anticipated to range 
from 1-6 sites for the program. 
Due Date 
Qualifications must be received no later than 5 p.m., Central Day­
light Time, on Friday, December 18, 2009, to Natalie Bettger, Senior 
Program Manager, North Central Texas Council of Governments, 616 
Six Flags Drive, Arlington, Texas 76011 or P.O. Box 5888, Arlington, 
Texas 76005-5888. For copies of the Request for Qualifications (RFQ), 
contact Therese Bergeon, at (817) 695-9267. 
Contract Award Procedures 
The firm or individual selected will be recommended by a Consultant 
Selection Committee (CSC). The CSC will use evaluation criteria and 
methodology consistent with the scope of services contained in the Re­
quest for Qualifications. The NCTCOG Executive Board will review 
the CSC’s recommendations. 
Regulations 
NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964, 
78 Statute 252, 41 United States Code 2000d to 2000d-4; and Title 49, 
Code of Federal Regulations, Department of Transportation, Subtitle 
A, Office of the Secretary, Part 1, Nondiscrimination in Federally As­
sisted Programs of the Department of Transportation issued pursuant to 
such act, hereby notifies all proposers that it will affirmatively assure 
that in regard to any contract entered into pursuant to this advertise­
ment, disadvantaged business enterprises will be afforded full oppor­
tunity to submit qualifications in response to this invitation and will 
not be discriminated against on the grounds of race, color, sex, age, 
national origin, or disability in consideration of an award. 
TRD-200905208 
R. Michael Eastland 
Executive Director 
North Central Texas Council of Governments 
Filed: November 10, 2009 
Texas Parks and Wildlife Department 
Notice of Hearing and Opportunity for Public Comment 
This is a notice of an opportunity for public comment and a public 
hearing  on an application by  Mr.  Ben Patterson to obtain a Texas Parks 
and Wildlife Department (TPWD) permit to remove or disturb 20,000 
cubic yards of sand and gravel for construction projects within the bed 
of the Nueces River and Hackberry Creek in Edwards County. 
The location is: starting at a point approximately six miles downstream 
from the Ranch Road 335 crossing of Hackberry Creek and extend­
ing downstream to a point approximately three miles upstream of the 
Ranch Road 335 crossing of the Nueces River. 
The hearing will be held on December 14,  2009 at 1:00 p.m at TPWD 
Headquarters, 4200 Smith School Road, Austin, Texas 78744. 
Written comments must be submitted within 30 days of the publication 
of this notice in the Texas Register or the newspaper, whichever is later, 
or at the public hearing. 
Submit written comments, questions, or requests to review the appli­
cation to: Tom Heger, TPWD, by mail to the above address; e-mail 




Texas Parks and Wildlife Department 
Filed: November 5, 2009 
Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
November 6, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Cebridge Acquisition, L.P. 
d/b/a Suddenlink Communications for an Amendment to a State-Issued 
Certificate of Franchise Authority, Project Number 37643 before the 
Public Utility Commission of Texas. 
The requested amendment is to expand the service area footprint to 
include the City Limits of White Oak, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1­
888-782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at 1-800-735-2989. All inquiries should reference Project Num­
ber 37643. 
TRD-200905200 
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Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 10, 2009 
Announcement of Application for State-Issued Certificate of 
Franchise Authority 
The Public Utility Commission of Texas received an application on 
November 9, 2009, for a state-issued certificate of franchise authority 
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory 
Act (PURA). 
Project Title and Number: Application of Centrovision, Inc. for a 
State-Issued Certificate of Franchise Authority, Project Number 37650 
before the Public Utility Commission of Texas. 
The Applicant requests to be cable service provider. The requested 
CFA service area includes the City Limits of Troy, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1­
888-782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at 1-800-735-2989. All inquiries should reference Project Num­
ber 37650. 
TRD-200905201 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 10, 2009 
Notice of Application for Designation as a Resale Eligible 
Telecommunications Provider 
Notice is given to the public of an application filed with the Public 
Utility Commission of Texas on November 9, 2009, for designation 
as a resale eligible telecommunications provider (RETP) pursuant to 
P.U.C. Substantive Rule §26.419. 
Docket Title and Number: Application of TelOps International, Inc. 
d/b/a AmTel for Designation as a Resale Eligible Telecommunications 
Provider Pursuant to P.U.C. Substantive Rule §26.419. Docket Number 
37651. 
The Application: TelOps International, Inc. d/b/a AmTel (AmTel) is 
requesting RETP designation in order to be eligible to receive funds for 
Lifeline Service from the Texas Universal Service Fund. AmTel seeks 
RETP designation that will cover all of the wire centers of AT&T Texas 
and Verizon which are non-rural incumbent local exchange carriers. In 
addition, AmTel seeks RETP designation in the service areas of the 
rural carriers, CenturyTel and Embarq. The company holds Service 
Provider Certificate of Operating Authority Number 60790. 
Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or 
toll-free at 1-888-782-8477. The deadline for intervention in this pro­
ceeding is December 10, 2009. Hearing and speech-impaired individ­
uals with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All com­
ments should reference Docket Number 37651. 
TRD-200905202 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 10, 2009 
Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of an application filed with the Public Util­
ity Commission of Texas on November 6, 2009, for designation as an 
eligible telecommunications carrier (ETC) pursuant to P.U.C. Substan­
tive Rule §26.418. 
Docket Title and Number: Application of All American Home Phone 
for Designation as an Eligible Telecommunications Carrier Pursuant to 
P.U.C. Substantive Rule §26.418. Docket Number 37641. 
The Application: The company is requesting ETC designation in or­
der to be eligible to receive federal universal service funding to as­
sist it in providing universal service in Texas.  Pursuant  to 47 U.S.C.  
§214(e), the commission, either upon its own motion or upon request, 
shall designate qualifying common carriers as ETCs for service areas 
set forth by the commission. All American Home Phone seeks ETC 
designation in the service areas of Southwestern Bell Telephone Com­
pany d/b/a AT&T Texas and GTE Southwest d/b/a Verizon Southwest. 
The company holds Service Provider Certificate of Operating Author­
ity Number 60673. 
Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or 
toll-free at 1-888-782-8477. The deadline for intervention in this pro­
ceeding is December 10, 2009. Hearing and speech-impaired individ­
uals with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All com­
ments should reference Docket Number 37641. 
TRD-200905198 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 10, 2009 
Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of an application filed with the Public Util­
ity Commission of Texas on November 6, 2009, for designation as an 
eligible telecommunications carrier (ETC) pursuant to P.U.C. Substan­
tive Rule §26.418. 
Docket Title and Number: Application of Tennessee Telephone Ser­
vice, LLC d/b/a Freedom Communications USA, LLC for Designation 
as an Eligible Telecommunications Carrier Pursuant to P.U.C. Substan­
tive Rule §26.418. Docket Number 37642. 
The Application: The company is requesting ETC designation in order 
to be eligible to receive federal universal service funding to assist it in 
providing universal service in Texas. Pursuant to 47 U.S.C. §214(e), 
the commission, either upon its own motion or upon request, shall des­
ignate qualifying common carriers as ETCs for service areas set forth 
by the commission. Tennessee Telephone Service, LLC d/b/a Freedom 
Communications USA, LLC seeks ETC designation in the service ar­
eas of Southwestern Bell Telephone Company d/b/a AT&T Texas and 
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GTE Southwest d/b/a Verizon Southwest. The company holds Service 
Provider Certificate of Operating Authority Number 60673. 
Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or 
toll-free at 1-888-782-8477. The deadline for intervention in this pro­
ceeding is December 10, 2009. Hearing and speech-impaired individ­
uals with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All com­
ments should reference Docket Number 37642. 
TRD-200905199 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 10, 2009 
Texas Department of Transportation 
Border Trade Advisory Committee Meeting 
The following committee meeting was posted to the Open Meetings 
site on November 5, 2009: 
Border Trade Advisory Committee (BTAC) 
IBC Bank 
130 E. Travis Street 
San Antonio, TX 78205 
Tuesday, December 1, 2009 
10:30 a.m. 
1. Call to order 
2. Welcome and introductions 
3. Approval of minutes from the September 10, 2009 meeting (action 
item) 
4. Report from the Reauthorization Subcommittee regarding federal 
transportation reauthorization legislation 
5. Discussion and possible action on the Reauthorization Subcommit­
tee’s proposed recommendations related to federal transportation reau­
thorization legislation (action item) 
6. Discussion of border crossing studies and reports (Joint Working 
Committee/TTI study on wait times) 
7. Discussion and possible action regarding creation of the committee’s 
goals and priorities for 2010 (action item) 




Deputy General Counsel 
Texas Department of Transportation 
Filed: November 5, 2009 
Public Notice - Deadline Extended for Public Comments 
In the October 9, 2009, issue of the Texas Register (34 TexReg 7050), 
the Texas Department of Transportation proposed the repeal of §2.22 
and new §§2.101 - 2.112 all concerning Chapter 2, Environmental Pol­
icy, Subchapters B and new Subchapter E, Memorandum of Under­
standing with Texas Parks and Wildlife Department. 
The deadline for receipt of comments on the proposed repeal and new 
sections was originally set for November 9, 2009. This notice is to ex­
tend the public comment period to 5:00 p.m. on December 31, 2009. 
Additional information may be obtained from Dianna F. Noble, Di­





Texas Department of Transportation 
Filed: November 9, 2009 
University of North Texas Health Science Center
at Fort Worth 
Notice of Invitation for Consultants to Provide Offers of 
Consulting Services Related to Development of an Information 
Technology Strategic Plan for UNT Health 
Pursuant to the provisions of the Texas Government Code, Chapter 
2254, the University of North Texas Health Science Center at Fort 
Worth (UNTHSC) extends this invitation (Invitation) to qualified and 
experienced consultants interested in providing the consulting services 
described in this Invitation to the UNTHSC. The President and Chief 
Executive Officer of the UNTHSC has made a finding that the consult­
ing services are necessary. While the UNTHSC and UNT Health have 
a substantial need for the consulting services, the UNTHSC nor UNT 
Health cannot adequately perform the services with its own personnel 
or obtain such services through a contract with another state govern­
mental entity. 
The selected consulting firm will be responsible for assisting UNT 
Health, the clinical enterprise of the UNTHSC with the development 
of an Information Technology Strategic Plan. 
Any consultant submitting an offer in response to this Invitation must 
provide a response to the Request for Proposals posted on the Uni­
versity of North Texas Health Science Center at Fort Worth website 
under the Bid Opportunities Page found at http://www.hsc.unt.edu/de­
partments/purchasing/. The following information will need to be in­
cluded in the response: The Execution of Offer; HUB Subcontracting 
Plan; Vendor Qualifications and Pricing, which includes vendor infor­
mation, qualifications, history, experience, credit rating, and project 
pricing; proposed project workplan; project timeline that includes a 
detailed list of tasks and due dates; proposed staffing who will be as­
signed to the project; and a description of all project deliverables. 
An award will be made by the process indicated in the UNTHSC Re­
quest for Proposals. The UNTHSC will: (1) base its choice on demon­
strated competence, knowledge, and qualifications and on the reason­
ableness of the proposed fee for the services; and (2) if other consider­
ations are equal, give preference to a consultant firm whose principal 
place of business is in the state or who will manage the consulting con­
tract wholly from an office in the state. 
The consulting services do not relate to services previously provided 
to UNTHSC or UNT Health. 
The individual to be contacted with an offer to provide such consult­
ing or to obtain a copy of the Request for Proposals for the consulting 
services identified in this invitation is: Carolyn Cross, Associate Di­
rector of Purchasing, University of North Texas Health Science Center 
at Fort Worth, 3500 Camp Bowie Blvd, Fort Worth, Texas 76107; or 
IN ADDITION November 20, 2009 34 TexReg 8421 
♦ ♦ ♦ 
♦ ♦ ♦ 
email cacross@hsc.unt.edu. Offers must be submitted in accordance 
with the posted Request for Proposals. 
The proposal submission deadline will be 3:00 p.m., December 7, 2009. 
TRD-200905092 
Carolyn Cross 
Associate Director of Purchasing 
University of North Texas Health Science Center at Fort Worth 
Filed: November 6, 2009 
Texas State University System 
Notice of Request for Qualifications - Indefinite Quantity 
Facilities Design and Construction Program Management 
Services 
The Texas State University System (TSUS) invites consultants experi­
enced in providing program management services for planning, design 
and construction of facilities for Owner’s System Office ("System Of­
fice") and its component institutions ("Components") on a hourly fee 
basis as needed by the Owner. Such services are expected to be required 
but are not limited to pre-project planning, estimating, programming, 
design, bid and construction phases of the project delivery process or 
any other service that is beneficial in the delivery of facilities. The Con­
sultant will render these services both to the System Office and directly 
to a Component as needed, with no minimum or maximum amount of 
services specified. In particular, the Consultant must be prepared to 
assign at least one person with significant project planning and man­
agement experience to be available as needed to support the oversight 
efforts of the System Office. A contract with the selected firm will be 
issued as an indefinite quantity contract with a three-year initial term 
and an option for the Owner to extend the contract for one additional 
year. The total value of the Contract will not exceed $750,000 per con­
tract year. 
Any firm intending to respond to this notice should obtain Re­
quest for Proposals No. 758-10-00010 and follow the instructions 
for responding contained therein. A copy of the Request for Pro­
posals may be downloaded from the Electronic Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=85848. 
The deadline for proposals is November 24, 2009, 3:00 p.m. (C.S.T). 
The award date is anticipated to be on or before January 4, 2010. TSUS 
reserves the right to accept or reject any or all proposals submitted. 
TSUS is under no legal or other obligation to execute a contract or 
agreement on the basis of this notice or the distribution of a Request for 
Qualifications (RFQ). Neither this notice nor the RFQ commits TSUS 
to pay for any costs incurred prior to the award of a contract or agree­
ment. 
The Chancellor, as chief executive officer of TSUS, has found that the 
consulting services sought pursuant to this notice are both reasonable 
and necessary to TSUS and its components. The System Office of 
TSUS, with a very limited staff, has the responsibility of managing 
$200 million or more in construction projects at any given time at up 
to nine different locations. 
The Chancellor finds that System Office personnel can manage these 
projects in a cost-effective manner by utilizing the planning and con­
struction expertise of consultants on an as-needed basis only. The al­
ternative is to hire a permanent, full-time salaried employee and to pay 
benefits and other administrative costs occasioned by such a hire. The 
proposed structure (hiring a consultant for the duration of the task only) 
will allow TSUS to have the benefit of expertise that it could not rea­
sonably expect to find in a salaried employee and to pay only for the 
services that it needs to support existing staff’s administrative efforts. 
Moreover, staffing in the planning and construction area at the compo­
nent institutions differs widely, and the Chancellor finds that the pro­
posed consulting arrangement will be cost effective in providing assis­
tance to components on an as-needed basis. 
TRD-200905192 
Peter E. Graves 
Vice Chancellor for Contract Administration 
Texas State University System 
Filed: November 10, 2009 










    
 












































    


















How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 34 (2009) is cited as follows: 34 TexReg 
2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “34 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 34 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call the 
Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-Nexis 
(800-356-6548), and West Publishing Company (800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration
 4. Agriculture
 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services
 28. Insurance 
30. Environmental Quality
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
 43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
the Texas Register page number and a notation indicating the type
of filing (emergency, proposed, withdrawn, or adopted) as shown
in the following example. 
TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)

 The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year).
